BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 



PROVENTUS HOLDINGS, LLC		:		(Consolidated)
						:		Docket No. C-2020-3022592
						:		Docket No. C-2020-3023420
			Complainant		:		Docket No. C-2020-3023421
		v.				:		Docket No. C-2020-3023422
						:		Docket No. C-2020-3023423
THE PITTSBURGH WATER AND SEWER	:		Docket No. C-2020-3023424
AUTHORITY,				:		Docket No. C-2020-3023425
			Respondent		:		Docket No. C-2020-3023426
						:		Docket No. C-2020-3023427
						:		Docket No. C-2020-3023429
						:		Docket No. C-2020-3023430
						:		Docket No. C-2020-3023431
						:		Docket No. C-2020-3023433
  			:		Docket No. C-2020-3023434
						:		Docket No. C-2020-3023435
						:		Docket No. C-2020-3023438
						:		Docket No. C-2020-3023439
						:		Docket No. C-2020-3023440
						:		Docket No. C-2020-3023442
			:		Docket No. C-2020-3023443
						:		Docket No. C-2020-3023444
						:		Docket No. C-2020-3023445



ORDER
The Pittsburgh Water and Sewer Authority 
Motion to Consolidate and Preliminary Objection


This matter was transferred to the undersigned on April 26, 2021 for consideration of the Motion to Consolidate filed by The Pittsburgh Water and Sewer Authority and the Preliminary Objection filed by The Pittsburgh Water and Sewer Authority seeking to dismiss the Complaints filed by Proventus Holdings, LLC.  This order grants the unopposed Motion to Consolidate.  The Preliminary Objection filed by PWSA seeking to dismiss the Complaints for lack of specificity is sustained.  However, the Complainant will be allowed 20 days to file amendments.  If an amended Complaint is not filed, the Complaint will be dismissed.   

On October 27, 2020, PWSA was served with the Formal Complaint of Proventus Holdings, LLC (“Complainant”) at Docket No. C-2020-3022592.  On December 24, 2020, PWSA was served with twenty-one (21) additional Formal Complaints filed by the Complainant at Docket Nos. C-2020-3023420, C-2020-3023421, C-2020-3023422, C-2020-3023423, C-2020-3023424, C-2020-3023425, C2020-3023426, C-2020-3023427, C-2020-3023429, C-2020-3023430, C-2020-3023431, C-2020- 3023433, C-2020-3023434, C-2020-3023435, C-2020-3023438, C-2020-3023439, C-2020- 3023440, C-2020-3023442, C-2020-3023443, C-2020-3023444 and C-2020-3023445. 

The first Formal Complaint, filed at Docket Number C-2020-3022592, pertains to 631 Evergreen Avenue, a property owned by Proventus Holdings, LLC.  Each of the other Formal Complaints pertains to a rental property that is managed by the Complainant.

PWSA provides water and wastewater service to each of the properties referenced in the Complaints.

Motion to Consolidate

PWSA filed a Motion to Consolidate these actions.  Section 5.81(a) of the Commission’s regulations states that “[t]he Commission or presiding officer, with or without motion, may order proceedings involving a common question of law or fact to be consolidated. The Commission or presiding officer may make orders concerning the conduct of the proceedings as may avoid unnecessary costs or delay.”  52 Pa. Code § 5.81(a). 

In its Motion to Consolidate, PWSA states that the Complaints “involve substantially similar issues of fact and law.”  A review of the Complaints supports this averment. Each of the Complaints alleges incorrect charges on bills issued by PWSA for property owned or managed by the Complainant. 

No opposition to the Motion to Consolidate was filed.  Therefore, to save costs to both parties and to conserve judicial resources, these matters will be consolidated.

Preliminary Objection

PWSA has filed a Preliminary Objection seeking to dismiss the Complaints based on insufficient specificity.  The Commission’s regulations at 52 Pa. Code §§ 5.101(a)(1)-(7) permit the filing of preliminary objections.  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice concerning preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (Order entered July 18, 1994).

		The Commission’s regulation at 52 Pa.Code § 5.101 reads as follows:

§ 5.101.  Preliminary objections.

(a) Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following: 

(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 
(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 
(3)	Insufficient specificity of a pleading. 
(4)	Legal insufficiency of a pleading. 
(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 
(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution. 
(7)	Standing of a party to participate in the proceeding. 

For purposes of disposing of the preliminary objections, the Commission must accept as true all well-pleaded material facts of the nonmoving party, as well as every reasonable inference deducible from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa.Cmwlth. 1988).  The moving party may not rely on its own factual assertions.  Id.  

The Commission must view the Complaint in the light most favorable to the Complainant and should dismiss the Complaint only if it appears that Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994); see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  

As the Pennsylvania Supreme Court has held, “Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.”  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988). 

PWSA avers that the Complaints filed lack the requisite specificity, 52 Pa.Code   § 5.101(a)(3).  The company notes that on each Complaint form, the Complainant has checked the box indicating that there are “incorrect charges.”  The Company states, “The Complainant alleges that each of the properties have “incorrect charges” and that the bills are “extremely high” without providing any other detail specific to the individual property and the associated PWSA account.  It defies credulity that every one of the Complainant’s twenty-one properties have the same alleged incorrect charges and high bills.”  Preliminary Objection at 7.   
	
In response and opposition to the Preliminary Objection, the Complainant avers that it is not in possession of the information needed to determine the precise amount of the over-charges for each property, further contending that the information necessary to properly quantify the amount of the over-charges is in the possession of the PWSA.  It is also averred that the Complaints were filed after the Complainant “observed that the subject water bills were extremely high and do not reflect what the Complainant believes are the actual usages of water based upon its past experience and knowledge of the properties.”  Complainant’s Answer to Preliminary Objections at 1-2.   The Complainant also states:

“under Pennsylvania law, “a more specific pleading should not be required as to matters about which the objecting party has, or should have, as much or better knowledge than the pleader.”  Paz v. Com. Dept. of Corrections, 580 A.2d 452, 456 (Pa. Cmwlth. 1990).  The pleader is only required to provide sufficient information to enable the defending party to prepare its defense.  Id.”

Complainant’s Answer to Preliminary Objections at 2.  

PWSA is correct in stating that the Complaints all contain similar language, alleging “incorrect charges.”  Attached to several of the complaints is a copy of the same letter sent by the Complainant to PWSA asking the company to “check the reading.”  Complainant letter dated December 2, 2020.

However, also attached to some of the Complaints are PWSA bills for a specific period for the specific service address in the Complaint.  The bills attached to the Complaints reference a service address, a month and a billing amount.   

As an example, attached to the Complaint filed at Docket Number C-2020-3023423, regarding service address 408 Kirkpatrick St., is a bill dated 9/10/2020 for current charges $373.64, which is hand-circled on the document.  The cover letter sent to PWSA that questioned charges to the service address is dated December 2, 2020, however; therefore, it is not clear for which dates the Complainant is seeking redress.  Attached to other complaints is a form letter to PWSA identifying a service address but with no specific billing period noted or bill attached. 

The Complainant is correct - the company alone possesses much of the information regarding charges and billing.  However, the Complainant should identify at a minimum the period during which it is alleged that there were incorrect charges at each service address.  The Complainant has 20 days from the date of this Order to file amendments. 

  


ORDER

THEREFORE
		
IT IS ORDERED:

1. That the Motion to Consolidate filed by The Pittsburgh Water and Sewer Authority is granted.

2. That the Preliminary Objection filed by The Pittsburgh Water and Sewer Authority is sustained. 

3. That the Complaints will be dismissed if the Complainant does not file an amended complaint within 20 days from the date of this order.

4. That this matter be sent to scheduling 25 days after the date of this order. 


Date:	May 5, 2021							/s/			
							Darlene Heep
							Administrative Law Judge
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