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OPINION AND ORDER


BY THE COMMISSION: 

[bookmark: _Hlk534639008][bookmark: _Hlk69401858]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration, Rescission and Reinstatement (Petition), filed by GREENCROWN Energy, LLC (GREENCROWN or Petitioner) on November 26, 2020, seeking reconsideration, rescission and reinstatement of the Commission’s Opinion and Order entered November 19, 2020 (November 2020 Order),[footnoteRef:1] relative to the above-captioned proceeding.  By Order entered December 17, 2020, we granted reconsideration, within the meaning of Pa. R.A.P. Rule 1701(b)(3), pending review of, and consideration on, the merits of the Petition.  No Answer to the Petition has been filed.  For the reasons stated below, we shall grant the Petition and remand the matter to the Commission’s Bureau of Technical Utility Services (TUS) for further processing as may be deemed necessary, consistent with the discussion in this Opinion and Order.   [1:  	Although GREENCROWN filed the Petition as a Reconsideration, Rescission and Reinstatement of the November 2020 Order, because the Petition was timely filed, we shall consider it as a Petition for Reconsideration.] 


I. [bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

	On June 10, 2020, GREENCROWN filed the above-captioned Application seeking to become a licensed electric generation supplier (EGS) as a broker/marketer, in all the electric distribution company (EDC) service territories throughout the Commonwealth of Pennsylvania.  The Application was filed pursuant to the Commission’s Regulations at 52 Pa. Code §§ 54.31-54.43, which became effective on August 8, 1998, and which were established under Section 2809 of the Public Utility Code (Code), 66 Pa. C.S. § 2809.[footnoteRef:2] [2:  	Section 2809 provides in pertinent part that:

License Requirement.--No person or corporation, including municipal corporations which choose to provide service outside their municipal limits except to the extent provided prior to the effective date of this chapter, brokers and marketers, aggregators and other entities, shall engage in the business of an electric generation supplier in this Commonwealth unless the person or corporation holds a license issued by the Commission.

66 Pa. C.S. § 2809.

	An electric generation supplier is defined as:

A person or corporation, including municipal corporations which choose to provide service outside their municipal limits except to the extent provided prior to the effective date of this chapter, brokers and marketers, aggregators or any other entities, that sells to end-use customers electricity or related services utilizing the jurisdictional transmission and distribution facilities of an electric distribution company, or that purchases, brokers, arranges or markets electricity or related services for sale to end-use customers utilizing the jurisdictional transmission and distribution facilities of an electric distribution company.  

66 Pa. C.S. § 2803.] 

On September 8, 2020, TUS staff sent a data request to GREENCROWN seeking additional information.[footnoteRef:3]  Specifically, the data request asked for missing or insufficient information regarding Section 5.c of the Application or Compliance Section[footnoteRef:4] that was left unanswered in GREENCROWN’s Application.  The data request asked GREENCROWN to file an updated application page with a response to Section 5.c. [3:  	We note that TUS’ data request sent to GREENCROWN on September 8, 2020, is inaccurately labeled as “Reply to Data Request” in the Commission’s case management system. ]  [4: 		 	The Commission’s EGS application, Compliance Section 5.c states: 

c.	CUSTOMER/REGULATORY/PROSECUTORY ACTIONS:  Identify all formal or escalated actions or complaints, in the Commonwealth of Pennsylvania or any state, filed with or by a customer, regulatory agency, or Prosecutory agency against the Applicant, an affiliate, a predecessor of either, or a person identified in this Application, for the prior five (5) years, including but not limited to customers, Utility Commissions, and Consumer Protection Agencies such as the Offices of Attorney General.  Applicant should also include if it had a Pennsylvania PUC EGS or NGS license previously cancelled by the Commission.  If the Applicant has no actions or complaints to list, explicitly state such. ] 


On September 25, 2020, GREENCROWN submitted a response providing the same information it submitted in the Application on June 10, 2020, leaving Section 5.c still unanswered.  
[bookmark: _Hlk55198876]On October 9, 2020, TUS staff sent a second data request to GREENCROWN.  The data request asked if the applicant was the same GREENCROWN Energy LLC that had its EGS license cancelled by the Commission, at Docket No. A-2015-2501450, for failure to maintain an approved financial security in compliance with 52 Pa. Code § 54.40(a),(d).  

On October 14, 2020, GREENCROWN submitted a response confirming it was the entity previously licensed at A-2015-2501450.  However, in its response, GREENCROWN failed to provide a reason for its failure to properly disclose its previous EGS license cancellation when completing Section 5.c of the Application, nor did GREENCROWN provide an update to its Application.

On November 19, 2020, the Commission entered the November 2020 Order denying GREENCROWN’s Application, without prejudice, for failure to provide accurate information in response to Section 5.c of the EGS Application.  

As noted, GREENCROWN filed its Petition on November 26, 2020.  No Answer to the Petition has been filed.  

II. Discussion

A.	Legal Standards

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.

In exercising Commission authority to amend or rescind an order pursuant to Section 703(g) of the Code, the Supreme Court of Pennsylvania has stated: “Because such relief may result in disturbance of final orders, it must be granted judiciously and only under appropriate circumstances.”  See City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).

The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982) (Duick):

A Petition for Reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  

	In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that:

[bookmark: _Hlk2276757]	Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . what we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.

Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. 1935)).

		Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince the Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559.

		Additionally, Duick held that a petition for rehearing under Subsection 703(f) of the Code, 66 Pa. C.S. § 703(f), must allege newly discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  Duick at 558.  

Finally, in addressing the Petition, we note that any argument not specifically discussed shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993).

B. 	November 2020 Order

	In our November 2020 Order, we noted that GREENCROWN signified its agreement to Section 5.c of its Application, indicating that it was aware of its responsibility to provide complete and candid responses in the submitted license Application.  We stated that GREENCROWN had a previous EGS license cancelled by the Commission due to non-compliance with 52 Pa. Code § 54.40(a),(d) regarding EGS financial security requirements.  We further noted that GREENCROWN failed, in its Application, to disclose that it had its license cancelled by the Commission as required by Section 5.c of the EGS Application.  We explained that the fact that GREENCROWN was cancelled and failed to disclose such on its Application, raises a concern regarding the integrity of GREENCROWN as a broker/marketer of retail power in the Commonwealth of Pennsylvania.  We determined that the Commission finds that the lack of candor and integrity puts into question GREENCROWN’s technical fitness as a broker/marketer of retail power.  We also noted that all licensed suppliers are obligated to comply with Commission Regulations and Orders.  Accordingly, we found that GREENCROWN’s lack of candor and integrity on its Application raises questions as to whether GREENCROWN has the ability to comply with all such Regulations and Orders when it cannot complete the EGS application in a manner that is candidly responsive to all sections of said application.  November 2020 Order at 4.

		Consequently, given GREENCROWN’s failure to provide accurate information in response to Section 5.c of the EGS Application, we denied without prejudice, GREENCROWN’s Application to become a licensed electric generation supplier as a broker/marketer to small commercial (25 kW and under demand), and large commercial (over 25 kW demand) customers, in all the EDC service territories throughout the Commonwealth of Pennsylvania, in accordance with Section 10.g of the EGS Application[footnoteRef:5] and GREENCROWN’s failure to demonstrate the technical fitness to act in that capacity.  November 2020 Order at 4-5. [5: 		 	Section 10.g. of the Commission’s EGS application states:
g.	FALSIFICATION:  The Applicant understands that the making of false statement(s) herein may be grounds for denying the Application or, if later discovered, for revoking any authority granted pursuant to the Application.  This Application is subject to 18 Pa. C.S. §§4903 and 4904, relating to perjury and falsification in official matters.
] 


C.	Petition 

		In its Petition, GREENCROWN acknowledges receipt of both data requests from TUS requesting responses to 5.c of the Application.  However, according to the Petitioner, upon receipt of TUS’ first set of data request dated September 8, 2020, GREENCROWN advised its licensing provider, LicenseLogix, on how to respond to the data request but LicenseLogix inadvertently omitted the revised page from its response to the data request.  GREENCROWN emphasizes that it had no intention of making any false statement to the Commission but that the omission was an oversight on the part of its licensing provider, LicenseLogix.  Petition at 1.

		With regard to TUS’ second data request dated October 9, 2020, GREENCROWN contends it responded by confirming to the data request as it thought the data request only required the Petitioner’s confirmation.[footnoteRef:6]  The Petitioner reiterates that its failure to provide the requested information was not an attempt to make any false statements but was merely an oversight.  Petition at 2.  [6:  	The data request states as follows:

Please confirm or disaffirm if Greencrown Energy LLC, is the same Greencrown Energy LLC, licensed to broker electricity on December 3, 2015 at Docket No. A‑2015‑2501450, and cancelled on August 6, 2019.
] 


		GREENCROWN asserts, as it acknowledged in its response to TUS’ second data request, that it had previously filed an application as an EGS with the Commission and had no intention of keeping this information from the Commission.  According to GREENCROWN, its failure to fill out Section 5.c of the EGS Application or to respond to TUS’ first data request requesting information regarding this section was an honest oversight and not an attempt to make false statements to the Commission.  Consequently, the Petitioner attached as Exhibit D to its Petition, a clear and detailed response to Section 5.c of the EGS Application.  Accordingly, GREENCROWN requests that the Commission reconsider its November 2020 Order denying the Petitioner’s Application to become a licensed electric generation supplier as a broker/marketer to small commercial (25 kW and under demand), and large commercial (over 25 kW demand) customers, in all the EDC service territories throughout the Commonwealth of Pennsylvania.  Id. 
D. 	Disposition

		As stated above, a petition for reconsideration is governed by Duick, which essentially requires the Commission to perform a two-step analysis.  First, the Commission must determine whether the petitioner has offered any new arguments that were not addressed by the Commission in its previous order.  The Commission will not reconsider its previous decision based on arguments that have already been made.  However, the Commission will not necessarily modify a prior order just because a petitioner offers a new argument that was not addressed by the Commission in its previous order.  Second, the Commission must evaluate any new argument or evidence and decide whether to modify its previous decision.

		Upon review of GREENCROWN’s averments, we shall grant the instant Petition.  The responses provided to TUS’ data requests were not available prior to submission of this Petition and therefore add new information for the Commission to consider, consistent with the Duick standards.  Here, GREENCROWN has submitted a clear detailed response to Section 5.c of the EGS Application regarding cancellation of its previous EGS License.  GREENCROWN also stated that it had no intention of making any false statement to the Commission and that the omission was an oversight on the part of their licensing provider which caused the cancellation of its initial EGS License by the Commission.  Accordingly, we shall grant GREENCROWN’S Petition for Reconsideration, rescind the conclusion in the Commission’s November 2020 Opinion and Order and remand this matter to TUS for further processing as may be deemed necessary.

Conclusion

For the reasons set forth above, we shall grant the Petition, rescind the conclusion in the Commission’s November 2020 Opinion and Order and remand this matter to TUS for such further action as may be deemed necessary, consistent with the discussion in this Opinion and Order; THEREFORE,

		IT IS ORDERED:

1. That the Petition for Reconsideration filed by GREENCROWN Energy, LLC on November 26, 2020, is granted, consistent with this Opinion and Order.

2. That this matter be referred to the Bureau of Technical Utility Services for such further action as may be deemed necessary, consistent with this Opinion and Order.
	
[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  May 6, 2021

ORDER ENTERED:  May 6, 2021
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