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	COMMONWEALTH OF PENNSYLVANIA
PENNSYLVANIA PUBLIC UTILITY COMMISSION
COMMONWEALTH KEYSTONE BUILDING
400 NORTH STREET
HARRISBURG, PENNSYLVANIA 17120
	





IN REPLY PLEASE REFER TO OUR FILE









May 7, 2021
[bookmark: _Hlk69893771]
A-2020-3018936

Via E-Service and Email Only
TO PARTIES OF RECORD


Application of the Department of Transportation of the Commonwealth of Pennsylvania for approval to alter the public at-grade crossings by the installation of new active control device where Pittston Avenue (SR 2017) (DOT 249 682 D), in Yatesville Borough, First Street (DOT 249 686 F), in Plains Township and Miller Street, (DOT 859 631 C), in the City of Wilkes-Barre each cross the tracks of the Norfolk Southern Railway Company in Luzerne County; all in accordance with the Federal Grade Crossing Program and the allocation of costs incident thereto.    


To Whom It May Concern:

On February 28, 2020, the Pennsylvania Department of Transportation (“PennDOT”) filed the above-captioned Application.  In the Application, PennDOT proposed to alter three public at-grade crossings by the installation of new active control devices.  The subject crossings are located in Luzerne County as follows:[footnoteRef:1] [1:  We note that the Application used different roadway names for the DOT designated roadways.  For clarity, we are using the roadway designations from the September 2020 Secretarial Letter approving the Application and the roadway names used in the Petition.  Miller Street and Mill Street are contiguous.  First Street and Miner Street are contiguous.  Pittston Avenue and Yatesville Road (state Route 2017) are contiguous.] 


	DOT
	Street
	Municipality

	DOT 859 631 C
	Miller Street
	City of Wilkes-Barre

	DOT 249 686 F
	First Street
	Plains Township

	DOT 249 682 D
	Pittston Avenue
	Yatesville Borough



Upon receipt of the Application, the Commission’s Rail Safety Section arranged and held a field investigation and conference at the site of the crossings on August 27, 2020.  Representatives of PennDOT, Norfolk Southern Railway Company (“Norfolk Southern”), Comcast Cable Communications Inc., Pennsylvania-American Water Company, Luzerne County, Calex Trucking, and Plains Township Sewer Authority were in attendance.  Although notified by letter dated August 12, 2020, there were no representatives in attendance from PPL Electric Utilities Corporation, Verizon Pennsylvania Inc., Amerigas Propane, AT&T Corp c/o Treck Group, Frontier Communications Solutions, Yatesville Borough, Plains Township, Laflin Borough, and UGI Penn Natural Gas Inc.  No Party in attendance at the field conference objected to the proposed improvements as discussed. 

By Secretarial Letter dated September 16, 2020, the Commission approved the Application.  

[bookmark: _Hlk69898163]On October 6, 2020, Norfolk Southern filed a Petition for Reconsideration of Staff Action objecting to Ordering Paragraphs 5, 7, 13, 24, 25 and 26.  

By Opinion and Order dated January 14, 2021, the Commission granted the Petition for Reconsideration from Staff Action granted in part, rescinded in part, and assigned the proceeding to the Office of Administrative Law Judge’s Mediation Unit to address several disputed issues of fact. The issues referred to the Mediation Unit included: (1) a reasonable outcome for construction of the flashing advance warning light at the Miller Street crossing, (2) an agreement on which party shall bear the initial cost and expenses of flagmen and watchmen, and (3) the appropriate extent of the advance notice to be provided by Norfolk Southern to roadway authorities. 

Through the aide of the Mediation Unit, the parties have reached a resolution of the outstanding issues. Accordingly, this Amended Secretarial Letter is being issued to memorialize the parties’ agreement.   

THEREFORE, IT IS ORDERED:

		The September 16, 2020 Secretarial Letter is amended as follows: 

	1.	Paragraph 5 of our Secretarial Letter issued September 16, 2020 which reads as follows, to wit:   


“5.	Norfolk Southern Railway Company, at the sole cost and expense of Pennsylvania Department of Transportation, furnish all material and perform all work necessary to alter the crossing at Miller Street (DOT 859 631 C), by installing new masts/cantilevers, new flashing light warning signals, bell, gates, bungalow, crossbucks, circuitry, flashing advance warning light and pedestrian gate as required; all in accordance with the approved plan, Part 8 of the Manual on Uniform Traffic Control Devices and this Secretarial Letter.”

be and is hereby modified to read:

5.	Norfolk Southern Railway Company, at the sole cost and expense of Pennsylvania Department of Transportation, furnish all material and perform all work necessary to alter the crossing at Miller Street (DOT 859 631 C), by installing new masts, new flashing light warning signals, bell, gates, bungalow, crossbucks, circuitry and pedestrian gate as required; all in accordance with the approved plan, Part 8 of the Manual on Uniform Traffic Control Devices and this Secretarial Letter.

2.	Paragraph 7 of our Secretarial Letter issued September 16, 2020 which reads as follows, to wit:   

“7.	Norfolk Southern Railway Company, at the sole cost and expense of Pennsylvania Department of Transportation, furnish all material and perform all work necessary to alter the crossing at Pittston Avenue (DOT 249 682 D) by installing new masts and/or cantilevers, new flashing light warning signals, bell, gates, bungalow, “2 TRACKS” signs, crossbucks and circuitry as required; all in accordance with the approved plan, Part 8 of the Manual on Uniform Traffic Control Devices and this Secretarial Letter.”


be and is hereby modified to read:

7.	Norfolk Southern Railway Company, at the sole cost and expense of Pennsylvania Department of Transportation, furnish all material and perform all work necessary to alter the crossing at Pittston Avenue (DOT 249 682 D) by installing new masts, new flashing light warning signals, bell, gates, bungalow, “2 TRACKS” signs, crossbucks and circuitry as required; all in accordance with the approved plan, Part 8 of the Manual on Uniform Traffic Control Devices and this Secretarial Letter.

3.	Paragraph 13 of our Secretarial Letter issued September 16, 2020 which reads as follows, to wit:   

“13.	Norfolk Southern Railway Company, at its initial cost and expense, furnish all material and perform all work necessary to furnish flagmen and watchmen, as required, to protect its operations during the time the work is being performed across, above and adjacent to its tracks.”

be and is hereby modified to read:

13.	Norfolk Southern Railway Company, at the sole cost and expense of Pennsylvania Department of Transportation, furnish all material and perform all work necessary to furnish flagmen and watchmen, as required, to protect its operations during the time the work is being performed across, above and adjacent to its tracks.


4.	Paragraph 24 of our Secretarial Letter issued September 16, 2020 which reads as follows, to wit:   

“24.	Upon completion of the alteration of the subject crossing, Norfolk Southern Railway Company at its sole cost and expense, furnish all material and do all work necessary thereafter to maintain its railroad facilities at the Pittston Avenue (DOT 249 682 D)  crossing, including the warning devices and all appurtenant equipment and maintain at all times in a smooth and satisfactory condition the crossing surface located between the rails and for a distance of twenty-four (24) inches beyond the outermost rails; all in accordance with Part 8 of the Manual on Uniform Traffic Control Devices and this Secretarial Letter, and provide Pennsylvania Department of Transportation twenty (20) days advance notice when performing any work as directed by this paragraph.”

be and is hereby modified to read:

24.	Upon completion of the alteration of the subject crossing, Norfolk Southern Railway Company at its sole cost and expense, furnish all material and do all work necessary thereafter to maintain its railroad facilities at the Pittston Avenue (DOT 249 682 D)  crossing, including the warning devices and all appurtenant equipment and maintain at all times in a smooth and satisfactory condition the crossing surface located between the rails and for a distance of twenty-four (24) inches beyond the outermost rails; all in accordance with Part 8 of the Manual on Uniform Traffic Control Devices and this Secretarial Letter, and provide Pennsylvania Department of Transportation ten (10) days advance notice when performing any work as directed by this paragraph.


5.	Paragraph 25 of our Secretarial Letter issued September 16, 2020 which reads as follows, to wit:   

“25.	Upon completion of the alteration of the subject crossing, Norfolk Southern Railway Company, at its sole cost and expense, furnish all material and do all work necessary thereafter to maintain its railroad facilities at the Miller Street (DOT 859 631 C)  crossing, including the warning devices and all appurtenant equipment and maintain at all times in a smooth and satisfactory condition the concrete crossing surface; all in accordance with Part 8 of the Manual on Uniform Traffic Control Devices and this Secretarial Letter, and provide City of Wilkes-Barre twenty (20) days advance notice when performing any work as directed by this paragraph.”

be and is hereby modified to read:

25.	Upon completion of the alteration of the subject crossing, Norfolk Southern Railway Company, at its sole cost and expense, furnish all material and do all work necessary thereafter to maintain its railroad facilities at the Miller Street (DOT 859 631 C)  crossing, including the warning devices and all appurtenant equipment and maintain at all times in a smooth and satisfactory condition the concrete crossing surface; all in accordance with Part 8 of the Manual on Uniform Traffic Control Devices and this Secretarial Letter, and provide City of Wilkes-Barre ten (10) days advance notice when performing any work as directed by this paragraph.


6.	Paragraph 26 of our Secretarial Letter issued September 16, 2020 which reads as follows, to wit:   

“26.	Upon completion of the alteration of the subject crossing, Norfolk Southern Railway Company at its sole cost and expense, furnish all material and do all work necessary thereafter to maintain its railroad facilities at the First Street (DOT 249 686 F)  crossing, including the warning devices and all appurtenant equipment and maintain at all times in a smooth and satisfactory condition the crossing surface located between the rails and for a distance of twenty-four (24) inches beyond the outermost rails; all in accordance with Part 8 of the Manual on Uniform Traffic Control Devices and this Secretarial Letter, and provide Plains Township (20) days advance notice when performing any work as directed by this paragraph.”

be and is hereby modified to read:

26.	Upon completion of the alteration of the subject crossing, Norfolk Southern Railway Company at its sole cost and expense, furnish all material and do all work necessary thereafter to maintain its railroad facilities at the First Street (DOT 249 686 F)  crossing, including the warning devices and all appurtenant equipment and maintain at all times in a smooth and satisfactory condition the crossing surface located between the rails and for a distance of twenty-four (24) inches beyond the outermost rails; all in accordance with Part 8 of the Manual on Uniform Traffic Control Devices and this Secretarial Letter, and provide Plains Township ten (10) days advance notice when performing any work as directed by this paragraph.

7.	In all respects not inconsistent herewith, our Secretarial Letter issued September 16, 2020 remains in full force and effect.

	  	The Parties are reminded that failure to comply with this or any Order or Secretarial Letter in this proceeding may result in an enforcement action seeking civil penalties and/or other sanctions pursuant to 66 Pa. C.S. § 3301.

   		All parties are being served via email due to the COVID-19 Emergency Closure.  Please note that during this period of Disaster Emergency, the Commission shall only accept E-filings in lieu of paper filings, for all documents.  Thus, all parties are to open and use E-filing accounts to file documents and accept service during the pandemic emergency in accordance with the Commission’s Emergency Order at M-2020-3019262.

   	If you are dissatisfied with the resolution of this matter, you may, as set forth in 52 Pa. Code §§ 1.31 and 5.44, file a Petition for Reconsideration from Staff Action (Petition) with the Commission within twenty (20) days of the date of this letter.  The Petition shall be submitted by E-filing said petition within twenty (20) days, and if no timely request is made, the action will be deemed to be a final action of the Commission. 
  		
   	The Petition MUST include: (1) a written statement (divided into numbered paragraphs) outlining the reasons for the request; (2) the case docket number (it is provided for you at the top right-hand corner of this letter); (3) the party on whose behalf the petition is made; (4) a Certificate of Service on the other parties of record; and (5) a Verification with original signature in accordance with 52 Pa. Code § 1.36. 



[image: ]   				Very truly yours,

		

Rosemary Chiavetta
Secretary
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