BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Glen Riddle Station, L.P.				:
							:
	v.						:		C-2020-3023129
							:
Sunoco Pipeline, L.P.					:



ORDER
DENYING MOTION TO (1) ENFORCE THE JANUARY 28, 2021 ORDER
GRANTING IN PART AND DENYING IN PART PRELIMINARY OBJECTIONS,
(2) TO STRIKE TESTIMONY AND (3) REQUEST FOR EXPEDITED
7-DAY RESPONSE PERIOD FILED BY SUNOCO PIPELINE L.P.


On December 2, 2020, Glen Riddle Station, L.P. (Glen Riddle) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Sunoco Pipeline, L.P. (Sunoco), docket number C-2020-3023129.  In its complaint, Glen Riddle averred that on or about May 13, 2020, Sunoco filed a Declaration of Taking in the Court of Common Pleas of Delaware County that concerned various portions of the Glen Riddle property that contains 124 residential dwelling units.  Glen Riddle further averred that, in the taking action, Sunoco condemned temporary workspace easements and a temporary access road easement over their property for purposes of completing a pipeline project.  Glen Riddle further averred that Sunoco is not complying with previous requirements of the Commission regarding a public awareness plan and standard operating procedures.  Glen Riddle also identified several other alleged failures of Sunoco with regard to the property, including, parking and traffic safety concerns, unsafe work site, failure to follow government-mandated pandemic safety protocols, failure to communicate regarding a potentially hazardous leak, and structural and storm drainage concerns, among other things.  Glen Riddle averred that Sunoco’s actions violated several provisions of the Public Utility Code and requested that the Commission enter an order enjoining or restraining Sunoco from engaging in further work at the property until the safety concerns are addressed.  Glen Riddle attached multiple documents to its complaint in support of its position.

On December 23, 2020, Sunoco filed an answer and new matter in response to the complaint.  In its answer, Sunoco admitted or denied the various averments Glen Riddle made in its complaint.  In particular, Sunoco denied that it has not complied with the public awareness plan or standard operating procedures it is required to comply with.  Sunoco also admitted or denied the various averments made by Glen Riddle with regard to the other alleged failures of Sunoco with regard to the property that were averred in the complaint.  Sunoco provided significant detail in response to the averments made in the complaint and concluded by requesting that the complaint be dismissed with prejudice.  Sunoco also attached multiple documents to its answer in support of its position.

In its new matter, which was accompanied by a notice to plead, Sunoco argued that the Commission lacks jurisdiction over Glen Riddle’s allegations regarding environmental law issues and permitting obligations, the validity and scope of easements and compliance with municipal ordinances and the Governor’s orders and regulations regarding Covid-19.  Sunoco also argued that Glen Riddle has failed to state a claim upon which the Commission can grant relief.  In part, Sunoco argued that Glen Riddle’s allegations regarding construction means and methods and relief seeking a work plan and schedule reflecting Glen Riddle’s preferences fail as a matter of law to state a claim upon which relief can be granted and should be dismissed.

Subsequently, multiple pleadings were filed and procedural matters occurred.  This includes the filing of preliminary objections, an order disposing of the preliminary objections, establishment of an initial telephonic hearing, a motion for a prehearing conference and procedural schedule, the filing of a petition for interim emergency relief, the withdraw of the petition for interim emergency relief, a prehearing conference, the rescheduling of the prehearing conference, the filing of a motion to compel by each party, the filing of a motion for a protective order that was contested and a motion in limine.  Each of these procedural matters was responded to with the necessary order or hearing notice as appropriate.

On March 22, 2021, Sunoco filed a motion to (1) enforce the January 28, 2021 order granting in part and denying in part preliminary objections, (2) to strike testimony and (3) request for expedited 7-day response period.  In its motion, Sunoco argued that portions of Glen Riddle’s direct testimony requires initial findings on alleged violations that are outside the Commission’s jurisdiction.  Sunoco argued that the Commission does not have jurisdiction over alleged violations of the Occupational Safety and Health Administration (OSHA), the National Institute for Occupational Safety and Health, the Centers for Disease Control (CDC) and the Environmental Protection Agency (EPA).  Sunoco also argued that the Commission does not have jurisdiction to make initial findings that Sunoco’s easement boundaries create a threat to safety, among other things.  Finally, Sunoco argued that the Commission does not have jurisdiction to make initial findings regarding alleged hazardous leaks, stormwater management, and air quality under the jurisdiction of the Pennsylvania Department of Environmental Protection (DEP).  Sunoco argued that these issues should be removed from this proceeding pursuant to a January 28, 2021 order granting in part and denying in part Sunoco’s preliminary objections.  Sunoco added that the procedural schedule should be modified if these matters are not removed from the case.[footnoteRef:1] [1:  	Sunoco also requested that Glen Riddle be directed to answer this motion within 7 days because its testimony is due on April 9, 2021.  Glen Riddle provided its answer on March 31, 2021 and therefore this portion of Sunoco’s motion is now moot.] 


On March 31, 2021, Glen Riddle filed an answer to Sunoco’s motion.  In its answer, Glen Riddle argued that Sunoco’s motion should be denied.  Glen Riddle argued that none of the direct testimony requires an adjudication of any issues beyond the Commission’s jurisdiction.  Glen Riddle noted that it is not asking for initial findings regarding OSHA, CDC or EPA noise exposure rules.  Glen Riddle added that it is also not asking for the Commission to make initial findings regarding the safety regulations of other agencies or codes.  Glen Riddle argued that these laws and guidelines are evidence of a standard of safety in the opinion of its expert and are relevant on that basis and in the context of the direct testimony which they were cited.  Glen Riddle denied that any of its direct testimony should be stricken and also opposed any modification of the procedural schedule.

On April 1, 2021, Sunoco filed a reply limited to Glen Riddle’s legal arguments in its answer that addresses a recent federal decision issued after the motion was filed.  Since the Commission’s regulations do not allow for replies to answers, this filing will not be considered.

Given the expedited schedule for this proceeding, and that Sunoco’s rebuttal testimony was originally due on April 9, 2021, an informal off-the-record conference call was held with the parties and the presiding officer on April 2, 2021 to informally inform the parties that Sunoco’s motion will be denied.  This order formally confirms that denial.

Of note, however, on April 9, 2021, counsel for Glen Riddle emailed the presiding officer to indicate that the parties had agreed to a prompt mediation in an effort to resolve the issues in this matter without having to pursue the hearing.  Although at the time the parties had not agreed on the specific details of a stay, given the impending due date of additional pre-served written testimony, the parties requested that a limited stay of the proceeding would give the mediation the best chance of success.  The parties agreed to a short extension of the litigation schedule while additional details of a more comprehensive extension were determined.  A brief conference call was held with the presiding officer and counsel for the parties wherein the interim extension of the litigation schedule was informally approved.  Subsequently, on April 14, 2021, the parties again emailed regarding a more definitive extension of the litigation schedule so that the parties can pursue mediation.  That litigation scheduled was approved by second scheduling order dated April 16, 2021 which included a date for Sunoco’s rebuttal testimony to be filed on May 12, 2021.

On May 12, 2021, the parties indicated that the mediation was not yet successful and the parties have returned to litigating the complaint.  As a result, it is necessary to formally dispose of Sunoco’s motion to enforce the order disposing of the preliminary objections and to strike testimony filed on March 22, 2021 and answered by Glen Riddle on March 31, 2021.  For the reasons discussed below, the motion will be denied in its entirety.

In its motion, Sunoco has moved that the following sections of Glen Riddle’s pre-served direct testimony be stricken from this proceeding:



Attachment A – GRS Statement No. 2

Page 2:14-15 – issues regarding noise levels not raised in the Complaint

Page 4:17-5:2 – discussing the impact of SPLP’s temporary easement boundaries and delineation

Page 6:3-19 and GRS exhibits 33, 5, 6 – discussing noise allegations not raised in the Complaint

Page 8:5-7 and 8:15-16 – discussing the terms of SPLP’s temporary easement and its impact on parking and access

Page 10:6-8 – discussing marking of SPLP’s temporary easement boundary

Page 11:9-12 – discussing lay opinions regarding environmental laws and violations 

Page 14:1-10 – discussing the sound wall boundary of the temporary easement and alleged fire hazards

Attachment B – GRS Statement No. 3

Page 4:1-6:15 and GRS Exhibits 5, 33, 27, 6 – discussing noise exposure, OSHA, CDC, and EPA rules, and impacts not raised in the Complaint

Page 8:12-19 and 8:22-9:5 and GRS Exhibit 28 – discussing impact of SPLP’s temporary easement boundaries, marking, and delineation 

Page 9:17-18 – discussing temporary easement delineation and markings

Page 10:10-14 and GRS Exhibit 29 – discussing alleged violations of PennDOT and FHWA guidelines

Page 11:13-12:22 and GRS Exhibit 34, 18 – discussing stormwater management issues and environmental remediation

Page 13:11-14:20 and GRS Exhibit 20, 30 – discussing International Fire Code alleged violations regarding SPLP’s temporary easement boundary and delineation

As noted in the order granting in part and denying in part preliminary objections dated January 28, 2021, it is well settled that the Commission may not exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. Pa. State Police, 619 A.2d 390 (Pa. Cmwlth 1992).  As a creation of the legislature, the Commission possesses only the authority that the state legislature has specifically granted to it in the Public Utility Code.  66 Pa.C.S. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell, 383 A.2d 791 (Pa. 1977).  

It was also noted in the January 28, 2021 order granting in part and denying in part Sunoco’s preliminary objections that Glen Riddle would not be allowed to raise issues over which the Commission lacks jurisdiction.  Furthermore, also relevant to disposing of Sunoco’s motion is Section 5.403 of the Commission’s regulations which provides presiding officers will all necessary authority to control receipt of evidence, including ruling on the admissibility of evidence.  52 Pa.Code § 5.403(a).  In addition, presiding officers have the authority to exclude irrelevant, immaterial or unduly repetitive evidence and to regulate the course of the proceeding.  52 Pa.Code § 5.483(a).

Lastly, it is noted, as discussed further below, that Section 1501 of the Public Utility Code provides that “every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities and shall make all such repairs, changes, alterations, substitutions, extensions and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons, employees and the public.”  66 Pa.C.S. § 1501.

The portions of Glen Riddle’s testimony which Sunoco seeks to strike are grouped into three categories:  1) noise exposure rules, 2) easement boundaries and 3) agency regulations.  The arguments in each category are similar.  However, despite the overlap of arguments in each category, each category will be addressed separately as raised in Sunoco’s motion.

With regard to Sunoco’s argument that Glen Riddle’s testimony regarding other agencies’ noise exposure rules should be stricken, Sunoco’s motion will be denied.  Sunoco argued in its motion that for the first time in its direct testimony Glen Riddle raised issues regarding the noise exposure from Sunoco’s construction activities at the site and identifies the specific sections of the Glen Riddle testimony it believes should be stricken as a result.  Sunoco argued that Glen Riddle’s complaint raises no allegations, pleadings or requested relief related to noise exposure and Sunoco therefore had no reasonable notice that it would be required to defend such allegations in this proceeding.  Sunoco argued that it must be allowed time to produce a suitable defense to these allegations.  Sunoco also argued that no evidence was presented that a court or agency with jurisdiction to hear these issues has done so, noting again that the Commission lacks jurisdiction to do so.  

In response, Glen Riddle argued that it is not asking the Commission to make initial findings regarding noise exposure rules of other agencies.  More specifically, Glen Riddle rebutted Sunoco’s argument that it is raising noise issues for the first time in its testimony by noting where in the complaint and the attachments to the complaint it has raised those issues.  Glen Riddle argued that the Commission does not need to determine whether actual violations of the other agencies’ regulations occurred but noted that these laws are evidence of a standard of safety that Sunoco has failed to follow.  Glen Riddle argued that the other agencies’ regulations are relevant on that basis and in the context of the direct testimony in which they were cited.

Glen Riddle is correct and Sunoco’s motion with regard to averments of noise violations will be denied.  For example, the testimony at Glen Riddle Statement 2, page 2 and at Glen Riddle Statement 2, page 6 and accompanying attachments are introductory in nature.  This testimony provides background regarding Glen Riddle’s arguments.  The testimony at Glen Riddle Statement 3, page 4 and accompanying exhibits provides evidence that will be viewed within the context of the Public Utility Code, the Commission’s orders and regulations or the Commission-approved tariff of the company.  As Glen Riddle noted in its answer to Sunoco’s motion to strike, references to regulations of other agencies will be used to evidence a standard of safety that have been applied by the other agencies.  The Commission has jurisdiction to hear arguments regarding safety pursuant to Section 1501, supra.  The references to regulations of other agencies will not be used in this proceeding as standards to determine whether the Public Utility Code, a Commission order or regulation or a Commission-approved tariff of the company have been violated.  Those laws and the related precedent will be used to determine whether Sunoco has committed a violation and relief is necessary.  The Commission does not have the authority to determine whether regulations of the Occupational Safety and Health Administrative or the Environmental Protection Agency, for example, have been violated. 

The parties are aware, as stated in the January 28, 2021 order, that this proceeding will not involve matters over which the Commission lacks jurisdiction to hear.  As such, Sunoco’s motion seeking to strike portions of Glen Riddle’s testimony regarding noise exposure rules will be denied.

With regard to Sunoco’s argument that Glen Riddle’s testimony regarding the Commission’s jurisdiction to make initial findings regarding easements should be stricken will also be denied.  Sunoco argued in its motion that several portions of Glen Riddle’s testimony pertain to violations of the International Fire Code and that each of these claims “hinge, and would require the Commission to opine on, the scope or validity of the easement agreements.”  Sunoco again argued that Glen Riddle presented no evidence that a court or agency with jurisdiction over these allegations regarding easements has found that Sunoco is in violation of the easement.  Sunoco added that Glen Riddle’s direct testimony would require the Commission to make an initial finding regarding the scope and validity of the easements, which the Commission lacks the authority to do, in order to demonstrate that the Public Utility Code was violated.  Sunoco argued that it should not be forced to litigate matters outside of the Commission’s authority.

In response, Glen Riddle argued again that it is not asking for an adjudication related to the International Fire Code or other agency regulations and that the Commission does not need to make such determinations in order to determine that Sunoco’s actions are unsafe.  Glen Riddle again reiterates that the laws and guidelines evidence a standard of safety that Glen Riddle’s experts believe are relevant in the context of the testimony in which they were cited.  

Sunoco’s motion with regard to easements will be denied.  As with some of the references in Glen Riddles written testimony to noise, again, the portions of Glen Riddle Statement 2 at page 4-5 that Sunoco seeks to strike have been provided for background and informational purposes.  The reference on page 8 at line 15-16 that Sunoco failed to mark the boundaries of the access road to the property accurately approaches the “scope and validity” standard which the Commission does not have jurisdiction to hear but does not violate that standard and, therefore, such testimony should not be stricken.  The portions of Glen Riddle Statement 2 at pages 10 and 14 each relate to matters over which the Commission has jurisdiction to hear pursuant to the Public Utility Code, the Commission’s orders or regulations or a Commission approved tariff of the company.  For example, on page 10, the reference specifically raises safety concerns.  On page 14 the reference specifically raises concerns over fire hazard.  The Commission has jurisdiction to hear these arguments.

In Glen Riddle Statement 3, the references to easement will also not be stricken.  On pages 8 and 9, the portions of the testimony that Sunoco seeks to strike conclude with the witness stating: “this, too, in my professional opinion, creates an unreasonable and easily avoidable threat to safety.”  The Commission has jurisdiction to hear arguments regarding threats to safety pursuant to Section 1501.  On page 13 and 14, and exhibits 20 and 30, the portions of the testimony that Sunoco seeks to strike also conclude with the witness stating: “ in my professional opinion, Sunoco’s failures in this regard have created an unacceptable and unreasonable threat to the safety of the lives of those living and working at the GRS property and to the GRS property itself.”  Again, the Commission has jurisdiction to hear such claims of threats to safety. 

The prohibition regarding the Commission jurisdiction to hear claims regarding easements pertains to the scope and validity of these easements.  This means that the Commission will not check the accuracy of easement lines through the use of a surveyor and redraw lines if existing lines may not be accurate.  The Commission does not have the authority to do that.  Nor does the Commission have the authority to determine whether an easement was properly created or deeded, for example.  These are matters for the courts of common pleas.  The Commission does have authority, however, to hear certain matters that pertain to easements, including with regard to safety concerns.  Again, such jurisdiction arises from Section 1501 of the Public Utility Code.  The references in Glen Riddle Statements 2 and 3 relate to such matters and will be given the weight they should be afforded when disposing of Glen Riddle’s complaint.  Again, as with the averments regarding noise, these averments in Glen Riddle’s testimony regarding easements will be viewed in light of whether they violate the Public Utility Code, a Commission order or regulation or a Commission-approved tariff of the company.  These arguments will not be viewed in the light of whether they violate the International Fire Code, among other things.  Certainly, however, these references do not warrant being stricken from the record at this time. 

As such, Sunoco’s motion seeking to strike portions of Glen Riddle’s testimony regarding easements will be denied.

Finally, with regard to Sunoco’s arguments that Glen Riddle’s testimony pertaining to making initial findings regarding matters under the jurisdiction of the DEP should be stricken, this argument will also be denied.  In its motion, Sunoco argued that Glen Riddle has presented no evidence that a court or agency with jurisdiction over environmental allegations regarding alleged leaks, stormwater management and air quality has found Sunoco to be in violation of any relevant environmental laws or regulations.  Sunoco adds that the Commission lacks jurisdiction over allegations regarding environmental laws, issues and permitting obligations and that Sunoco should not be forced to litigate matters outside the Commission’s authority.

In response, Glen Riddle argued that it is not seeking adjudications in this proceeding regarding DEP violations.  Rather, Glen Riddle argued, the testimony Sunoco seeks to strike pertains to the Awareness Plan, the Standard Operating Procedures within the easement and any inadequate, inefficient, unsafe or unreasonable service provided by Sunoco and that it is possible that the Commission could determine that the actions of Sunoco are unsafe for purposes of violation of the Public Utility Code without determining whether such actions are violations of DEP regulations.

I agree with Glen Riddle.  In Glen Riddle Statement 3 at page 10, for example, Sunoco seeks to strike the Glen Riddle witness testimony that PennDOT and FHWA have guidelines on pedestrian circulation and signage that have not been consulted for the project and that those guidelines should be followed.  Pedestrian circulation and signage again go to the issue of safety which, pursuant to Section 1501 of the Public Utility Code, Sunoco has an obligation to public safety.  Similarly, at page 11 to 12 of Glen Riddle Statement 13, the witness testifies regarding the Pennsylvania BMP manual for stormwater, among other things.  Certainly, the Commission has jurisdiction over issues related to stormwater.  To the extent that Glen Riddle refers to regulations of another agency as part of these testimony, such reference is not controlling but for explanation or edification purposes only.

As such, Sunoco’s motion seeking to strike portions of Glen Riddle’s testimony regarding making initial findings regarding matters under the jurisdiction of the DEP will be denied. 

In conclusion, Sunoco’s motion to strike will be denied in its entirety.  Portions of the Glen Riddle testimony which Sunoco seeks to strike are introductory in nature or provide background regarding the complaint.  Other portions of the Glen Riddle testimony that Sunoco seeks to strike evidence a standard of safety which Glen Riddle believes Sunoco has violated.  Other portions of the Glen Riddle testimony that Sunoco seeks to strike pertain to matters of public safety which the Commission has jurisdiction to hear pursuant to Section 1501 of the Public Utility Code.  In addition, in some instances, Sunoco attempts to parse out individual sentences or lines of the pre-served testimony.  Doing so, however, hinders Glen Riddle’s ability to pursue its complaint.  Such actions should not be countenanced at this time.  Rather, Glen Riddle should be given an opportunity to present its case.  Glen Riddle’s testimony should not be pock marked by striking, at times, individual sentences that when viewed in context and in conjunction with the overall testimony should not be stricken.  Doing so would be inconsistent with the Commission’s regulations that provide the presiding officer has all necessary authority to control receipt of evidence, including ruling on the admissibility of evidence.  The testimony which Sunoco seeks to strike is not irrelevant, immaterial or unduly repetitive evidence.  

The Commission is not the DEP or OSHA or any other agency.  The Commission has authority to hear complaints regarding the Public Utility Code, not the statutes governing these other agencies.  As stated in the January 28, 2021 order regarding Sunoco’s preliminary objections, this proceeding will focus only on whether Sunoco has violated the Public Utility Code, a Commission order or regulation or a Commission-approved tariff of the company.  All other arguments will be rejected.  
 
As such, Sunoco’s motion will be denied.

ORDER


THEREFORE,

IT IS ORDERED:

1. That Sunoco Pipeline, L.P.’s motion to (1) enforce the January 28, 2021 order granting in part and denying in part preliminary objections, (2) to strike testimony and (3) request for expedited 7-day response period filed on March 22, 2021, at docket number C-2020-3023129 is hereby denied.


Dated:  May 12, 2021					______________/s/________________
Joel H. Cheskis 
Deputy Chief Administrative Law Judge
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