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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Kelly Marian (Ms. Marian or Complainant) on May 22, 2020, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Katrina L. Dunderdale served on April 28, 2020, in the above-captioned proceeding.  Pennsylvania-American Water Company (PAWC, Company, or Respondent) filed Replies to Exceptions on May 28, 2020.  For the reasons stated below, we shall deny the Complainant’s Exceptions and adopt the Initial Decision.

I.	History of the Proceeding

		On July 8, 2019, Ms. Marian filed a Formal Complaint (Complaint) against PAWC.  In the Complaint, Ms. Marian alleged that PAWC’s agent repaved the street in front of the service address (Cress Street) after a new main water line was installed, resulting in obstructed leaders[footnoteRef:1] that caused foundation damage when water backed up against the foundation walls of the house.  Complaint at 2.  The Complainant requested that the Commission order PAWC to repair the foundation wall and fix the water drainage problems so the leaders would function properly.  Id. at 3. [1:  	A rain leader or leader is a downspout that removes water from a house roof and transports the water to either another location on the property or out to the street at the curb.  Tr. at 229.  ] 


On August 6, 2019, PAWC filed an Answer in which it generally denied that the Respondent or its contractor paved over any leaders or caused any damage to the foundation walls at the service address.  Answer at 1.  The Respondent also averred that  the Complainant is seeking monetary damages from the Company, and the Commission does not have jurisdiction to award monetary damages for the actions of a public utility company.  Id. at 1-2.  

A telephonic hearing was held on November 21, 2019.  The Complainant appeared pro se and testified on her own behalf.  The Complainant offered fifteen exhibits that were marked and admitted into evidence as the Complainant’s Exhibits A through O.  The Respondent was represented by counsel.  After the Complainant completed the presentation of her case and before making herself available for cross-examination, Ms. Marian asked to have the hearing rescheduled for another day of testimony because she had to transport her daughter to a medical appointment.  The ALJ granted the continuance due to the Complainant’s averments that her daughter’s medical condition necessitated the medical test.  Tr. at 100-102; I.D. at 3. 
A further telephonic hearing was held on January 14, 2020.  PAWC’s counsel presented the testimony of two witnesses, Mr. Jason Costa, PAWC Senior Superintendent of Operations, and Mr. Randy Lubin, the former director of public services for Scott Township (Township) from 1981 to September 2019, and offered fifteen exhibits, which were marked and admitted into evidence as Exhibits 1 through 15.  

The Complainant and the Respondent filed Briefs on February 14, 2020 and February 17, 2020, respectively.  On February 18, 2020, the ALJ closed the hearing record with the issuance of an Interim Order Closing the Hearing Record.  The hearing record consists of a transcript containing 208 pages, fifteen exhibits sponsored by the Complainant, and fifteen exhibits sponsored by the Respondent.

		In the Initial Decision, served on April 28, 2020, ALJ Dunderdale dismissed the Complaint, finding that that Complaint was filed more than three years after PAWC allegedly failed to provide reasonable customer service in the manner in which Cress Street was repaved after the main pipeline replacement project.  The ALJ also found that the Complainant failed to show that PAWC violated the Public Utility Code (Code) and/or the Commission’s Regulations and Orders when responding to her concerns in 2016 about how Cress Street was repaved in 2013.  I.D. at 16. 

		As previously indicated, the Complainant filed Exceptions on May 22, 2020, and PAWC filed Replies to Exceptions on May 28, 2020.  

II.	Background

Ms. Marian resides at 511 Cress Street, Carnegie, Scott Township, Pennsylvania 15106 (service address) in a single-family frame house with two other individuals.  Tr. at 16, 18, 118-122, 190-192.  PAWC provides water service to the service address.  Tr. at 16.  The Complainant has resided at the service address for most of her life, but she did not become the ratepayer of record until October 19, 2017, when she bought the residence from her mother.  Tr. at 17, 18, 51, 139.  
 
PAWC began a water main pipeline project along Cress Street in 2012 and completed the project in 2013.  Tr. at 18, 30, 118-122; PAWC Exh. 1.  PAWC used a contractor, Casper, Colosimo and Sons, Inc. (CCSI), to remove the road surface, replace the main pipeline and repave the road surface after the new water main pipeline was installed.  Tr. at 18-22, 133-136, 193; PAWC Exh. 1.  During the 2015-2016 winter, the Complainant noticed water coming from within the inside surface of the foundation wall of the service address residence, which is located parallel to the street and on the back side of the service address, and there appeared to be a drainage problem.  Tr. at 32-34, 49.  The Complainant saw two underground pipes along the front and side of the house overflow with water starting in 2016.  Tr. at 50.  

In 2016, the Complainant began making telephone calls to the Township to complain about the clogged pipes at the service address.  Tr. at 20, 29, 34, 36.  In response to the Complainant’s concerns in 2016, PAWC and CCSI went to the service address.  PAWC dug up the leader in the front yard in an attempt to find the cause of the obstruction, took photographs of both leaders, followed the Left Downspout to see where rain runoff was deposited, and viewed the damage to the foundation.  CCSI visited the service address in September 2016 and pulled up a section of sidewalk in order to investigate the service line, leader pipe, and connection.  Tr. at 139.  CCSI installed a new leader pipe from the house to the street and made repairs to the walkway and stairs, including installing a new sidewalk.  Tr. at 20-25.

III.	Discussion

A.	Legal Standards		

		ALJ Dunderdale made thirty-eight Findings of Fact and reached four Conclusions of Law.  I.D. at 4-9, 16.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Additionally, any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  Mill v. Pa. PUC, 447 A.2d 1100 (Pa. Cmwlth. 1982).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, also referred to as the burden of persuasion, to rebut the evidence of the customer shifts to the Company.  If the evidence presented by the Company is of co‑equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Company.  Burleson v. Pa. PUC (Burleson), 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

B.	Initial Decision

		In the Initial Decision, the ALJ dismissed the Complaint for the following reasons: (1) the Complaint was filed more than three years after PAWC allegedly failed to provide reasonable service in how Cress Street was repaved after the main pipeline replacement project, and (2) the Complainant failed to show how PAWC violated the Code, the Commission’s Regulations, or the Commission’s Orders when responding to her concerns about how Cress Street was repaved in 2013.  I.D. at 11-15.  

The ALJ first determined that the Complainant’s claims concerning whether PAWC provided reasonable and adequate service in 2013 when its contractor repaved Cress Street were barred by the statute of limitations in Section 3314(a) of the Code, 66 Pa. C.S. § 3314(a),[footnoteRef:2] and were accordingly dismissed.  I.D. at 11.  The ALJ noted that Ms. Marian filed her Complaint on July 8, 2019, approximately six years after CCSI completed the work on Cress Street.  The ALJ also noted that the Complainant noticed the wet basement during the winter after the work was completed but was uncertain whether it was after the winter of 2013/2014, 2014/2015 or 2015/2016.  The ALJ observed that the Complainant waited two more years, sometime in the first half of 2016, before she verbally complained to PAWC, CCSI, and the Township.  The ALJ stated that the Complainant testified that she first learned of the problem as late as early 2016 but that she waited until July 8, 2019, more than three years, before filing the Complaint.  The ALJ concluded that if Ms. Marian had filed her Complaint in early 2016, the statute of limitations would not have barred her from pursuing a remedy from the Commission.  Id. at 12.[footnoteRef:3]  [2:  	Section 3314(a) of the Code provides the following:  

No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this part.

66 Pa. C.S. § 3314(a).  ]  [3:  	The ALJ noted that Ms. Marian might not have been allowed to file a Complaint in 2016 because she was neither the homeowner nor the ratepayer of record at the service address in 2016.  The ALJ also noted that Ms. Marian testified that she rented the service address from her mother for approximately five years before buying the residence, and the water account was transferred into her name in 2017.  The ALJ stated, however, there was no evidence presented that either Ms. Marian or her mother raised a complaint with PAWC within 3 years of when Cress Street was repaved.  I.D. at 12, n.5 (citing Tr. at 17, 18). ] 


The ALJ continued that based on the three-year statute of limitations in Section 3314(a) of the Code, the Complaint was required to be filed within three years of when Cress Street was repaved, on May 22, 2013, when “the liability therefore arose,” or by May 22, 2016.  The ALJ reasoned that assuming the Complainant could not reasonably have been expected to know that the leaders were blocked until the end of the first winter season, approximately March 31, 2014, then the Complaint should have been filed within three years of that date, or by March 31, 2017.  Id.  The ALJ found that if the Complainant or her mother had filed a complaint by March 31, 2017, it is likely the Commission would have had jurisdiction to consider whether PAWC committed any violations of the Code or a Commission Regulation or Order related to the main line replacement and road repaving project completed on May 22, 2013.  Id. at 12-13.

		The ALJ next examined whether the Respondent failed to provide reasonable and adequate service in 2016.  Id. at 13.  While finding that the Complainant filed the Complaint beyond the statute of limitations, the ALJ acknowledged that Ms. Marian contacted PAWC to voice her concerns less than three years after the repaving project was completed.  As such, the ALJ found it appropriate to consider the related issue of whether the Complainant presented sufficient evidence to show that PAWC failed to provide reasonable and adequate customer service in how the Company responded to the Complainant’s concerns when she first communicated to PAWC her belief that the residence was damaged by CCSI’s actions in 2013.  Id.  

In considering the evidence the Parties presented, the ALJ dismissed the  Complaint due to Ms. Marian’s failure to prove that PAWC did not provide reasonable and adequate customer service in handling her concerns.  The ALJ based her reasoning and conclusion on the evidence, discussed below.  The ALJ found that PAWC provided convincing evidence, which the Complainant did not refute, that PAWC, along with CCSI and the Township, went to the service address in 2016 after learning of the Complainant’s concerns.  PAWC dug up the leader in the front yard in an attempt to find the cause of the obstruction.  PAWC took photographs of both leaders and followed the Left Downspout to see where rain runoff was deposited.  PAWC viewed the damage to the foundation.  PAWC did not specifically review the condition of the paving work or the height of the pavement in 2016 because PAWC relied upon the Township’s approval of the work in 2013.  Id. at 14.

The ALJ reasoned that it was appropriate and reasonable for PAWC to rely on the Township that the condition and height of the road surface was performed correctly.  The ALJ found that PAWC took reasonable and adequate steps in 2016 to investigate the Complainant’s concerns and to show the Complainant why the problems with the foundation were not caused by PAWC or its contractor, CCSI.  Id.  The ALJ also found that the evidence from both sides shows that the damage to the foundation wall occurred on the same side of the house as the Left Downspout.  Id. at 14-15.  The ALJ continued that the photographs of the Left Downspout show that the leader directed rain runoff toward a pipe located at ground level next to the foundation, and that pipe was blocked with green algae visible on the surface and, at that location, a white flexible tube directed the water from the Left Downspout toward the back of the property along the foundation wall.  Id. at 15. 

The ALJ concluded that the Complainant failed to show that the Left Downspout was designed or constructed to transport rain runoff to a leader that flowed to the curb and to show that the condition of the Left Downspout, when observed and photographed in 2016, was different than its condition in 2013.  The ALJ presumed that the conditions observed in 2016 were the same as the conditions in 2013 because there is no evidence from the Complainant that any alterations were made to the leaders or downspouts after 2013 and before 2016.  Accordingly, the ALJ determined, based on the testimony and photographs presented at the hearing, that the repaving project on Cress Street could not have been the cause of any damage resulting from rain runoff through the Left Downspout.  Id.

Concerning the Right Downspout, the ALJ observed that the Complainant was correct that the Right Downspout was designed to take the rain runoff from the house to the curb and that the leader coming from the Right Downspout did not function properly.  Nevertheless, the ALJ stated that the problem with the Right Downspout was caused by a broken connector on that leader.  The ALJ noted that the evidence showed that in the middle of the Complainant’s front yard, there was a connector that connected a terracotta pipe closer to the house with a plastic pipe that extended to the curb and, as a result, water going down the Right Downspout into the leader could not move out to the curb and was deposited underground into the front yard.  The ALJ determined that the  
Complainant failed to show PAWC was responsible for the conditions in the Complainant’s front yard or for the condition of the broken connector on the leader out to the curb.  The ALJ also emphasized that the Complainant did not present any evidence of water damage to the foundation along the front and/or the right side of the residence.  Id.

C.	Exceptions, Replies, and Disposition[footnoteRef:4]  [4:  	For ease of reference, we will address the Complainant’s Exceptions and PAWC’s Replies according to subject matter, rather than in the order in which the Exceptions are presented.  ] 


	1.	Matters Involving Commission Jurisdiction 	

In the first section of the Complainant’s Exceptions, entitled “Statement of Issues Involved,” Ms. Marian discusses several issues, including breach of contract, negligence, breach of warranty, standard form construction contracts, recoverable damages, insurance coverage for construction contracts, and the Uniform Construction Code.  

	In its Replies to Exceptions, PAWC states that the fact that these issues are the leading argument in the Complainant’s Exceptions supports PAWC’s position in this proceeding that the Complainant is alleging claims for damages and negligence that are outside of the Commission’s jurisdiction.  PAWC argues that the record demonstrates that the Complainant’s main goal was to recover monetary damages from PAWC for a paving project done by a contractor in 2013.  PAWC submits that the well-established law states that the Commission lacks authority to award monetary damages.  R. Exc. at 3 (citing Terminato v. Pa. National Insurance Company, 645 A.2d 1287 (Pa. 1994); Feingold v. Bell Telephone Company of Pennsylvania (Feingold), 383 A.2d 791 (Pa. 1977); Poorbaugh v. Pa. PUC, 666 A.2d 744 (Pa. Cmwlth. 1995)).  PAWC asserts that as a practical matter, requiring the Company to hire a contractor to repair her home is no different than requiring PAWC to pay Ms. Marian so she can hire a contractor to repair her home.  R. Exc. at 3.  

PAWC continues that the Commission also lacks jurisdiction to address the other issues the Complainant raises in her Exceptions, because the Commission cannot hear a tort claim or make a determination that a public utility was negligent, or adjudicate construction code, insurance, or breach of contract claims.  Id.  PAWC states that the Commission can only make a determination regarding whether the Respondent’s conduct violated the Code or the Commission’s Regulations, and the courts have jurisdiction of a suit for damages based on negligence or breach of contract.  Id. at 4 (citing Behrend v. Bell Telephone Company (Behrend), 363 A.2d 1152 (Pa. Super 1976)).  

		We cannot make a determination on the averments in the Complainant’s “Statement of Issues Involved,” as these issues are not within our jurisdiction.  As a creature of statute, we have only those powers that are expressly conferred by the Legislature or that arise by necessary implication.  Allegheny County Port Authority v. Pa. PUC, 237 A.2d 602 (Pa. 1967); Delaware River Port Authority v. Pa. PUC., 145 A.2d 172 (Pa. 1958).  We are responsible for ensuring the adequacy, efficiency, safety, and reasonableness of public utility services.  We do not, however, have the authority to award damages or hear actions for breach of contract claims.  Feingold, 383 A.2d at 791;  Behrend, 363 A.2d at 1157-1158.  Nor are we authorized under the Code to adjudicate tort claims, construction code claims, or insurance claims.  For these reasons, we shall deny the arguments set forth in the Complainant’s “Statement of Issues Involved.”  For these reasons, we will deny the Complainant’s Exceptions on these issues.  

2.	Statute of Limitations – Section 3314 of the Code 

The Complainant objects to Finding of Fact No. 30, which provides:

30.	In June 2018, CCSI indicated to Complainant it would not make any additional repairs at the service address. 

The Complainant argues that CCSI’s statement should have acted to toll the statute of limitations.  Exc. at 12.

In response, PAWC states that Finding of Fact No. 30 depicts that at some point, CCSI informed Ms. Marian that it would not make any further repairs.  PAWC describes CCSI’s work as a good faith attempt to address Ms. Marian’s concerns.  PAWC argues that CCSI’s efforts do not amount to a statute of limitations tolling agreement, and there is no evidence that any tolling agreement was executed.  R. Exc. at 7.

PAWC also states that the Complaint is barred by the three-year statute of limitations in Section 3314 of the Code, 66 Pa. C.S. § 3314, because the events that are the subject of the Complaint occurred in 2013.  PAWC notes that its mainline replacement project was completed in October 2012, and the project was considered closed in May 2013.  R. Exc. at 9 (citing Tr. at 133, 135; PAWC Exh. 1).  PAWC also notes that Ms. Marian’s Complaint was filed on July 8, 2019, and served on PAWC on July 17, 2019, more than six years after PAWC’s work was completed.  PAWC observes that even if the statute of limitations were interpreted as beginning to run when Ms. Marian first developed her belief that PAWC’s main project damaged her house, her claim would still be time barred.  R. Exc. at 9.
The Complainant is correct that the statute of limitations may be tolled by the doctrine of equitable estoppel.  See Ely v. Pennsylvania American Water Company (Ely), Docket No. C-20055616 (Order entered July 10, 2006); Mary Battle v. PECO Energy Company (Battle), Docket No. C-00003804 (Order entered July 16, 2001).  Nevertheless, we cannot reach such a conclusion based on the record before us.  The doctrine of equitable estoppel provides that a respondent may not invoke the statute of limitations if through fraud or concealment the respondent causes the complainant to relax her vigilance or deviate from her right of inquiry into the facts.  Ely at 2.  In order for estoppel to bar a statute of limitations defense, fraud must be proved by clear and convincing evidence.  Battle at 5.  The doctrine does not require fraud in the strictest sense, but rather, fraud in the broadest sense, which includes an unintentional deception.  Ely at 2; Battle at 5.  In Ely, we found that the public utility’s repeated verbal assurances to the complainant that the public utility would restore the complainant’s driveway after it was damaged by its contractor caused the complainant to “relax his vigilance.”  Ely at 2-3.  In Battle, we found that the doctrine of equitable estoppel acted to toll the statute of limitations when the public utility told the complainant that due to foreign wiring, the complainant’s bill would be transferred to the landlord’s name, but the public utility  failed to do so and the complainant had relied on the public utility’s representations.  Battle at 5.

Assuming that we agree with the ALJ’s lenient view that the Complainant could have filed a complaint up to March 31, 2017, we acknowledge that PAWC and CCSI conducted an investigation and made repairs at the service address in September 2016 in an attempt to respond to and address the Complainant’s concerns.  However, there is no clear and convincing evidence in the record that CCSI or PAWC made assurances that would have caused the Complainant to relax her vigilance in this case, or that they represented they would conduct further work at the service address, particularly with respect to the Complainant’s basement foundation wall or basement door.  In fact, the Complainant contacted a separate contractor, Gillece, to investigate the problem in August 2016.  Tr. at 35.  To the extent that the Complainant believed her concerns would be satisfied by CCSI in 2016 and that could be viewed as equitable estoppel, this would not change the ultimate result in this case that the Complainant has not satisfied her burden of proving that PAWC or its contractor, CCSI, committed any violations of the Code or the Commission’s Regulations and Orders.  The Complainant made general statements during the hearing and provided pictures and emails in support of her position that the downspouts at the service address had been blocked or paved over after Cress Street was repaved in front of the service address, resulting in water damage to the foundation of her residence.  Tr. at 19-20, 22.  PAWC presented evidence to rebut that of the Complainant, particularly exhibits and testimony showing that the water damage to the foundation resulted from water drainage from the roof through the Left Downspout and into the ground around the base of the foundation on the back edges of the service address.  Tr. at 214-219; PAWC Exh. 13.  Consistent with the above discussion, we will deny the Complainant’s Exceptions on this issue. 

3.	Whether PAWC Provided Adequate and Reasonable Service Under Section 1501 of the Code

At the end of her Exceptions, the Complainant lists various arguments under a heading that states that PAWC failed to provide reasonable and adequate customer service at the service address.  Under this argument heading, the Complainant states that PAWC’s counsel did not file Preliminary Objections on damages or the statute of limitations.  The Complainant also states that Mr. Costa’s testimony is irrelevant because when the main replacement occurred, Mr. Costa was a meter reader for PAWC and he was never at the service address.  The Complainant criticizes that no one from CCSI testified during the hearing.  The Complainant argues that Mr. Lubin withheld evidence from the Township and from the Complainant.  The Complainant avers that PAWC’s counsel approved a Right-to-Know Law request and a delay in the hearing and was aware that Mr. Lubin was withholding evidence and information that the Complainant requested.  Exc. at 14.  

In response to Ms. Marian’s arguments, PAWC avers that even if Ms. Marian’s Complaint was timely filed, there is no evidence to show that PAWC was responsible for the damage to the service address or acted unreasonably in connection with the water main replacement project.  R. Exc. at 10.  PAWC states that neither PAWC nor its witnesses withheld any information from Ms. Marian, and it was her obligation to call witnesses to prove her case.  With respect to the issues of damages and the statute of limitations, PAWC agrees that the Complainant is correct that the Company did not file preliminary objections on those issues.  Rather, PAWC indicates that it properly raised those issues in its New Matter and preserved the right to raise them at any time, because jurisdictional issues cannot be waived.  R. Exc. at 8.
[bookmark: _Hlk71032027]
	As previously discussed, even if we took the ALJ’s more lenient view and found that the Complaint was required to be filed by March 31, 2017, or that the statute of limitations was tolled under the circumstances, the Complainant still did not produce enough evidence to satisfy her burden of proof surrounding the events that occurred during CCSI’s repaving project or the manner in which PAWC responded to the Complainant’s concerns regarding the repaving project.  As the ALJ noted, the Complainant contacted PAWC in 2016, less than three years after the repaving occurred, to express her concerns that CCSI’s actions resulted in damage to the service address.  In response to the Complainant’s concerns, PAWC and CCSI went to the service address.  PAWC dug up the leader in the front yard in an attempt to find the cause of the problem, took photographs of both leaders, followed the Left Downspout to see where rain runoff was deposited, and viewed the damage to the foundation.  In September 2016, CCSI pulled up a section of sidewalk in order to investigate the service line, leader pipe, and connection.  Tr. at 139.  CCSI also installed a new leader pipe from the house to the street and made repairs to the walkway and stairs, including installing a new sidewalk.  Tr. at 20-25.  Based on the evidence, which has not been rebutted by the Complainant, we agree with the ALJ that the Complainant failed to prove that PAWC provided unreasonable or inadequate customer service in handling her concerns.  

	We also do not find merit in the Complainant’s additional arguments.  PAWC raised the issue of the Commission’s lack of jurisdiction to award monetary damages in its Answer to the Complaint, and it raised this issue as well as the statute of limitations issue during the hearing.  Tr. at 11.  As jurisdictional issues, the statute of limitations defense in Section 3314 and the Commission’s lack of jurisdiction over monetary damages may be raised at any time.  Application of Laurel Pipe Line Company, Docket No. A-2016-2575829 (Order entered July 12, 2018), at 23; Hasty v. Philadelphia Gas Works, Docket No. C-2014-2419203 (Final Order entered January 27, 2015).  Further, as we previously stated, the Complainant bore the burden of proof in this proceeding.  As such, PAWC was not required to call CCSI as a witness.  Regarding Mr. Costa’s testimony, we find it relevant as it is based on his review of the Company’s records, his knowledge of pipeline replacement and restoration during his fourteen years with the Company, and his role as PAWC’s Senior Superintendent of Operations.  

Moreover, based on the record, there is no indication that PAWC withheld information from the Complainant.  During the hearing, the ALJ did not admit into evidence most of the Complainant’s documents pertaining to her Right-to-Know Law requests to the Township.  Tr. at 71, 72.  There is one letter from the Township that is part of the record, and it simply indicates that the Township has received the Complainant’s Right-to-Know Law request and needs thirty days to consult with the Township Solicitor.  Complainant Exh. L.  There is nothing in the record to suggest that PAWC or its witnesses were involved in the Right-to-Know process or were otherwise withholding information.  

4.	Exceptions to Specific Findings of Fact in the Initial Decision 

The remainder of the Complainant’s Exceptions that we will address pertain to various Findings of Fact in the Initial Decision.  For the reasons set forth below, we will deny the Complainant’s Exceptions pertaining to these various Findings of Fact.  

a.	Findings of Fact Nos. 6, 7, 8, 9, 10, and 11

Based on similar reasons, the Complainant objects to the following Findings of Fact:  

6.	PAWC used a contractor, Casper, Colosimo and Sons, Inc. (CCSI), to remove the road surface, replace the main pipeline and repave the road surface after the new water main pipeline was installed.  

7.	Before performing the main pipeline replacement project, PAWC’s contractor submitted the appropriate permit to Scott Township requesting to dig up Cress Street in order to replace the main pipeline and then to repave Cress Street using the original elevation of pavement on the street.  

8. 	In addition to the requirements of the local municipality, PAWC requires its contractors to overlay the exact amount of pavement as is milled (i.e., removed) originally so the road surface has the same height, or elevation, as existed prior to the start of the main pipeline replacement project. 

9. 	Scott Township determined the specifications of the road surface on Cress Street, including elevation, when it granted PAWC’s permit, but it is the responsibility of the contractor, CCSI, to make sure the elevation is brought up to the original elevation level. 

11. 	After the repaving of Cress Street was complete, the new asphalt had the same elevation at the centerline and at the curb as the other side of Cress Street, which had not been milled and repaved. 

The Complainant avers that neither PAWC nor CCSI can verify that the work was completed correctly on May 22, 2013, or whether the street elevation was raised when the road was repaved.  The Complainant states that CCSI did not testify during the hearing and that PAWC is responsible for the actions of its contractor.  The Complainant believes that the record demonstrates that the street elevation was raised because it was not properly milled.  The Complainant submits that the Township’s witness, Mr. Lubin, testified that the Township used the “eyeball” test to examine the street elevation and that this is not a proper method.  The Complainant argues that Tom Kelly, the Director of the Township, has proof that the street elevation rose when PAWC replaced the water main pipeline.  Exc. at 9, 10. 

The Complainant also disagrees with Finding of Fact No. 10, which provides the following:  

10. 	The main pipeline replacement project on Cress Street called for CCSI to mill 1.5 inches of road surface on one-half of Cress Street, replace the pipeline and then overlay a new asphalt surface totaling 1.5 inches to fill in the road surface up to the pre-existing elevation. 

The Complainant avers that PAWC contacted CCSI after receiving her complaint and asked CCSI to send an engineer to Cress Street to determine if the road work was correctly completed.  The Complainant states that the engineer determined that the road was not properly milled and that the leaders on Cress Street were blocked as a result.  According to the Complainant, the engineer also determined that the Complainant’s wall and door should be replaced due to a blockage in a leader on the Complainant’s property.  Exc. at 9-10.  
In response, PAWC avers that Finding of Fact No. 6 states a well-established fact regarding the contractor that repaved the road in front of Ms. Marian’s residence in 2013.  PAWC argues that the Complainant makes unsubstantiated contentions that are not in the record, should not be considered, and would not change anything about the ALJ’s decision even if they were true.  PAWC concludes that Ms. Marian failed to satisfy her burden of proof.  Additionally, PAWC states that Finding of Fact No. 7 is a direct representation of Mr. Costa’s testimony, and PAWC provided extensive evidence that demonstrates that the roadway surface was never raised. 

In reply to the Complainant’s objections to Finding of Fact Nos. 8 through 10,  PAWC states that these Findings of Fact are based on Mr. Costa’s testimony and explain that PAWC requires its paving contractors to ensure the roadway is the same elevation before and after a road project and for the Township to monitor the elevation.  PAWC asserts that the Complainant re-states her disproven belief that the roadway elevation was raised and makes assertions about a Tom Kelly, who did not testify, and an unnamed engineer, who also did not testify.  R. Exc. at 5. 

Further, PAWC avers that Finding of Fact No. 11 is a clear and unequivocal finding based on testimony and visual evidence that the roadway in front of Ms. Marian’s residence was the same elevation before and after the paving project in 2013.  PAWC states that the Complainant did not point to any evidence in the record to contradict this finding, and there is, accordingly, no basis to reverse this finding.  R. Exc. at 6.

The Findings of Fact to which the Complainant objects accurately depict Mr. Costa’s testimony and PAWC’s Exhibits 1 and 4, and the Complainant has not provided evidence to rebut this testimony.  We cannot consider the Complainant’s testimony about statements made by a CCSI engineer (see Tr. at 22-23; Complainant Exh. M) and Tom Kelly.  The Complainant’s statements concerning a CCSI engineer who did not testify at the hearing are hearsay that was properly objected to and are not corroborated by other evidence in the record.[footnoteRef:5]  The Complainant’s averments in her Exceptions regarding Tom Kelly are not contained in the record in this proceeding.   [5:  	Whether simple hearsay may support a finding of an agency depends on whether the evidence meets the criteria of the Walker/Chapman rule.  The Walker/Chapman rule provides that simple hearsay evidence may support an agency’s finding of fact so long as the hearsay is admitted into the record without objection and is corroborated by competent evidence in the record.  See Walker v. Unemployment Compensation Board of Review, 367 A. 2d 366, 370 (Pa. Cmwlth. 1976) (Walker) (citations omitted); see also Chapman v. Unemployment Compensation Board of Review, 20 A. 3d 603, fn. 8 (Pa. Cmwlth. 2011) (Chapman).] 


b.	Finding of Fact No. 13

The Complainant excepts to Finding of Fact No. 13, which provides the following: 
 
13.	Scott Township was responsible to inspect the paving project after completion to ensure it met the township’s requirements and the township would have communicated with the contractor, not PAWC, if any specifications were not met. 

The Complainant argues that PAWC contacted CCSI after receiving her complaint and did not contact Scott Township.  The Complainant also contends that Scott Township claimed that PAWC was negligent in conducting its project. 

In its Replies to Exceptions, PAWC explains that Finding of Fact No. 13 describes how the Township was responsible for inspecting the paving to ensure it satisfied the Township’s requirements, and the Complainant does not cite any evidence to dispute this fact.  PAWC states that Mr. Lubin was a Township official during the project and had first-hand recollection of the project.  PAWC submits that its witness explained that the Company contacted CCSI  to attempt to address Ms. Marian’s concerns, and this does not change the correct conclusion that the Township is responsible for inspecting paving projects.  PAWC argues that the Complainant’s assertion that the Township claimed that PAWC was negligent is unsupported by any evidence in the record.  R. Exc. at 6.

Finding of Fact No. 13 reflects the testimony of Mr. Costa and Mr. Lubin that the Township is responsible for reviewing paving projects and determining if the Township specifications are satisfied and that the Township communicates with the contractor regarding the project.  Tr. at 154-160, 193-194.  The Complainant did not present any evidence to rebut this testimony.  During the hearing, the Complainant stated that someone from the Township told her PAWC was responsible and “at fault” for the paving project.  Tr. at 20, 22.  This statement is also hearsay that was properly objected to and is uncorroborated by other testimony in the record.  

c.	Finding of Fact No. 22

The Complainant objects to Finding of Fact No. 22, which states as follows:  

22. 	Mr. Lubin observed the Right Downspout extended towards Cress Street through terracotta pipe which was close to but not actually connected into a plastic pipe. Water flowing through the terracotta pipe from the house would not have flowed into the plastic pipe towards Cress Street. 

The Complainant avers that there is no evidence in the record to support Mr. Lubin’s observation.  The Complainant attached a picture she claims shows that the pipe and terracotta pipe were connected.  The Complainant also avers that CCSI’s engineer confirmed by digging up the sidewalk that the terracotta and plastic pipe were connected but were blocked by the raised street elevation.  Exc. at 10. 

		In response, PAWC asserts that this Finding of Fact is supported by Mr. Lubin’s credible testimony based on his in-person inspection of Ms. Marian’s property and the photographs in the record.  R. Exc. at 6.  PAWC contends that Ms. Marian references a new photograph attached to her Exceptions that is not part of the record and, accordingly, cannot be relied on.  Id. at 6-7. 

Finding of Fact No. 22 is based on Mr. Lubin’s first-hand inspection and observations of the service address and PAWC’s photographic exhibits.  Tr. at 190, 201‑203; PAWC Exhs. 2, 11.  The particular photograph that Ms. Marian attached to her Exceptions is not part of the record and cannot be considered for that reason.  It is axiomatic that this Commission must base its decisions on the evidence of record, and we are prohibited from looking beyond the record for evidence not previously supplied to support a desired finding of fact and/or conclusion of law.  Investigation Instituted into Whether the Commission Should Order a Capable Public Utility to Acquire Clean Treatment Sewage Company Pursuant to 66 Pa. C.S. § 529, Docket No. I-2009-2109324 (Order entered May 25, 2012), at 44.  We also cannot consider the Complainant’s averments regarding statements that a CSSI engineer made that the terracotta and plastic pipe were connected but were blocked by the raised street elevation (see Tr. at 20, 22; Complainant Exh. M) because these statements are uncorroborated hearsay to which PAWC’s counsel properly objected.  

d.	Finding of Fact No. 23

The Complainant disagrees with Finding of Fact No. 23, which states the following:  

23. 	PAWC has not received any complaints or concerns from Scott Township or any other local authority about the paving completed by CCSI on Cress Street. 

According to the Complainant, the other residents of the homes on Cress Street where the water pipeline was replaced “were forced to cut the curb, re-route, or add a rain barrel” to keep water away from their homes.  The Complainant avers that the other residents shared their problems concerning leader blockage with Mr. Lubin.  Exc. at 12.  

		In its Replies to Exceptions, PAWC avers that Finding of Fact No. 23 represents Mr. Costa’s credible and accurate testimony that PAWC did not receive any other complaints or concerns from the Township or any other local authority about the paving its contractor did on Cress Street.  R. Exc. at 7. 

		This Finding of Fact pertains to whether PAWC received complaints from the Township or other local authorities regarding the paving project on Cress Street.  Mr. Costa provided credible testimony on this issue that has not been refuted by other record evidence.  Tr. at 138, 139.  

e.	Finding of Fact No. 29

The Complainant takes issue with Finding of Fact No. 29, which states:

29. 	CCSI installed a new leader pipe from the house to the street, made repairs to the walkway and stairs including installing a new sidewalk. CSSI was unable to install a new door at the service address due to the shifting foundation. 

The Complainant states that under PAWC’s direction, CCSI sent three workers to replace the Complainant’s door, and the new steel door CCSI brought to the service address remains in the Complainant’s basement.  The Complainant also states that CCSI’s workers did not replace the door because they did not know how to fix the problem.  The Complainant contends that CCSI admitted that the damage to the foundation wall of the service address resulted from blockage of the rain leaders.  Exc. at 12. 
	In reply, PAWC states that Finding of Fact No. 29 describes the remediation work that CCSI voluntarily did to attempt to satisfy Ms. Marian’s concerns.  PAWC asserts that Ms. Marian’s argument that CCSI admitted to damaging the foundation is false and directly contradicted by the record evidence.  PAWC argues that the evidence demonstrates that Ms. Marian’s position that the paving in front of her residence damaged the rear of her foundation is physically impossible.  R. Exc. at 7. 

Finding of Fact No. 29 is a description of the remediation work CCSI conducted to try to satisfy the Complainant’s concerns.  This Finding of Fact is a representation of the Complainant’s testimony regarding her first-hand observations of the work CCSI conducted at her residence.  See Tr. at 20-25.  We cannot consider the Complainant’s statements concerning any alleged admissions on the part of CCSI, as this constitutes properly objected to hearsay, and it has not been corroborated by any other evidence in the record.  

f.	Finding of Fact No. 34

The Complainant disagrees with Finding of Fact No. 34, which states the following:  

34.	After receiving the formal complaint in 2019, PAWC sent some employees to visit the service address on 2 or 3 occasions to review the work of CCSI but did not measure the elevation of Cress Street after the repaving project was completed. 

The Complainant asserts that the Company’s failure to measure the elevation of Cress Street violates Section 65.4 of the Commission’s Regulations, 52 Pa. Code § 65.4.  Exc. at 13.  

In reply, PAWC indicates that Finding of Fact No. 34 summarizes PAWC’s visits to the Marian property to investigate the Complainant’s concerns when they were first submitted to PAWC in 2019, six years after the paving project, and notes that no roadway measurements were taken.  According to PAWC, Ms. Marian incorrectly alleges that this violates some aspect of the Code’s requirements to keep records of a public utility’s distribution system.  PAWC asserts that since the roadway surface is not part of PAWC’s distribution system, this provision does not apply.  R. Exc. at 8.

Finding of Fact No. 34 is an accurate depiction of the record and PAWC’s visits to the service address in response to the Complainant’s concerns.  Tr. at 162-166, 183.  Section 65.4 of the Commission’s Regulations, 52 Pa. Code § 65.4, does not apply to the circumstances in this case.  Section 65.4 pertains to a public utility’s duty to maintain complete maps, plans, or records of its entire distribution system.  This section does not require PAWC to maintain information on a Township road which is not part of PAWC’s distribution system.  

g.	Finding of Fact No. 36

The Complainant excepts to Finding of Fact No. 36, which provides:

36.	Currently, the foundation wall at the service address is bowed and the exterior door will not stay in place which allows cold air to seep into the structure. 

In her Exception, the Complainant refers to hydrostatic pressure as causing damage to foundations.  

In its Replies to Exceptions, PAWC contends that the Complainant does not provide any reason for determining that hydrostatic pressure caused damage to her house, or that any action of PAWC or anyone else caused hydrostatic pressure to such an extent that foundation walls bowed.  R. Exc. at 8.  

Finding of Fact No. 36 is based on the Complainant’s own testimony.  Tr. at 39.  There is no substantial evidence in the record to indicate that hydrostatic pressure was the cause of the damage to the foundation at the service address.  

Conclusion

Based on our review of the Exceptions and Replies, the Initial Decision, the record, and the applicable law, we shall deny the Complainant’s Exceptions and adopt the Initial Decision; THEREFORE,

IT IS ORDERED:

1. That the Exceptions filed by Kelly Marian on May 22, 2020, are denied.  

2.	That the Initial Decision of Administrative Law Judge Katrina L. Dunderdale served on April 28, 2020, is adopted.  

		3.	That the Complainant of Kelly Marian versus Pennsylvania-American Water Company, at Docket No. C-2019-3011595, is dismissed.

4.	That the proceeding at this docket be marked closed.

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  May 20, 2021

ORDER ENTERED:  May 20, 2021
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