BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



G.A. Homes, Inc.					:
							:
	v.						:		C-2021-3023766
							:
Aqua Pennsylvania Wastewater, Inc.			:
Aqua Pennsylvania, Inc.				:
Aqua America, Inc.					:



ORDER 
GRANTING CONTINUANCE


On January 19, 2021, G.A. Homes, Inc. (G.A. Homes) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Aqua Pennsylvania Wastewater, Inc. (Aqua Wastewater) and Aqua America, Inc. (Aqua America), docket number C-2021-3023766.  In its formal complaint, G.A. Homes averred eleven applications for water and wastewater service were improperly denied.  On February 10, 2021, Aqua Wastewater filed an answer and new matter to G.A. Homes’s complaint, denying that G.A. Homes’s applications for service were improperly refused, and alleging that the applications were denied pursuant to a DEP-issued moratorium regarding sewer service connections.  Also on February 10, 2021, Aqua Wastewater filed preliminary objections in response to G.A. Homes’s complaint, averring the Commission does not have authority to determine whether the applications for service connections are permitted under DEP regulations.  

On March 1, 2021, G.A. Homes filed an amended formal complaint with the Commission against Aqua Wastewater and Aqua America, reiterating many of the same reasons for the complaint that were included in G.A. Homes’s original complaint.  However, G.A. Homes’s amended formal complaint averred it submitted 17 applications for water and sewer connections to Aqua on November 2, 2020, six of which were approved prior to the DEP-issued moratorium on December 11, 2020.  On March 23, 2021, Aqua Wastewater filed an answer and new matter to G.A. Homes’s amended complaint.  The answer and new matter reiterated many of the same responses provided in the answer and new matter filed on February 10, 2021.  However, in response to G.A. Homes’s claim that it filed 17 applications, Aqua Wastewater maintains Complainant submitted 16 applications on November 1, 2020, and six properties were connected, one application is pending, and nine applications do not meet DEP exceptions to allow connections during a DEP-issued moratorium regarding sewer service connections.  Also on March 23, 2021, Aqua Wastewater filed preliminary objections in response to G.A. Homes’s amended complaint.    Its preliminary objections were nearly identical to the preliminary objections filed on February 10, 2021. However, Aqua Wastewater’s preliminary objections also note that G.A. Homes’s amended complaint does not address the Commission’s averred lack of jurisdiction as raised by Aqua Wastewater’s answer and new matter as well as its preliminary objections filed on February 10, 2021.

On April 30, 2021, I issued an order granting, in part, and denying, in part, Aqua Wastewater’s preliminary objections, joining Aqua Pennsylvania, Inc. (Aqua Pennsylvania) as an indispensable party, and directing Aqua Pennsylvania to answer G.A. Homes’s amended formal complaint.  Aqua Wastewater’s preliminary objections were granted in part because, even when accepting as true all well pleaded material facts, as well as every reasonable inference from those facts, and viewing the complaint in the light most favorable to G.A. Homes, it is clear that the Commission lacks jurisdiction to order Aqua Wastewater to provide service pursuant to any exceptions within DEP regulations.  However, the complaint filed by G.A. Homes was not dismissed in its entirety because, when accepting as true all well pleaded material facts in the amended complaint, as well as every reasonable inference from those facts, and viewing the amended complaint in this case in the light most favorable to G.A. Homes, it is not clear that G.A. Homes is not entitled to any relief from the Commission.  Further, Aqua Pennsylvaina, Inc. was joined as an indispensable party and directed to answer G.A. Homes’s amended formal complaint because it was unclear whether G.A. Homes’s complaint regarding water service, as opposed to wastewater service, was properly answered.

On May 3, 2021, the Commission issued an initial telephonic hearing notice setting a formal call-in telephonic hearing for this matter for Monday, June 21, 2021 at 10:00 a.m. and assigning me as the presiding officer.  

On May 20, 2021, Aqua Pennsylvania filed an answer and new matter to G.A. Homes’s amended complaint.  Aqua Pennsylvania denied G.A. Homes’s applications for water connections were improperly denied.  Aqua Pennsylvania averred the applications for water and sewer connections are intertwined and that the water connection is dependent on the sewer connection, which is subject to a DEP moratorium.  On May 21, 2021, Aqua Wastewater and Aqua Pennsylvania (collectively, Aqua) filed a motion for continuance of the June 21, 2021 telephonic hearing due to the unavailability of a potential witness.

The motion for continuance stated its request is unopposed.  The purpose of this order is to grant the continuance of the June 21, 2021 hearing and provide further instructions regarding this matter. 

Section 5.483 of the Commission’s regulations provides presiding officers with the authority to regulate the course of proceedings.  52 Pa.Code § 5.483(a).  Presiding officers are required to conduct fair and impartial hearings and maintain order.  52 Pa.Code § 5.485(a).  Furthermore, the Commission’s regulations are to be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding and the presiding officer may, at any stage, disregard an error or defect of procedure which does not affect the substantive rights of parties.  52 Pa.Code § 1.2(a).  Except as otherwise provided by statute, requests for continuance of hearings or for extension of time in which to perform an act required or allowed to be done at or within a specified time by this title or by order of the Commission or presiding officer, shall be by motion in writing, timely filed with the Commission, stating the facts on which the application rests.  52 Pa.Code § 1.15(b).  Only for good cause shown will requests for continuance be considered.  Id.

In this case, there is good cause for a continuance to be granted.  Aqua states that a potential witness is unavailable for the scheduled hearing date.  The availability of a potential witness is critical to Aqua’s ability to present its case and defend itself against G.A. Homes’s complaint.  Additionally, Aqua did timely request a continuance, and G.A. Homes does not oppose Aqua’s request.  Therefore, good cause exists for a continuance of the hearing to ensure Aqua’s witnesses are available for the hearing.  

In the interim, the parties are encouraged to pursue settlement discussions.  The Commission strongly encourages settlement and, to the extent that a settlement can be obtained to resolve the complaint, no hearing will be required.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the motion for continuance filed on May 21, 2021 by Aqua Pennsylvania Wastewater, Inc. and Aqua Pennsylvania, Inc. is hereby granted.

2. That the hearing scheduled for June 21, 2021 is cancelled and shall be rescheduled for Wednesday, August 18, 2021, beginning at 10:00 a.m.

3. That the parties are encouraged to pursue settlement discussions.


Date:	 May 27, 2021 				/s/		
				John M. Coogan
			Administrative Law Judge
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