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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Application of Pennsylvania-American Water 		:	A 2020 3021460
Company – Wastewater Division (PAWC-WD), 		:	
under Sections 1102 and 1329 of the Pennsylvania 		:
Public Utility Code, 66 Pa C.S. §§ 1102(a) and 		:
1329 (relating to enumeration of acts requiring 		:
certificate and valuation of acquired water and 		:	
wastewater systems), for approval of: (1) the transfer,	:
 by sale, of substantially all of the wastewater 		:
system assets, properties and rights of Upper 		:
Pottsgrove Township related to its wastewater 		:
collection and conveyance system; (2) the right 		:	
of PAWC-WD to begin to offer or furnish wastewater	:
 service to the public in Upper Providence 			:
Township, Montgomery County, and a portion of 		:
Douglass Township, Berks County, Pennsylvania; 		:
and (3) the use for ratemaking purposes of the lesser		:
 fair market value or the negotiated purchase price of 	:
the Upper Pottsgrove Township assets related to its 		:
wastewater collection and treatment system. 			:



INTERIM ORDER
GRANTING IN PART AND DENYING IN PART
PRELIMINARY OBJECTIONS OF PENNSYLVANIA-AMERICAN WATER COMPANY AND UPPER POTTSGROVE TOWNSHIP TO THE JOINT PROTEST OF POTTSTOWN BOROUGH AUTHORITY AND THE BOROUGH OF POTTSTOWN 
		
Background

On April 14, 2021, the Commission accepted the filing of an Application of Pennsylvania-American Water Company – Wastewater Division (PAWC-WD), under Sections 1102 and 1329 of the Pennsylvania Public Utility Code, 66 Pa C.S. §§ 1102(a) and 1329 (relating to enumeration of acts requiring certificate and valuation of acquired water and wastewater systems), for approval of: (1) the transfer, by sale, of substantially all of the wastewater system assets, properties and rights of Upper Pottsgrove Township related to its wastewater collection and conveyance system; (2) the right of PAWC-WD to begin to offer or furnish wastewater service to the public in Upper Providence Township, Montgomery County, and a portion of Douglass Township, Berks County, Pennsylvania; and (3) the use for ratemaking purposes of the lesser fair market value or the negotiated purchase price of the Upper Pottsgrove Township assets related to its wastewater collection and treatment system.  The Application was filed at Docket Number:  A‑2020‑3021460.

On April 14, 2021, a Secretarial Letter was issued requiring the publishing of Notice in the Pennsylvania Bulletin on May 1, 2021 and setting a deadline to file Protests by May 17, 2021.

On April 15, 2021, the Commission issued a Telephonic Prehearing Conference Notice scheduling a prehearing conference for 10:00 a.m. on May 19, 2021.

On April 15, 2021, a Prehearing Conference Order was issued scheduling a Prehearing Conference for May 19, 2021 at 10 a.m.

On April 26, 2021, a Petition to Intervene was filed by Upper Pottsgrove Township.  No objections were filed to this Petition to Intervene.

On May 14, 2021, Shadeland Development Corporation filed a Petition to Intervene in the proceeding.  Joint Preliminary Objections were filed by Pennsylvania – American Water Company (PAWC or Company) and Upper Pottsgrove Township (UP or Township) on May 18, 2021.
On May 14, 2021, Pottstown Borough Authority (Authority) and the Borough of Pottstown (Borough) filed Protests in the proceeding.  Joint Preliminary Objections were filed by Pennsylvania – American Water Company and Upper Pottsgrove Township on May 18, 2021.

	A prehearing conference was held on May 19,  2021 as scheduled.  PAWC, the Township, and the Authority and Borough, I & E, OCA, OSBA, and Shadeland Development Corporation were represented by counsel.      

With regard to the Petition to Intervene filed on May 14, 2021, by Shadeland Development Corporation (Shadeland or Shadeland Development) and the Protests filed by the Authority and the Borough,  the Borough,  Authority and Shadeland were advised  that they were permitted to file responsive pleadings to the Preliminary Objections filed by PAWC and the Township by the close of business on Friday, May 21, 2021.  PAWC and the Township were permitted to file a response not later than Monday, May 24, 2021 at noon.  A Prehearing Order was entered on May 20, 2021 confirming these deadlines.

Pottstown Borough Authority and Borough of Pottstown Joint Protests

On May 14, 2021, the Authority and the Borough (collectively Joint Protestants) filed Protests in the proceeding.  The Authority and Borough averred that the existing wastewater system subject to PAWC-WD’s Application flows to an interceptor for treatment at the Authority’s sewage treatment plant (STP) in which Upper Pottsgrove Township has purchased 670,100 gpd of bulk wastewater treatment capacity pursuant to a Sewage Treatment Service Agreement dated September 13, 2004, between Upper Pottsgrove Township, the Authority and the Borough (STSA).[footnoteRef:1]  The Joint Protestants aver that the Application proposes that Upper Pottsgrove will assign the STSA to PAWC-WD upon closing and that Section 10.10 of the STSA prohibits the assignment of the STSA to PAWC-WB without the consent of the Authority and the Borough, thus leaving PAWC-WB without an agreement to treat its collected wastewater absent the consent of the Authority and the Borough.[footnoteRef:2]   [1:  	Borough/Authority Protest ¶ 4.
]  [2:  	Borough/Authority Protest ¶ 5-6.
] 


The Joint Protestants aver that the Authority undertook a project for sewer conveyance upgrades within the Borough in 2013 to replace existing pipe and install new siphon boxes and pipe (Project), which was necessary to increase the conveyancing capacity of the Upper Pottsgrove wastewater system to the STP for a residential development located within Upper Pottsgrove known as Coddington View and to meet other future customer demands for wastewater treatment services within the Township.[footnoteRef:3]  The Joint Protestants further allege that the Township, Authority and the Borough entered into a Settlement Agreement & Release dated July 2, 2013 (Settlement Agreement), in which the Township agreed to make a $259,000.00 payment to the Authority, which would be ultimately expended for the Project.  The Borough and Authority aver that  the Settlement Agreement provides that the Authority “shall not be required to contribute any additional funds to and/or for the Project”; that the Authority would be entitled to reimbursement, as permitted by the Authority’s Act, for any funds expended by the Authority to construct the Project for which the parties contemplate the execution of a mutually acceptable reimbursement agreement,” and that, as a result of cost overruns, the Authority was caused to advance $473,539.00 in additional Authority funds on the Project beyond the funds contributed for the Project by Upper Pottsgrove and by the developer. [footnoteRef:4] [3:  	Borough/Authority Protest ¶ 7-8.
]  [4:  	Borough/Authority Protest ¶ 9-11, 13.
] 


	The Joint Protestants aver that, consistent with the Settlement Agreement, on February 17, 2015, the Township adopted Resolution No. 656 amending its sewer tapping fees by imposing a tapping fee reimbursement part/component of $292.98 per EDU on future connections to its sewer system in order to reimburse the Authority and the developer for their respective contributions to the Project.[footnoteRef:5]   [5:  	Borough/Authority Protest ¶ 14.
] 


	The Joint Protestants aver that the Township based the reimbursement part/component of its tapping fee on a total Project cost of $1,073,537.00, and contributions of $259,000.00 from the Township, $345,000.00 from the developer, and $473,539.00 from the Authority. [footnoteRef:6]  [6:  	Borough/Authority Protest ¶ 15.] 


	The Authority and Borough further aver that they billed the Township $473,407.00 for the Siphon Project in 2015, and on or about September 22, 2017, the Borough received $3,222.78 to apply to the Siphon Project balance, leaving a present principal balance of $470,184.22.  On or about November 20, 2020, the Township tendered to the Borough by check the amount of $25,350.05 towards the balance along with a letter from the Township solicitor stating its position that once the system is sold to PAWC the payments would cease; however, the Borough has not yet cashed the check since, after inquiry, the Township would not agree that such action would be without prejudice to Protestants’ position that the sale would not relieve the Township of its obligation.[footnoteRef:7]   [7:  	Borough/Authority Protest ¶ 16.
] 


	The Joint Protestants aver that on April 20, 2020, the Township enacted Ordinance No. 508 which authorizes and approves the execution, delivery and performance of the Asset Purchase Agreement with PAWC and the assignment of the STSA to PAWC, among other actions. [footnoteRef:8]  The Joint Protestants further aver, following the enactment of Ordinance No. 508, the Township advised the Joint Protestants that after the closing of the sale of its wastewater system assets to PAWC, the Township will no longer honor its obligation to reimburse the additional Authority funds advanced on the Project since it will no longer have the legal authority to charge any sewer tapping fees.[footnoteRef:9]  Joint Protestants allege this obligation established by the Settlement Agreement cannot be unilaterally obliterated by the Township adopting Ordinance No. 508 approving the sale of the sewer system, and then implementing the Ordinance by proceeding to closing, as to do so would breach the Settlement Agreement, and would also violate Article I, § 10 of the United States Constitution and Article I, § 17 of the Pennsylvania Constitution by impairing its contractual obligations with the Protestants.[footnoteRef:10]   [8:  	Borough/Authority Protest ¶ 17.
]  [9:  	Borough/Authority Protest ¶ 18.
]  [10:  	Borough/Authority Protest ¶ 19.] 


		The Joint Protestants aver that only as a direct result of the Project, and the consent of the Authority and the Borough to the assignment of the STSA to PAWC, can PAWC demonstrate its ability to provide adequate wastewater collection, treatment or disposal capacity to meet present and future customer demands. [footnoteRef:11]  The Joint Protestants further aver the present and future ratepayers of the Upper Pottsgrove wastewater system should assume the unreimbursed Authority costs of the Project, and the ratepayers of the Borough and the Authority should not be left to assume the unreimbursed Authority costs of the Project. [footnoteRef:12]  [11:  	Borough/Authority Protest ¶ 20.
]  [12:  	Borough/Authority Protest ¶ 21-22.
] 


	Protestants argue that they have an interest in the Application in order to assure that their ratepayers do not assume the unreimbursed Authority costs of the Project, and instead that the present and future ratepayers of the Upper Pottsgrove wastewater system assume the unreimbursed Authority costs of the Project.  [footnoteRef:13] [13:  	Borough/Authority Protest ¶ 23.] 


  		The Borough and Authority Protestants requested that the Commission accept their Protest for filing, permit Pottstown Borough Authority and the Borough of Pottstown to become parties to this proceeding, and condition any approval of the Application on the full reimbursement of the $470,184.22 in Authority costs advanced towards the Siphon Project, plus interest and costs.

Preliminary Objections

On May 18, 2021, PAWC and the Township filed Joint Preliminary Objections to the Protest of the Authority and Borough.  PAWC and the Township requested dismissal of the Protests averring the Commission lacks jurisdiction to interpret or enforce the Settlement Agreement and Release dated July 2, 2013 (Settlement Agreement) between the Authority, Borough and Township.  Second, assuming for purposes of the preliminary objections that PAWC’s acquisition of the wastewater collection and conveyance system of the Township (Acquisition) is not in the public interest without assignment of the Sewage Treatment Service Agreement between Township, Borough and Authority dated as of September 13, 2004 (STSA) to PAWC, the Protest’s argument is legally insufficient because the Asset Purchase Agreement By and Among the Township, as Seller, and PAWC, as Buyer, dated as of April 28, 2020 (APA) already clearly states that such assignment is a condition precedent of closing of the Acquisition (Closing). 

PAWC and the Township assert that the issues raised by the Authority and Borough is already addressed by the structure of the Acquisition and APA for which PAWC seeks Commission approval.  PAWC and the Township assert that any monetary dispute is properly resolved before the Court of Common Pleas of Montgomery County, Pennsylvania.

	PAWC and the Township note that the Township’s wastewater system transports the wastewater for treatment to the Authority’s wastewater treatment plant.  The Application also requests that the Commission issue a Certificate of Filing or otherwise approve, pursuant to 66 Pa.C.S. § 507, the APA, and the STSA.  PAWC and the Township aver that the STSA must be assigned to and assumed by PAWC in order for the acquisition to close. Application ¶¶ 3, 18 and 45; Application Appendix A-24-a § 12.01(a) (Consents and Approvals).

	PAWC and the Township aver that the Borough and Authority allegations that the Township owes them money pursuant to the Settlement Agreement, which is a purely contractual claim, and which is contested by the Township.  The Authority and Borough request that the Commission “condition any approval of the Application on the full reimbursement of the $470,184.22 in Authority costs advanced towards the Siphon Project, plus interest and costs.”  PAWC and the Township argue that the Borough and Authority are using their Protest in an attempt to pressure the Township into making the disputed payments in order for the STSA to be assigned and for Closing to be allowed to occur. 

In a footnote to their Preliminary objections, PAWC and the Township note that the Township filed a Complaint in Equity for Final Injunction against the Authority and Borough, on May 18, 2021, in the Court of Common Pleas for Montgomery County (Civil Complaint).  The Civil Complaint asks the Court to order the Authority and Borough to consent to the assignment and assumption of the STSA prior to Closing.  PAWC and the Township aver that the contractual dispute between the Township, Authority and Borough is a matter for the Court of Common Pleas for Montgomery County, Pennsylvania and that the Commission should not get involved, arguing the Commission lacks jurisdiction over contractual matters and Commission involvement could potentially result in inconsistent determinations”. [footnoteRef:14]  [14:  	PAWC/Township Preliminary Objections, Footnote 1, p. 3. 
] 


	PAWC and the Township assert the Joint Protestant’s averments concerning the Settlement Agreement ask this Commission to interpret or enforce that contract, rather than the provisions of the Pennsylvania Public Utility Code (Code), 66 Pa.C.S. § 101 et seq., a Commission regulation or order, or a utility tariff, and that the Settlement Agreement is a contract entirely between and among municipal corporations as that term is defined in the Code.  66 Pa.C.S. § 102; that  PAWC is not a party to it and the Settlement Agreement will not be assigned to PAWC as part of the transaction contemplated by the Application; and that the Commission lacks jurisdiction to regulate municipal corporations or to enforce their contracts, and argue, to the extent the Protest concerns the Settlement Agreement, the Commission lacks jurisdiction to adjudicate the claims raised in the Protest.  

PAWC and the Township also assert that the claim that the acquisition would not be in the public interest if the STSA is not assigned to PAWC is legally insufficient because the closing is conditioned on the assignment of the STSA to PAWC.

		According to PAWC and the Township, the Application, ¶¶ 3 and 45, asks the Commission to approve the APA as submitted, which states that assignment of the STSA is a condition precedent to Closing. See APA § 12.01.  They further note that PAWC has not requested that the Commission modify the STSA or otherwise approve the Acquisition without assignment of the STSA, and that, if necessary, the Commission’s approval of the Application could explicitly acknowledge this condition or the Commission could condition its approval on the assignment of the STSA prior to Closing.
	
On May 21, 2021, the Authority and Borough filed a Response to the Answer to the Joint Preliminary Objections of Pennsylvania-American Water Company and Upper Pottsgrove Township.  In the Response, the Borough and Authority do not dispute  that the Sewage Treatment Service Agreement dated September 13, 2004 between the Township and the Protestants must be assigned to and assumed by Pennsylvania-American Water Company in order for the acquisition of Upper Pottsgrove’s sewer system to close. 
[bookmark: _Hlk72402548]
Protestants aver that although the dispute between Protestants and the Township involves a contractual claim, the likely failure of Upper Pottsgrove to ever obtain the necessary consent to assign the STSA to PAWC in order to complete the transaction ought to be allowed to be brought before the Commission.  Protestants further aver that the Protest is necessary to inform the Commission of the Township's failure to satisfy its obligations under the July 2, 2013 Settlement Agreement to reimburse the costs of the Siphon Project, and that such failure is a good faith basis for the Protestants to withhold consent to the assignment of the STSA to PAWC.

Protestants also assert that they filed a Protest to inform the Commission that the transaction cannot close until Upper Pottsgrove fulfills its obligations under the Settlement Agreement and to further urge the Commission to condition any approval on full and complete satisfaction of Upper Pottsgrove’s outstanding obligations. Moreover, Protestants aver that the Township’s failure to make the payments as required by the Settlement Agreement has a direct and substantially detrimental effect on residents and ratepayers of the Protestants in that residents and ratepayers will bear the costs of the Siphon Project when they do not benefit from the Siphon Project. Absent the Protest, the Protestants argue that they will lose their rights to raise this concern to the Commission, and the Commission will be unable to weigh such detrimental effects in rendering its decision as to whether the Application is in the public interest. 

Protestants explain that they are asserting that Protestants have a good faith basis for withholding their consent to any assignment of the STSA to PAWC given the Township’s alleged anticipated breach of the Settlement Agreement. 
[bookmark: _Hlk72405680]

Protestants further aver that the transaction cannot close, and PAWC cannot serve its potential customers, without the assignment of the STSA to PAWC. Accordingly, PAWC cannot demonstrate to the Commission that it has the ability to provide adequate wastewater collection, treatment or disposal capacity to meet present and future customer demands. Protestants argue that the Commission should be aware that Protestants will not agree to an assignment of the STSA unless and until Upper Pottsgrove satisfies its obligations under the Settlement Agreement.  Protestants request that the Commission expressly condition any approval of the transaction on a completed assignment of the STSA prior to closing, and further request that Protestants be permitted to participate as parties to this proceeding.

Protestants further assert that they seek to participate as parties in these proceedings to protect the interests of Borough residents and Authority ratepayers and that the Commission should not approve the requested transaction until PAWC has demonstrated its ability to service Upper Pottsgrove’s customers, which ability, in turn, depends upon the assignment of the STSA and Protestants’ consent thereto. 

On May 24, 2021, PAWC and the Township filed an Answer to the Responsive Pleading filed by the Authority and Borough.  

PAWC and the Township note that the Application, ¶¶ 3 and 45, asks the Commission to approve the APA as submitted, which states that assignment of the STSA is a condition precedent to Closing.  See APA § 12.01.  PAWC and the Township note they have not requested that the Commission modify the STSA or otherwise approve the Acquisition without assignment of the STSA.  PAWC and the Township allege that the Commission can approve the Application as submitted because the Acquisition is already conditioned on the assignment of the STSA under the APA and that the Protest of the Authority and Borough is legally insufficient because it does not oppose the Commission’s approval of the sale of the Townships wastewater system to PAWC, but only asks that it be conditioned on the assignment of the STSA, which the Application already contemplates.  Thus, PAWC and the Township assert that the Authority and Borough seek no relief different from what approval of the Application necessarily entails.

Discussion

	The Commission’s regulations permit a party to file preliminary objections in response to a pleading for certain enumerated reasons, including but not limited to lack of Commission jurisdiction and legal insufficiency of a pleading. 52 Pa. Code § 5.101(a)(1), (4).

	When ruling on preliminary objections, the Presiding Officer must accept as true all well-pleaded allegations of material facts as well as all inferences reasonably deducible therefrom. Stilp v. Cmwlth., 910 A.2d 775, 781 (Pa. Cmwlth. 2006) (citing Dep’t of General Serv. v. Bd. of Claims, 881 A.2d 14 (Pa. Cmwlth. 2005)).  In order to sustain preliminary objections, it must appear with certainty that the law will permit no recovery, and any doubt must be resolved in favor of the non-moving party. Stilp, 910 A.2d at 781. However, the Presiding Officer does not need to accept as true conclusions of law, unwarranted inferences from facts, argumentative allegations, or expressions of opinion. Stanton-Negley Drug Co. v. Dep’t of Public Welfare, 927 A.2d 671, 673 (Pa. Cmwlth. 2007).

	The Protests, in part, request that the Commission condition any approval of the Application on the full reimbursement of $470,184.22 in Authority costs advanced towards the Siphon Project, plus interest and costs.  In general, the Commission lacks the jurisdiction to award money damages.  This point has been well-settled in numerous decisions.[footnoteRef:15]  However, the Commission retains the jurisdiction to rule on any service and safety issues and may order other relief as appropriate.[footnoteRef:16]  The Commission has broad powers to supervise and regulate all public utilities doing business within the Commonwealth and is empowered to determine whether a public utility is providing safe, adequate and reasonable service.[footnoteRef:17]   Utility service is not limited to the provision of service and includes “any and all acts” related to that function.[footnoteRef:18]     [15:  	 Elkin v. Bell Telephone Company of Pennsylvania, 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977); Poorbaugh v. Pa. Pub. Util. Comm’n, 666 A.2d 744 (Pa.Cmwlth. 1995).
]  [16:   	66 Pa.C.S. § 1501.
]  [17:  	66 Pa.C.S. §§ 501, 1501.
]  [18: 	66 Pa.C.S. § 102 (defining “service”); West Penn Power Co. v. Pa. Pub. Util. Comm’n, 578 A.2d 75 (Pa.Cmwlth. 1990); McCall v. Pennsylvania Electric Company, PUC Docket No. C-2009-2105240 (Initial Decision issued February 25, 2010).
] 


Furthermore, it is well-settled that the Commission lacks jurisdiction to construe and enforce contracts. See, e.g., Allport Water Auth. v. Winburne Water Co., 258 Pa. Super. 555, 393 A.2d 673 (Pa. Super. 1978); Adams et al. v. Pa. Pub. Util. Comm’n, 819 A.2d 631 (Pa. Cmwlth. 2003); Application of Pennsylvania-American Water Company under Sections 507, 1102, and 1329 of the Public Utility Code for Approval of its Acquisition of Wastewater System Assets of Exeter Township, Docket No. A-2018-3004933 (Opinion and Order entered October 3, 2019);2 Evans v. FirstEnergy Solutions Corp., Docket No. P-2014-2421556 (Opinion and Order entered Jan. 26, 2015). 

The averments set forth in the Protests can be viewed, in part, as a claim for payment for monetary damages for alleged breach of a Settlement Agreement by the Township.  Under the circumstances, no claim for money damages will be considered.  Accordingly, the request to dismiss the Protest, concerning the claim for the award of money damages from the Township in the amount of $470, 184.22, will be granted.  Claims for money damages should be brought in court of general legal jurisdiction such as the Common Pleas Court. Such claims are not properly before the Commission, as they are outside of the Commission’s legal jurisdiction.[footnoteRef:19]  Application of Pennsylvania-American Water Company under Sections 507, 1102, and 1329 of the Public Utility Code for Approval of its Acquisition of Wastewater System Assets of Exeter Township, Docket No. A-2018-3004933 (Recommended Decision issued August 9, 2019) p. 59. [19:  	See Application of Pennsylvania-American Water Company under Sections 507, 1102, and 1329 of the Public Utility Code for Approval of its Acquisition of Wastewater System Assets of Exeter Township, Docket No. A-2018-3004933 (Recommended Decision issued August 9, 2019) p. 59.
] 


There appears to be no dispute that the Township’s wastewater system sends wastewater to the Authority’s wastewater treatment plant for treatment pursuant to the STSA and that the Application proposes that the Township assign the STSA to PAWC at Closing.  PAWC and the Township note that the Authority and Borough contend that the Commission has jurisdiction over their claims because PAWC must demonstrate its ability to serve the Township’s current customers, which depends on the assignment of the STSA. [footnoteRef:20]  The Joint Protestants , in part,  that their Protest is legally sufficient because the transaction cannot close, and PAWC cannot serve its potential customers, without the assignment of the STSA to PAWC.  For all of reasons set forth above, under the circumstances, the Preliminary objection asserting that the Protests are legally insufficient will be denied at this stage of the proceeding.    [20:  	PAWC/Township Answer  ¶  5.] 


	THEREFORE,

	IT IS ORDERED:

1. That the joint preliminary objections of Pennsylvania-American Water Company and Upper Pottsgrove Township are granted in part and denied in part.  The request to dismiss the claim for money damages set forth in the Joint Protest of Pottstown Borough Authority and the Borough of Pottstown is granted, as the Commission lacks the authority to award money damages in this proceeding.

2. That the preliminary objections  requesting dismissal of the Joint Protest of Pottstown Borough Authority and the Borough of Pottstown as legally insufficient, and the remaining preliminary objections  of Pennsylvania-American Water Company and Upper Pottsgrove Township, are denied for the reasons set forth above.


Date:  May 27, 2021                 				_________/s/___________________
								Jeffrey A. Watson
								Administrative Law Judge
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