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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Application of Pennsylvania-American Water 		:	A 2020 3021460
Company – Wastewater Division (PAWC-WD), 		:	
under Sections 1102 and 1329 of the Pennsylvania 		:
Public Utility Code, 66 Pa C.S. §§ 1102(a) and 		:
1329 (relating to enumeration of acts requiring 		:
certificate and valuation of acquired water and 		:	
wastewater systems), for approval of: (1) the transfer,	:
 by sale, of substantially all of the wastewater 		:
system assets, properties and rights of Upper 		:
Pottsgrove Township related to its wastewater 		:
collection and conveyance system; (2) the right 		:	
of PAWC-WD to begin to offer or furnish wastewater	:
 service to the public in Upper Providence 			:
Township, Montgomery County, and a portion of 		:
Douglass Township, Berks County, Pennsylvania; 		:
and (3) the use for ratemaking purposes of the lesser		:
 fair market value or the negotiated purchase price of 	:
the Upper Pottsgrove Township assets related to its 		:
wastewater collection and treatment system. 			:



INTERIM ORDER 
DENYING THE PRELIMINARY OBJECTIONS OF PENNSYLVANIA-AMERICAN WATER COMPANY AND UPPER POTTSGROVE TOWNSHIP TO THE PETITION TO INTERVENE OF SHADELAND DEVELOPMENT CORPORATION 

Background

On April 14, 2021, the Commission accepted the filing of an Application of Pennsylvania-American Water Company – Wastewater Division (PAWC-WD), under Sections 1102 and 1329 of the Pennsylvania Public Utility Code, 66 Pa C.S. §§ 1102(a) and 1329 (relating to enumeration of acts requiring certificate and valuation of acquired water and wastewater systems), for approval of: (1) the transfer, by sale, of substantially all of the wastewater system assets, properties and rights of Upper Pottsgrove Township related to its wastewater collection and conveyance system; (2) the right of PAWC-WD to begin to offer or furnish wastewater service to the public in Upper Providence Township, Montgomery County, and a portion of Douglass Township, Berks County, Pennsylvania; and (3) the use for ratemaking purposes of the lesser fair market value or the negotiated purchase price of the Upper Pottsgrove Township assets related to its wastewater collection and treatment system. The Application was filed at Docket Number:  A‑2020‑3021460.

On April 14, 2021, a Secretarial Letter was issued requiring the publishing of Notice in the Pennsylvania Bulletin on May 1, 2021 and setting a deadline to file Protests by May 17, 2021.

On April 15, 2021, the Commission issued a Telephonic Prehearing Conference Notice scheduling a prehearing conference for 10:00 a.m. on May 19, 2021.

On April 15, 2021, a Prehearing Conference Order was issued scheduling a Prehearing Conference for May 19, 2021 at 10 a.m.

On April 26, 2021, a Petition to Intervene was filed by Upper Pottsgrove Township.  No objections were filed to this Petition to Intervene.

On May 14, 2021, Shadeland Development Corporation  filed a Petition to Intervene in the proceeding.  Joint Preliminary Objections were filed by Pennsylvania – American Water Company (PAWC or Company) and Upper Pottsgrove Township (UP or Township) on May 18, 2021.
On May 14, 2021, Pottstown Borough Authority (Authority) and the Borough of Pottstown (Borough) filed Protests in the proceeding.  Joint Preliminary Objections were filed by Pennsylvania – American Water Company and Upper Pottsgrove Township on May 18, 2021.

	A prehearing conference was held on May 19,  2021 as scheduled.  PAWC, the Township, and the Authority and Borough, I & E, OCA, OSBA, and Shadeland Development Corporation were represented by counsel.      
With regard to the Petition to Intervene filed on May 14, 2021, by Shadeland Development Corporation (Shadeland or Shadeland Development)  and the Protests filed by the Authority and the Borough,  the Borough,  Authority and Shadeland were advised at the prehearing conference that they were permitted to file responsive pleadings to the Preliminary Objections filed by PAWC and the Township by the close of business on Friday, May 21, 2021.  PAWC and the Township were permitted to file a response not later than Monday, May 24, 2021 at noon.  A Prehearing Order was entered on May 20, 2021 confirming these deadlines.

Petition To Intervene Of Shadeland Development Corporation

On May 14, 2021, Shadeland filed a Petition to Intervene in the proceeding.   Shadeland averred it is the current owner of a sanitary sewer line and related improvements (the Sewer Line) traversing through the property located on West Moyer Road (Property).  Shadeland averred that it constructed the Sewer Line pursuant to a certain Construction and Access Agreement with the Township dated August 5, 2016 (Agreement) to serve Shadeland’s Sprogel’s Run residential development. 	Shadeland averred that intervention in this matter is necessary for Shadeland to ensure that PAWC’s Application for approval to acquire the wastewater system and assets of the Township does not include the Sewer Line.

		Shadeland further averred that it owns the Sewer Line which has not been dedicated to the Township, and that, while the Agreement provides that Shadeland shall offer, and the Township shall accept, the Sewer Line for dedication, the conditions precedent to the conveyance of ownership have not yet occurred.  Specifically, Shadeland avers the Township has refused to honor its obligation under the Pennsylvania Municipalities Planning Code to provide Shadeland reimbursement for the Sewer Line. 

Preliminary Objections

On May 18, 2021, PAWC and the Township filed Joint Preliminary Objections to the Petition to Intervene filed by Shadeland, based on lack of jurisdiction and lack of standing. 

PAWC and the Township denied that Shadeland is the current owner of the Sewer Line, averred that the Township owns the Sewer Line, that the ownership of the Sewer Line is therefore disputed, and that the Commission lacks jurisdiction to resolve this dispute.

		PAWC and the Township admit that Shadeland constructed the Sewer Line, and avers that the Construction and Access Agreement between Shadeland and the Township dated August 5, 2016 (Construction Agreement) is a written document that speaks for itself, pursuant to 52 Pa.Code § 5.72(a).

		PAWC and the Township argue that Shadeland’s intervention in this matter is neither necessary, nor in the public interest, because it seeks to raise issues over which the Commission has no jurisdiction.  They argue that the Commission lacks authority to interpret or enforce contracts, especially contracts (such as the Construction Agreement) not involving a public utility. See, e.g., Allport Water Auth. v. Winburne Water Co., 258 Pa. Super. 555, 393 A.2d 673 (Pa. Super. 1978); Adams et al. v. Pa. Pub. Util. Comm’n, 819 A.2d 631 (Pa. Cmwlth. 2003); Application of Pennsylvania-American Water Company under Sections 507, 1102, and 1329 of the Public Utility Code for Approval of its Acquisition of Wastewater System Assets of Exeter Township, Docket No. A-2018-3004933 (Opinion and Order entered October 3, 2019);1 Evans v. FirstEnergy Solutions Corp., Docket No. P-2014-2421556 (Opinion and Order entered Jan. 26, 2015); that the Commission has no jurisdiction to resolve private disputes over the ownership of property; and that the Commission has no jurisdiction to interpret the Pennsylvania Municipalities Planning Code.

		PAWC and the Township further aver that the Sewer Line is located, in part, on property owned by the Township and disputes that the Sewer Line must be dedicated to the Township; that the agreement between Shadeland and the Township never contemplated the obligation for reimbursement since the Sewer Line that was installed is located on open space property owned by the Township; and that the agreement is silent as to any obligation of the Township to provide reimbursement. 

		PAWC and the Township argue that Shadeland does not meet the standards for intervention set forth in 52 Pa.Code § 5.72(a)(2) or (3) as Shadeland does not have an interest that will be bound by the Commission’s action in this proceeding since the Commission does not have jurisdiction to interpret and enforce contracts, to interpret and enforce the MPC, or to determine the ownership of property. Therefore, even if the Commission approves PAWC’s acquisition of the Township’s wastewater system, as described in the Application, Shadeland could subsequently file a proceeding in a court of common pleas2 to pursue its claim that it owns the Sewer Line.3 Additionally, PAWC and the Township argue that the Office of Consumer Advocate, the Office of Small Business Advocate, and the Commission’s Bureau of Investigation and Enforcement can adequately represent the public’s interest in ensuring that the fair market value of the Township wastewater system is not overstated in this proceeding, considering the dispute over the ownership of the Sewer Line.  There is no pending court proceeding to determine the ownership of the Sewer Line.  Even if the Commission approves the Acquisition as described in the Application, PAWC’s obligation to Close on the Acquisition is conditioned on the representations and warranties of UP being true and correct on the Closing date. APA § 12.02. One such representation and warranty is that UP has title to the acquired assets. APA § 4.16(a). Thus, even if the Commission approves the Acquisition as described in the Application, PAWC could refuse to Close until UP has resolved the dispute with Shadeland over the Sewer Line. In the alternative, the Commission could condition its approval of the Application on the resolution of this dispute prior to Closing. 

PAWC and the Township also argue that Shadeland fails to satisfy the standard for intervention at 52 Pa. Code § 5.72(a)(3) because it has no interest “of such nature that participation of the petitioner may be in the public interest.” Shadeland describes no interest in this proceeding other than its alleged ownership of the disputed Sewer Line. PAWC argues that the allegation of private ownership of property, standing alone, fails to give Shadeland an interest in this proceeding such that Shadeland’s participation would promote the public interest.  Finally, PAWC and the Township argue that Shadeland is trying to use the Commission’s proceeding to pressure the Township to make a monetary concession in a private contractual dispute over which the PUC has no jurisdiction. 
On May 21, 2021, Shadeland filed a responsive pleading to the Joint Preliminary Objections of Pennsylvania-American Water Company and Upper Pottsgrove Township.  In the responsive pleading,  Shadeland avers it constructed the Sewer Line which provides or will provide sanitary sewer service to 164 residential units, 73 of which are related to Shadeland's developments. 

		With regard to the preliminary objection that the Commission lacks jurisdiction to determine the ownership of the Sewer Line, Shadeland avers that it is the owner of the Sewer Line because it has not been formally offered for dedication yet. For the Township to become the owner of the Sewer Line, Shadeland asserts, it  has to offer the Sewer Line for dedication and the Township must accept dedication of the Sewer Line. See Millcreek Twp. v. A Piece of Land Fronting on Montpelier Ave., 124 A.2d 448, 452 (Pa. Super. 1956) ("[d]edication is the joint effect of the offer of the owner to dedicate land and acceptance of such land by the public."). With respect to the Township's reimbursement obligation, Shadeland argues the Commonwealth Court has held that a written agreement between a municipality and developer need not include a specific provision providing for reimbursement because the obligation is established by the Municipality Authorities Act (MAA). Southersby Dev. Corp. v. Borough of Jefferson Hills, 2011 WL 10846169, at *4 (Pa. Cmwlth. 2011). By way of a further response, the Township has a statutory duty to provide Shadeland with reimbursement under the Municipalities Planning Code (MPC), 53 P.S. § 10507-A(c), and the Municipality Authorities Act (MAA), 53 Pa.C.S. § 5607(d)(24)(i)(C)(IV), independent of the Construction Agreement. Shadeland avers there are 164 equivalent dwelling units (EDUs) that have connected or will connect to the Sewer Line and Shadeland is entitled to reimbursement from 91 of those connections. Per the MPC and MAA, the reimbursement is to come from sewer tapping fees paid by those 91 connections. Shadeland argues the Township has refused to provide Shadeland with reimbursement after repeated requests and that PAWC has no legal obligation to provide Shadeland with reimbursement since PAWC is not subject to the MPC or MAA.

	Shadeland further avers the Construction Agreement requires Shadeland to dedicate the Sewer Line to the Township and denies that the location of the Sewer Line is relevant as to ownership. Shadeland argues PAWC cannot acquire the Sewer Line from the Township if the Township does not own the Sewer Line.

Shadeland argues, since the Sewer Line provides or will provide sewer service to 164 of PAWC's proposed customers, the Commission has jurisdiction to determine whether PAWC's acquisition of the Township's public sewer system is in the public's best interest while the dispute of the Sewer Line remains unresolved.

Shadeland further argues, while the Commission is not vested with power to decide private contractual disputes, intervention in this matter is necessary for Shadeland to ensure that PAWC's Application for approval to acquire the wastewater system and assets of the Township does not include the Sewer Line.  Shadeland notes that it seeks intervention to ensure that the Sewer Line is not part of the PAWC's acquisition of the Township's wastewater system.  Shadeland further avers that the Commission has authority to determine whether the Sewer Line should be included in PAWC's acquisition of the Township's wastewater system and whether it is in the public interest for PAWC to service 164 residential units through the Sewer Line owned by Shadeland.
[bookmark: _Hlk72402548]
On May 24, 2021, PAWC and the Township filed a Reply to the Answer filed by Shadeland.  PAWC and the Township argue Shadeland’s Intervention should be dismissed in its entirety and with prejudice because the Commission lacks jurisdiction over the issues raised by Shadeland and because Shadeland does not meet the standards for Intervention.

PAWC and the Township argue that the Commission lacks jurisdiction to determine the ownership of the disputed Sewer Line.  Although Shadeland claims that it has standing to pursue this issue as an Intervenor to ensure that PAWC’s acquisition of the Township’s wastewater assets does not include the disputed Sewer Line, PAWC and the Township argue that Shadeland fails to meet the regulatory standards for Intervention and has no interest that will be bound by the Commission’s decision. 

PAWC and the Township further assert that, pursuant to the APA, PAWC’s obligation to Close on the Acquisition is conditioned on the representations and warranties of the Township being true and correct on the Closing date.  One such representation and warranty is that the Township has title to the acquired assets. APA § 4.16(a). PAWC asserts it has the contractual right to refuse to Close until the Township has established that it has title to the Sewer Line and that the Township has the contractual duty to obtain clear title to the assets before they are transferred to PAWC. Shadeland’s alleged interest in the disputed Sewer Line would not be affected by the Commission’s approval of the Acquisition, they argue, because the Township will not transfer the Sewer Line to PAWC until the Township has clear title to it.  PAWC and the Township conclude that Shadeland lacks the standing necessary to intervene in this proceeding.

Discussion

	The Commission’s regulations permit a party to file preliminary objections in response to a pleading for certain enumerated reasons, including but not limited to lack of Commission jurisdiction and lack of standing. 52 Pa. Code § 5.101(a).

	When ruling on preliminary objections, the Presiding Officer must accept as true all well-pleaded allegations of material facts as well as all inferences reasonably deducible therefrom. Stilp v. Cmwlth., 910 A.2d 775, 781 (Pa. Cmwlth. 2006) (citing Dep’t of General Serv. v. Bd. of Claims, 881 A.2d 14 (Pa. Cmwlth. 2005)).  In order to sustain preliminary objections, it must appear with certainty that the law will permit no recovery, and any doubt must be resolved in favor of the non-moving party. Stilp, 910 A.2d at 781. However, the Presiding Officer does not need to accept as true conclusions of law, unwarranted inferences from facts, argumentative allegations, or expressions of opinion. Stanton-Negley Drug Co. v. Dep’t of Public Welfare, 927 A.2d 671, 673 (Pa. Cmwlth. 2007).

In the Petition to Intervene, Shadeland avers  that intervention in this matter is necessary for Shadeland to ensure that PAWC’s Application for approval to acquire the wastewater system and assets of the Township does not include the Sewer Line.  	Shadeland further averred that it owns the Sewer Line which has not been dedicated to the Township, and that, while the Agreement provides that Shadeland shall offer, and the Township shall accept, the Sewer Line for dedication, the conditions precedent to the conveyance of ownership have not yet occurred.  Specifically, Shadeland avers the Township has refused to honor its obligation under the Pennsylvania Municipalities Planning Code to provide Shadeland reimbursement for the Sewer Line.  

To the extent Shadeland seeks reimbursement from the Township  for the Sewer Line, the Commission generally lacks the jurisdiction to award money damages.  This point has been well-settled in numerous decisions.[footnoteRef:1]  However, the Commission retains the jurisdiction to rule on any service and safety issues and may order other relief as appropriate.[footnoteRef:2]  Furthermore, it is well-settled that the Commission lacks jurisdiction to construe and enforce contracts. See, e.g., Allport Water Auth. v. Winburne Water Co., 258 Pa. Super. 555, 393 A.2d 673 (Pa. Super. 1978); Adams et al. v. Pa. Pub. Util. Comm’n, 819 A.2d 631 (Pa. Cmwlth. 2003); Application of Pennsylvania-American Water Company under Sections 507, 1102, and 1329 of the Public Utility Code for Approval of its Acquisition of Wastewater System Assets of Exeter Township, Docket No. A-2018-3004933 (Opinion and Order entered October 3, 2019);2 Evans v. FirstEnergy Solutions Corp., Docket No. P-2014-2421556 (Opinion and Order entered Jan. 26, 2015).  [1:  	 Elkin v. Bell Telephone Company of Pennsylvania, 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977); Poorbaugh v. Pa. Pub. Util. Comm’n, 666 A.2d 744 (Pa.Cmwlth. 1995).
]  [2: 	66 Pa.C.S. § 1501.
] 


To the extent that the averments set forth in the Petition to Intervene can be viewed as a claim for payment for monetary damages for alleged reimbursement owed to Shadeland by the Township, no claim for reimbursement or for money damages will be considered in this proceeding.  

As Shadeland notes, "standing to participate in proceedings before an administrative agency is primarily within the discretion of the agency." Pennsylvania National Gas Association v. T.W. Phillips Gas and Oil Co., 75 Pa. PUC 598, 603 (1991).  Shadeland has asserted an  interest in the Sewer Line that may be impacted by this proceeding and that interest is not adequately represented. Further, the interest of the Sewer Line is of such a nature that Shadeland's participation is in the public interest, as a number of residential properties are or will be connected to the Sewer Line. Under the circumstances, Shadeland has demonstrated that it has a direct and substantial interest to the outcome of this proceeding.  Accordingly, the Preliminary Objections will be denied.

	THEREFORE,

	IT IS ORDERED:

1. That the Joint Preliminary Objections of Pennsylvania-American Water Company and Upper Pottsgrove Township to the Petition to Intervene filed by Shadeland Development Corporation, are denied.  

2. That the Petition to Intervene of Shadeland Development Corporation is granted.


Date:  May 27, 2021						_______/s/_____________________
								Jeffrey A. Watson
								Administrative Law Judge
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