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Octobar 12, 1937
€. 19707

Herbart G. Zahbn, Assistant Attorney General
Pennsylvania Dapartmant of Transportation
Capital Associates Building '
Saventh and Porster Stressts

 Harrisburg, Penngylvania 17120

DEPARTMENT GP TRANSPORTATION OF THE COMMONWEALTH OF
' PENNSYLVANIA , o
Ve .
READING COMPANY, DEBTOR, BOROUGH OF CONSHOHOCKEN, BOROUGH
~ OF WEST CONSHOHOCKEN AND COUNTY OF MONTGOMERY.

béar'Sirz

y
We enclose herewith copy of proposad Initial peciaion
prepared by Administrative Law Judge Rudolph 8. Pallastronse
for exceptions which must ba filed in -tke Secretary’s office
within 20 days of the above date, in connestion with the above
docketed proceeding, subject to £inal Commigsion approvei.

Very truly yours,

for C. P EaElwea
Sﬁ@retary ,

s

Enels.

Certified Mall

Return Reveipt Requested o

cc:  Rudolph S. Pallastrone, Esquire
Public Utility Commission
1306 State Office Building
Broad & Spring Garden Streets
Philadelphia, Pennsylvania 19130

Chief ALJ Shane -
Cathy Cook, Office of ALJ
Mr. Bramson

”<4ww4
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SIMILAR LETTER LIST

c. 19707

Robert W. Cunliffe, Deputy Attorney General
Pennsylvania Department of Transportation
Capital Associates Building o

Seventh and Forster Streets ,
Harrisburg, Pennsylvania 17120

Joel E. Mazor, General Attorney
Consolidated Rail Corporation

. 8ix Penn Center Plaza
‘Philadelphia, Pennsylvania 19104

Edward F. Kane, Esquire v
Rane, Pugh, Anderson, Subers and McBrien
512 Swede Street
Norristown, Pennsylvania 19401 :
: (FOR: Borough of West Conshohocken)
Walter Phipps, Jr., Solicitor
Borough of Conshohocken
321 Fayette Street :
Conshohocken, Pennsylvania 19428

Sheldon Seligsohn, Attorney ;

The Bell Telephone Company of Pennsylvania
- One Parkway :

Philadelphia, Pennsylvania 19102

James M. Ballengee, President
Philadelphia Suburban Water Company

762 Lancaster Avenue ' .
Bryn Mawr, Pennsylvania 19010

Roger B. Reynolds, Solicitor
County of Montgomery

Courthouse '

Norristown, Pennsylvania 19404

* Lockwood W. Fogy, Secretary

% Trustees of Reading Company

f - One Plymouth Meeting

Plymouth Meeting, Pennsylvania 19462

Candace N. Kreiger, Assistant Counsel

Pennsylvania Public Utility Commission - Law Bureau
P. O. Box 3265 .
Harrisburg, Pennsylvania 17120

Mr. John L. Storch

Pennsylvania Public Utility Commission -
Bureau of Transportation, Rail Division

P, 0. Box 3265

Harrisburg, Pennsylvania 17120
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n | - Before the

» PENNSYLVANIA PUBLIC UTILITY COMMISSION
it IN RE: ‘ | C |

|l Department of Transportation : Complaint Docket
of the Commonwealth of No. 19707

| Pennisylvania,

| Vs,

iﬂeading Company, Debtor,
Borough of Conshohocken,
 Borough of West Conshohocken

Hand County of Montgomery,

o Respondents

Complainant

I

” INITIAL DECISION

RUDOLPH S. PALLASTRONE
ADMINISTRATIVE LAW JUDGE




Before the
PENNSYLVANIA PUBLIC UTILITY COMMISSION
IN RE: |
| Department of Tramsportation : Complaint Docket
of the Commonwealth of No. 19707
|l Pennsylvania, o .
~ ' Complainant

V8.

| Reading Company, Debtor,

|l Borough of Conshohocken,
Borough of West Conshohocken
jland County of Montgomery,

' Respondents

v

f | |  APPEARANGES

i?eﬁnsyIVania P.U.C. - Candace N. Kreiger, Esquire
|| PennDot - Herbert G. Zahn, Esquire

i

|
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Before the R
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Department of Transportation : Complaint Docket

of the Commonwealth of No. 19767
Permsylvania,

|

Complainant :
vs. ~ Lk
Reading Company, Debtor,
Borough of Conshohocken,
Borough of West Conshohocken
and County of Montgomery,
Respondents

¥

BRIEFS

Briefs were filed by Penmsylvania Public Utility

kCommissiéﬁ:aﬁd PennDot.




H

B

i

i

f;nepartment of Transportatzon :  Complaint Docket
of the Commonwealth of No. 18707
ji Penngylvania,

i Reading Company, Debtor,
|} Boxough of Conshohotken,
il Borough of West Conshohocken
and County of Montgomery,

, atténtlon on September 27, 1972, by Complaint filed at Docket

k #G 19707 by the Pennsylvania Department of Transportatmonn
 Bridge located in the Borough of West Conshohocken was in a state

to renovate the structure. An answer to PennDot's Complaint was
D

il filed by all party Respondents.

Before the
PENNSYLVANIA PUBLIC UTILiTY COMMISSION
IN RE: ‘ ' o

Complainant -

ve. ' 5

Respondents

INITIAL DECISION

(Subject to the Commissions Approval)

HISTORY OF THE PROCEEDINGS

This matter was first broﬁght to the Commission's

PennDot's Complaint alleged that the Matsonford

of disrepair and that PennDot was in the process of preparing plang
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On January 15, 1974, the Public Utility Commission
fiésned an Order directing that PennDot's repair plans be approved
*‘an& that PennDot undertake repair.and rehabilitation in accordance
B with the Public Utility Commission's Order. Further, the
‘1Cpmmission ordered that hearings be held on matters concerﬁing
cost allocation and future maintenanée obligations.
| On December 16, 1974, PennDot filed'a Petition for
:Md&ification of the above mentioned Order, alleging that repairs |
and renovations of the Matsonford Bridge would not be economically
;lifeasible'and that the bridge should be*téconstrﬁctgd, Further,
that the Public Utility Commission modify its January 15, 1974,
it Order to provlde PennDot with an additional twelve (12) months to
submit detall plans and estimates of cost for reconstruction
I of the Matsonford Bridge.

j On October 21, 1975, the Public Utility Commission
:jissued an Order approving PennDot's Petition'for‘Mbdificaéion'and
 directed that within twelve (12) months from said date, that
.Pennbot‘prepare and submit to the Public Utility Commission and
{fall pértias of record, detailed construction plans and costs for
Il the new Matsonford Bridge.

I | ~ The matter again came before the Public Utility
iCQmmission at the request of the Borough of Conshohocken by lettef‘
Petltlan filed on November 12, 1976, and a Petition filed by |
 Pennbot on December 16, 1976, praying for a Modification of the

Order of October 21, 1975, in the nature of a time extension.
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':PennDct by the Attorney General for the Commonwealth of

}fPennsylvaﬁia‘

i;program_nor on the approved Capital Budget and therefore, PennDot
~ plans and cost estimates in accordance with the October 21, 1975,

i Qrder PennDot further requested that the Commission extend the

"7hearing be held on the Borough's Petition and PennDot's Petition

" tation. Said Petition for subpeona was granted.
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The Borough of Conshohocken stated in its Petition

fthat it had not received from PennDot, detailed construection plans
‘and cost estimates as required by the October 21, 1975, Order.

|| It requested that there be enforcement of that Order against

, PennDot filed an answer to the Borough of Conshohockens
{l Petition alleglng inter alia that the Mhtsonfbrd,Brldge was not on

the Commonwealth of Pennsylvania's twelve (12) year highway

‘was not financially able to proceed with detailed construction

IEOrder<of~0cteber 21, 1975.

On January 18, 1977, the Commission ordered that a

 for Modification. It also directed the staff of the Public Utility
|| Commission to intervene in this matter.

On February 16, 1977, counsel for the Public Utility
Commission filed with your Administrative Law Judge, anvappliCation
‘7fbr Subpeona Ad Testificandum,fequiring the appearance of Paul C.

| Petérson, Bridge Engineer for District 60, Department of Transpor—‘

=
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”‘Borough's Petition and PennDot's Petition for Modification. At

ot oo
e

Il the conclusion of the hearing, your Adminisfrative Law Judge,
directed that counsel for the Public Utility Commission staff

and counsel for PennDot submit briefs on their relative positions.

it

B Chlles, PennDot's dlrector of Economlc Research,and Programming |
1 and Paul C. Peterson, DlStIlCt Brldge Engineer for PennDot's

!iDistrict 60.

ﬁhighway program of the Commonwealth of Pennsylvania and matters
;;ﬁanﬁerning the Capital Budget. He stated that the Matsonford
,{Bridge reconstruction was not on the approved "Capital Budget"

' and further, testified as to PennDot' s departmental POlle concernd

jl cost of the detailed construction plans as well as the present

It A s . o :
state of the Matsonford Bridge as effects the safety of pedes&rians

,Pennnoﬁ Exhlblt 3 and Capital Budget Highway Project Estimate
: 1976-1977, PennDot Exhibit 4 and a letter to the members of the

 September 13, 1976, PennDot Exhibit 5.

1

e ®s

On March 10, 1977, a hearing was held on the

SUMMARY OF EVIDENCE

Counsel for PennDot presented testlmcny through James

Mr. Chiles testified concerning the twelve (12) year

 ing budgeted Public Utility Commission progects
- Mr. Peterson, Dlstrict Bridge Engineer, was cross-

examined by counsel for the commission concerning the status and

and vehicular users. During the course of the testrmcny, certain |

Pennnat exhibits were admitted namely Senate Bill 59, Act 42,

State Transportation Commission from.Wllllam A. Sherlock dated

The staff did not present any witnesses on its own
behalf. ’ |




The Borough of Conshohocken called Frank Moran,

{| Engineer to the Borough of Conshohocken who testified that thek
,ibri&ge is in a state of disrepair and that it presented a present
':daﬁger to pedestrians as well as vehicular traffic‘  |

| Anthony J. Scirica, Répresentative of the 148th

Legislative District, presented evidence that he had several

.,

(conversations the previous year and that he was under the impress~

ion that the Matsonford Bridge was on the Capital Approved Budget. |

{He evidenced his concern as to the condition of the bridge.

DISCUSSION
In reviewing the testimony éf the witnesses who
{l appeared at the hearing of March 10, 1977, several pertinent
| areas of the testimony are worthwhile mentioning. The Matsonford
it Bridge project was part of the approved ﬁapital’Budget for the
"fis&él year 1972-1973 as a Bridge Rehabilitation Project. That
h,’n'pr;;ﬁ:zfzz:av:"_ew by the District Engineer, at PermDot's St. David's
jioffice, it was concluded that rehabilitation was inappropriate and
3camplete reconstruction would be necessary. As a result of this
1l decision, the policy of PennDot was to submit this projéct to the |

 Commonwealth of Pennsylvania for replacement on the twelve (12)
i
 the Legislature for approval to the Capital Budget which cannot

year highway program. That the submission of said project went tof '

I be done by PennDot but must be done by the Transportation Committeg.
|t Further, that a Public Utility Commission project is not k
| submitted on the twelve (12) year highway program and that PennbDot|
i{eannat honor the directives of the Commission. Although,

 Montgomery County for the twelve (12) year time period has an

izalleaati@n of $40,000;0G0.00, the Matsonford Bridge project was

i e i WP PAPV IOV 1) LA SR SEsr. 8. S
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not part of that construction allocation. But most importantly,

o
vy

Mr. Chiles, indicated that the twelve (12) year program is flexibl?
| enough that any project can be deleted and another one can be
1| added.

4 Mr. Peterson, District Engineer, further testified that
I 50% of the plans have been presently completed and that the e
|l balance of the construction plans and costs could be completed

j| in approximately one (1) year. Mr. Peterson, agrees with witness
|| Moran, and Representative Scirica that the surface should be
répaired.immediately; He shared the same concerns as witness
Moran who stated that the sidewalks were in such disrepair that it‘
~should be immediately repaired.

, This matter presents two (2) very interesting'issues,b
they are namely:

it

| May 6, 1970, P.L. 356, requires that all Public Utility Commission|

a) Whether the mandates of Act 120, Act of

li projects should be placed on the Commonwealth's twelve (12) year
highway program or

b) Whether Sections 409 and 411 of the Public
kUtility‘Commission Law, as amended, 66 P.S. Section 1179, (81) |
vested in the Public Utility Commission exclusive jurisdiction
?4an& power of all matters pertaining to public railway highway

|l crossings within the Commonwealth of Pemmsylvania.

”‘il/; .




PennDot &1legesythat Capital Facilities Debt Enabling
I Act of July 20, 1968, directs the manner in which all fimdings

{l for Capital projects Bé accomplished. They alleged that the
Public Utility Commission project i.e., the Matsonford Bridge is
j"aa Gapital Project and thexefore, falls within the mandates of the |

Il above act. In support of this pOSlthn they state that under

e amt o

*Section 2, (1) of the Enabling Act any project in excess of
 $100,000.00 must be placed on the Capital Project Budget, and

il since the Matsonford Bridge reconstruction costs will exceed

—

‘{$5 000f000.60 and the estimated life is in excess of five (5)
i years, this must by definition be considered a Capital Project.
The staff's position is contra and theycxte Section 22~
of ActVIZG‘which provides inter alia: | |
”Nothlng in the Act shall effect
in any manner the powers and
duties of the PennsyIVanla Public
Utility Commission"'.
It is clear from Section 409 (b) and (c) of the
Public Utility Commission Law that Legislature has vested eXcluSiV@;
ijurisdicticn.and power in the Public Utility Commission in matters
concerning highway crossings., whether they be construction,
| alterations or relocation as well as abolition.
The crucial question is, does Act 120 effect the
pdwers and duties of the Public Utility Comm1551on and/sr are

Public Utlllty Commission projects not Capltal PrOJects within the‘

meaning “of the Capital Facilities Enabling Act?
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 A1thnugh, both counsel advanced strong supporting arguments for
ftﬁeir'position it would appear in,reviewing the Act, Section 22,

| and the Public Utility Commission Law, it would appear that
;Pennnct cannot avoid the clear mandates of the Public Utility
 Commission Law and the lawful Order of the Commission. Although,
it is clear that the construction of the Matsonford Bridge will
':ianive é cost in excess of $100,000.00 and have a useful life in
rﬁexceSS of}five (5) years, the requirements and mandates the

|l Commission Order of October 21, 1975, is a valid directive to the

Jifénnbatﬂ' It would be anomaly under the law if we were to

conclude that matters within the exclusive jurisdiction of the

 Public Utility Commission could be avoided by the Pennsylvania

a certain dollar amount. To hold otherwise, it would be to

accomplish a result which would be absurd and unreasonable. The
14 .

Commission is charged with the responsibility of preserving and
|

<o

and faxl to carry out lawful Oxders of the Public Utlllty

 Commission,

FINDINGS OF FACT

1. That the Order by the Public Utility Commission
:&aﬁed October 21, 1975, directed PennDot to submit detailed

e
e

construction plans and cost estimates for the reconstruction of

the Matsonford Bridge.

l'Iiep::‘n:i‘i“;memz of Transportation, merely because the project exceeds

groviding,for the safety of the public. To hold otherwise, would |

be placing the public in jeopardy by permiting PennDot to overlodk;




2. That the plans and cost estimates have not
been submitted by PennDot.

3. The reconstruction of the Matsonford Bridge is
llnot on the Commonwealth of Pennsylvania's twelve (12) year.
‘highway pfdgram;or on an approved Capital Budget.

3? 4. That the Matsonford Bridge was on the approved
Capital Budget for the fiscal year of 1972-1973.

Jj Commission modified its Order and issued a new Order on October
,f21, 1975, to provide for complete reconstruction of the Matsonford|
it Bridge.
; 6. That the Matsonford Bridge project was submitted
’ to the Transportation Commission but was deleted at the request
of Representative Daniel Beren and the Pottstown Expressway
Project was éubstituted.

7. That the Capital Facilities Debt Enabling Act,
‘Section 3920.2 does not intend that Public Utility Commission
“pragects be considered "Capital Progects"
' 8. That Act 120 Act of May 6, 1970 P L 356, the Act
|| ereating PennDot, specifically requires PennDot~shall not effect
'%iﬁ any manner the powers and duties of the Penmnsylvania Public
v::Utiiity Commission.
| 9. That the Matsonford Bridge is in a state of
k‘*éisrepair’and presents a danger to the pedestrians and vehiculaf
traffic using the bridge. '

10. Your Administrative Law Judge adopts the other

 findings of facts set forth in the staff's brief which appears

on pages 35 to 39 inclusive.

5. That at the request of PennDot, the Public Utility  ‘,f




CONCLUSIONS OF LAW

1. That Section 409 and 411 of the Public Utility
‘ZCommisson Law confers exclusive jurisdiction to the Puﬁlic‘Utility
Commission to regulate public rail highway crossings in the
;Gommonwealth of Pennsylvania. |

2. That the Public Utility Commission is vested with

|l the power and duty to carry out all provisions of the Public

, aifect Public Utility Commission projects.
ﬁ " ’ 3. The Capital Facilities Debt Enabling Act does not
i effect nor control lawful Public Utility Commission projects.

4. That the construction of the Matsonford Bridge

ll Capital Budgeted Project.

5. That the Order of the Public Utility Commission
directing PennDot to make detailed construction plans and cost
alocations for the Matsonford Bridge is within the power of the
'iPﬁblmc Utility Commission.
| 6. That PennDot ‘has avoided performance of its duty
in complying with the lawful Order of the Publie Utility
‘1Commissicn. That the failure of PennDot td abide by the Order of
Irthe Public Utility Commission is detrimental to the safety,

Il accomodation and conveniencé of the public at the instant rail

ll highway crossing.

ll utility Commission Law and Act 120, May 6, 1970 P.L. 356, does not -

does mot  require the approval of the Legislature since it is mot a |
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INITIAL ORDER

(Sub;ect to Commission Approval)

BY THE COMMISSION:

%
‘
l

1. That within sixty {GG)f&ays’fram.the approval of ;
Lthe Order by the Commission, Pennbot make immediate repairs to :
'fjthefbriﬂge surface paving and adjacent sidewalks as required to
effect a safe, smooth and satisfactory condition and upon
fcamplétionf notify the Commission as to the mature and extent
‘of the said repairs and the cost thereof.

2. That within six (6)‘mcnths from the épprovai of
this Order by the Commission, PennDot shall submit to the |
Comm18510n detailed plans and estlmates of costs far the rec0n~ .

. structlpn of the Matsonford Brldge.

3. That the cost of completlon nf said plans be borne
by the PennDct.

4. That every thirty (30) days from the effective
date of this Order, PennDot shall submit to the Public Utility
Commission a memorandum detailing the status of the plans and
cost estimates. Fallure to commence the Englneerlng and/or the
failure to submit the above mentioned reports, will constltute
& violation of this Order and the Commission will direct the
legyal staff to institute approPriate‘iegal proceeaings for the

compliance of this Order.

J i e RUDOLPH S PATLASTR O
g . ADMINISTRATIVE LAW JUDGE
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October 13, 1977

€. 19707

Joel B. Mazor, Gensral Attornsy
Consolidatod Rail Coxporastion
Six Penn Center Plaza o
Philadelphia, Pennsylvania 19104

Despartment of Transportation of the Commonweaslih of Pennsylvania
Reading Company, Borough of Conshohocken, Barough.af Wagt

Conshohocken, County of Montgomery, Philadelphia Suburban ,
Water Company and The Bell Telephone Company of Pennsylvania

Dear Sirx:

Inasmuch as Administrative Law‘Judga,Rudolphuﬁallaaérons

has eubmitted his decision in the above-sntitled proceeding,
ths oral argument acheduled for October 21, 1977, at o
Philadelphia, will not be necessary and is hereby cancalled.
‘Will you please mark your records agcordingly.

Vary truly yours,

o

 wWilliam Shane, Chief gy

Administrative Law Judge ¥ SUPLIC MER%%%:@:%D ;
| ORIGIMAL CERILESS o

ekl %%ﬂégf::@ammmﬁ COURT.

G
COMPLAINT DOCKET

6T 171977
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Law Bursau ;

Bureau of Transportation

Secretary's Office

Mr. Bramson

Ms. Washington

Complaint Section-Secretary's Bureau

Administrative Law Judge Pallastrone

Chairman Carter
Consumer Advocate
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Gotcbser 17, 1977

Herbert G. Zahn, Assistant Attorney General
Pennsyivania Department of Transportation
Capitol Associates Building

Seventh and Forster Strests

Harrigburg, Pennsylvania 17120

Dspartment of Trensportation of
the Cosmonwealth of Pennsylvania
V. . ,
Rresding Company, Debtor, Borough of Conshohocksn,
Borough of West Conshchocken and County of Montgomery

Daay Sir: |

_Wbﬁénéloﬁevhnr@with copy of Interim Order prepared by
Administrative Law Judge Rudolph 8. Pallastrane, in connect-~
i@n:witg‘tha above docketed proceeding, subject to Commission
appl:evav * )

Very truly yours,

for C. J. McBlwee
Secretaxy Y.

fao

Enols.

Cert, Mail

maﬁiﬂ Reg.

ce:  Rudolph S. Pallastrone, Esquire
Public Utility Commission
1306 State Office Building
Broad & Spring Garden Streets
Philadelphia, PA 19130

| % comonet

Chief AIJ Shane R
Cathy Cook, Office of ALJ
Mr. Bramson . ,
Similar letter list attached.
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SIMILAR LETTER LIST

C. 19707

Robert W. Cunliffe, Deputy Attorney General
Pennsylvania Department of Transportation
Capital Associates Building
Seventh and Forster Streets ;
‘Harrisburg, Pennsylvania 17120

Joel E. Mazor, General Attorney
Consolidated Rail Corporation
-~ 8ix Pean Center Plaza
‘Philadelphia, Pennsylvania 19104

Bdward F. Kane, Esquire ‘

Kane, Pugh, Anderson, Subers and McBrien

512 Swede Street o :

Norristown, Pennsylvania 19401 ~
(FOR: Borough of West Conshohocken)

Walter Phipps, Jr., Soclicitor
Borough of Conshohocken

321 Fayette Street

Conshohocken, Pennsylvania 19428

~ Sheldon Seligsohn, Attorney

The Bell Telephone Company of Pennsylvania
One Parkway

Philadelphia, Pennsylvania 19102

James M. Ballengee, President
Philadelphia Suburban Water Company
762 Lancaster Avenue

Bryn Mawr, Pennsylvania 19010

Roger B. Reynolds, Solicitor
County of Montgomery
Courthouse '

- Norristown, Penngylvania 19404

Lockwood W. Fogg, Secretary

Trustees of Reading Company

One Plymouth Meeting

Plymouth Meeting, Pennsylvania 19462

Candace N. Kreiger, Assistant Counsel
Pennsylvania Public Utility Commission - Law Bureau

Barrisburg, Pennsylvania 17120

“Mr. John L. Storch '

Pennsylvania Public Utility Commission -
Bureau of Transportation, Rail bivision

Harrisburg, Pennsylvania 17120
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oapasemog . COMMONWEALTH OF PENNSYLVANIA
. DEPARTMENT OF TRANSPORTATION
HARRISBUAG 17120
Office of Chief Counsel

1N REPLY rzaﬁsé To October 31, 1977

e RECE’VEQ

C. J. McElwee; Secretary ' NOVI ﬁv7

Pennsylvanla,Publlc Utility Commission

North Office Building B ARys

Harrisburg, Pennsylvania 17120 | suelﬂnﬁy OF# o
. ' , ' ONa »

Re: COmplaint Docket No. 19707
Montgomery‘County .
‘ e :; i w ‘lw »

e
h

Deatr Mr. McElwee: - ;

- Under date of October 12, 1977, a coPy of the
kpropcse& report of Administrative Law Judge Rudolph 8.
Pallastrone was sent to the Department of Transportation
with notice that exceptions were to be filed with your
office within twenty (20} days, in connection with the
above entitled matter. Under Section 35.211 of Title 1
of the Pennsylvania Code it provides that exceptions are
to be filed within thlrty (30) days of notice.

We assume the thirty (30) day period for
exeeptlons is the correct time and our exceptions will
be filed with your office on or before Novembex ll,
19773

A copy of this 1etter’1s being Sent to the
staff of the Commission and Administrative Law Judge
Pallastrone.

Assistant A'ﬁor,ey'General
220/1G%: xrimn |
ce: P U C., Legal Staff, Candace Kremger

Rudolph S§. Pallastrone, Administrative Law Jndgamww»w“‘“

-
f'-'> sy A

@“B—,\E ) BUL w”‘.m\:fé

. G. K‘ G« . ‘ v ’ k ’ gw“z M&‘a%
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‘Novembey 8, 1977

€. 19707

‘Herbert G. Zahn, Assistant Attorney General
Pennsylvania Department of Transportation
Capitol Associates Building

Seventh and Forster Stresets

Harrisburg, Pennsylvania 17120

DEPARTMENT OF TRANSPORTATION OF
THE COMMONWEALTH OF PENNGYLVANIA
Ve
~READING COMPANY, DEBTOR, BOROUGH OF CONSHOHOCKEN,
BOROUGH OF WEST CONSHOHOCKEN AND COUNTY OF MONTGOMERY

Deax Six:

Enclosed herawith is a revised order page from the
Initial Decision prepared by Administrative Law Judge
~ Rudolph 8. Pallastrone in the above docketed proceeding.
In viaw of the substantive effect of the revised order,
there will be an additional 10 days, from the above data,
for exceptions which must be filed in the Becretary's office.

Very truly yours,

for C. J. McElwee
Secretary

LS
EBricls, ‘
Cortified Mail
Receipt Regquestad :
€c: Rudolph 5. Pallastrone, Esquire
- Public Utility Commission
1306 State Office Building
Broad & Spring Garden Streets
Philadelphia, Pennsylvania 19130
Chief ALJ Shane ; '
Cathy Cook, Office of ALJ  DUPLICATE RECORD.!
rs Branson o ! ORIGINAL CIRTIFIED
See attached letter list, TO CORVCN.EALTH COURT. §
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SIMILAR LETTER LIST

c. 19707

Robert W. Cunliffe, Deputy Attorney General

Pennsylvania Department of Transportation
Capital Associates Building

Seventh and Forster Streets _
Harrisburg, Pennsylvania 17120

Joel E. Mazafﬁ General Attorney

 Consolidated Rail Corporation

Six Penn Center Plaza

Philadelphia, Pennsylvania 15104

Edward F. Kane, Esquire

Kane, Pugh, Anderson, Subers and McBrien
512 Swede Street )
Norristown, Pennsylvania 19401

(FOR: Borough of West Conshohocken)

Walter Phipps, Jr., Solicitor

Borough of Conshohocken
321 Fayette Street _ ,
Conshohocken, Pennsylvania 19428

Sheldon Seligsohn, Attorney

The Bell Telephone Company of Pennsylvania
One Parkway

‘Philadelphia, Pennsylvania 19102

James M. Ballengee, President
Philadelphia Suburban Water Company
762 Lancaster Avenue

Bryn Mawr, Pennsylvania 19010

Roger B. Reynolds, Solicitor
County of Montgomery
Courthouse

- Norristown, Pennsylvania 19404

Lockwood W. Fogg, Secretary
Trustees of Reading Company
One Plymouth Meeting

‘Plymouth Meeting, Pennsylvania 19462

Candace N. Kreiger, Assistant Counsel

Pennsylvania Public Utility Commission =~ Law Bureau
P. 0. Box 3265

Harrisburg, Pennsylvania 17120

Mr. John L. Storch ,
Pennsylvania Public Utility Commission -
Bureau of Transportation, Rail Division
P. 0., Box 3265 :
Harrisburg, Pennsylvania 17120
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I IN RE:

i Pennsylvania,

‘V}F}k

LTSRS RS & FEE ’».7

Before the
'PENNSYLVANIA PUBLIC UTILITY COMMISSION

;bepartmgnt of Transportation : Complaint Docket
of the Commonwealth of ; No. 19707

Complainant : 8
: 98, : f
Reading Company, Debtor, |
Borough of Conshohocken,

{ Borough of West Conshohocken
and County of Montgomery, ; ;
Respondents : i

v | 09 2:1//
‘ ; ENTRY No.. . |

RUDOLPH §. PALLASTRONE
ADMINISTRATIVE LAW JUDGE
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INITIAL ORDER

(subject to Commission Approval)

BY THE COMMISSION:

1. fThat within sixty (60) days from the approval of

the Order by the Commission, Pennndt make immediate répairs to

 e£fect'a safe, smooth and satisfactory condition and upon
ccmpleﬁion; notify the Commission as tb the nature and extent
jof the said repaiis and the cost theceof.

| ‘ 2. That within six (6) months from the approval of

this Order by the Commission, Pennbot shall submit to the

, iCommission detailed plans and estimates of costs for the recon~

struction of the Matsonford Bridge.

fﬁy/thevPennﬁoti

4, ‘That every thirty (30) days from the effeetive
ldate of this Order, PennDot shall submit to the Public Utility
|Commission a memorandum detailing the status of the plans and
cost estimates. Failure to commence the Engineering and/or the
failure to submit the above mentioned reports, will constitute
a violation of this Order and the Commission will direct the
zlegal staff to institute appropriate legal proceedings for the

compliance of this Order.

/ ADMINISTRATIVE LAW JUDGE

the bridge surface paving and adjacent sidewalks as required to

‘3. That the cost of completibn of said plans be borne




L  COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF TRANSPORTATION
Office P eie¥ ¥ounsel
Novenber 10, 1977
IN BREPLY REEER TO | ‘ o e "

RECEIVED/

NOV1 01977
C. J. McElwee, Secretary 5 OFFICE
Pennsylvania Public Utility Commission muc um*’ OMMISSION

North Office Building
Harrisburg, Pennsylvania 17120

RE: Eﬁceptlons to Proposed Initial Decision and
 Request for Oral Argument
Complaint Docket No. 18707 ‘
PennDOT v. Reading Company, Debtor, « BE
Borough of Conshohocken, Borough h‘DL?EJP&K
‘of West Conshohocken and County , Cfﬁ
e e 6 it s Ao ;QRT.
of Montgomery § C

Dear Mr. McElwee:

In . accordance with Title 1 of the Pennsylvaﬁla
Code, Section 35.214, ‘The Pennsylvania Depaxtment of

- Transportation hereby moves for Oral Argument before
- your Honorable Commission on its Exceptlons to the

proposed Initial Decision of Administrative Law Judge
Rudolph 8. Pallastrone.

I certlfy that copies of this Motion have been
sent by first class mazl to all partles of record

_1msted below.

Herbert"G,". ) '
Assistant 3ttoyney General

220/HGZ stm

Attachment ‘ DOC!\ r-? ED

CC: XK. W. Walker, P.E., Chief Utility Englneer | COMPL”NI DO, FT
‘ District 6-0 v
Partieg of Record (Page Two) I ,NﬁVi%i]Q??

o] Leme &

't._ﬂ‘{}' *, ’g.m - wL-i&‘i

o et 1}
E‘:Q ." :a:':).




Parties of Record

Rudolph 8. Pallastrone

- Administrative Law Judge ,
 Pennsylvania Public Utility Commigsion
Lewis Tower Building '
i18th and Locust Streets
Philadelphia, Pennsylvania 19102

Candice ¥. Kreiger, Staff Counsel
Pennsylvania Public ptility Commission
North Office Building

- Harrisburg, Pennsylvania 17120

| Jcel E. Mazor, General Attorney
Six Penn Center Plaza
Philadelphia, Pennsylvania 19104

Edward F. Xane, Esquire

Bean, DeAngelis, Kaufman & Kane

522 Swede Street »

Norristown, Pennsylvania 19401 ;

: {for Borough of West Conshohocken)

Walter Phipps, Jr., Solicitor
Borough of Conshphocken

312 Fayette Street )
Conshohocken, Pennsylvania 19428

‘Sheldon Seligsohn, Attorney

The Bell Telephone Company

- One Parkway

Philadelphia, Pennsylvania 19102

James M/ Ballengee, President .
Philadelphia Surburban Water Company.
. 762 Lancaster Avenue -
- Bryn Mawx, Pennsylvania 19010

“Roger B. Reynolds, Solicitor
County of Montgomery
Courthouse
 Norristown, Pennsylvania 19404

Lockwood W. Fogg, Secretary
- prustees of Reading Company
. One Plymouth Meeting ,
Plymouth Meeting, Pennsylvania 139462
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PENNSYLVANIA PUBLIC UTILITY COMMISSION

Ir RECEEVED
’?‘ - NOVi 01977

'DEPARTMENT OF TRANSPORTATION OF o SECRETAPY'S OFric
THE COMMONWEALTH OF PENNSYLVANIA BRG ULy commzssxon

vs.
READING COMPANY, DEBTOR, BOROUGH

'OF CONSHOHOCKEN; BOROUGH OF WEST
CONSHOHOCKEN AND COUNTY OF MONTGOMERY

COMPLAINT DOCKET NO. 19707

EXCEPTIONS AND BRIEF CONTRA TO THE PROPOSED
REPORT OF THE ADMINISTRATIVE TLAW JUDGE

HERBERT G. ZAHN
,ASSISTANT ATTGRNEY GEHERAL

oA I mL e R e T e A S e B e d TR T S R T e IR T e e

ROBERT W. CUNLIFFE
DEPUTY ATTORNEY GENERAL

COMMONWEALTH OF PENNSYLVANIA
Department of Transportation
Office of Chief Counsel

" Harrisburg, Pennsylvania 17120
Phone: 717-787-5931




 Department of Transportation of the

Before the

PENNSYLVANIA PUBLIC UTILITY COMMISSION

- Commonwealth of Pennsylvania : COMPLAiNT'
VS. : DOCKET
Reading Company, Debtor, Borough of : No. 19707

Conshohocken, Borough of West
Conshohocken and county of
Montgomery

e b

L1

EXCEPTIONS AND BRIEF CONTRA TO THE PROPOSED
REPORT OF THE ADMINISTRATIVE LAW JUDGE

, AND‘NOW,‘to wits thislqgfsday of November, 1977, the
Permsylvania Department of Transportation takes EXCEPTIONS to the

Proposed Report of Administrative DLaw Judge Rndolph 5. Pallastrone

'1n the above entitled matter as provided by Title 1, Pennsylvanla

Code, Section 35.211, and respectfully files this Brief in support
thereof, as follows:

I. STATEMENT OF THE CASE

These proceedings were instituted by the Pennsylvania
Department of Transportation (PennDOT) by COmplaint at €. 19707,
on September 27, 1972, because of 1ts concern Wlth the condition of
the Matsonford Brldge, which averred PennbO¥T prepared a plan to

rehabilitate it in order to insure the life of the structure

‘ana~the'safetyko£ the travelling public.




After Answers were filed and a field conference and
investigation was conducted by the staff of the Pennsylvania
Public Utility Commission (P.U.C.), the initial public hearing

was held on December 20,'1972- A little over a year later, on

- January 15, 1974, the P.U.C. issued anvOrderkdirecting, inter alia,

that PennDOT's plan be approved and that the Department,Underﬁake

the ordered rehabilitation repairs at its initial cost and expense,

‘with work to be completed by December 31, 1975. Funds for the

rehabilitation were authorized and provided by the Capital

Budget Act for the fiscal year 1972-73, Act No. 42, in the amount
of $300,000.00 for the base construction costs and $48,000.00 for
design costs (N.T. 9%). |
| During the summer of 1974, upon furtherx inspection of
the bridge, PennDOT determined that the bridge had deteriorated
very significantly between 1972 and the summer of 1974 which precluded

the téhabilitatién.of the bridge and that reconstruction of it

was necessary and required (N.T. 77). Accordingly, on December 16,

1974, PennDOT filed a Petition for Modification of the January 15,

1974 Order so as to reconstruct the bridge and requested an

additional 12 months to submit new plans and cost estimates for the

reconstruction of it.

A ‘further hearing was held on April 15, 1975 on the said
Petition for Modification and it was testified,yinter alia, that

the cost for reconstruction of the bridge was estimated to be

$5,000,000.00. Thereafter, on October 21, 1975, a further Order

*References are to pages in the official transcript of the
hearing of March 10, 1977. ,

-




was issued approving PennDOT's Petition and directing, inter alia,
that PennDOT, within twelve months from the date of service of
the said Order, prepare and submit new plans and estimate of costs

for the reconstruction of the Matsonford bridge.

 Since the improvement project for the said structure
changed from "rehabilitation" to "reconstruction", the Legislative

authorization for rehabilitation contained in the afarementioned

Capltal Budged for 1972~73 (Act No. 42) could not and cannot be

switched to the rechstructlon of the bridge (N.T. 10, 41, 43).

Both the rehabilitation and reconstruction projects were
and are Capital Projects which require inclusion in a Legislature
approved Capital Budget (explained more fully herelnafter under
"Argnment") But in order to be included in a Capital Budget the
project, inter alia, must be contained in the State Transportation
Commiésion's Twelve Year Program (N.T. 15). Until October 6, 1976,
~the reconstruction of the subject bridge was on the said Transportation
Commissién's‘sai& Program and qualified for a Capital Budget, but
on that date it was deleted from the said Twelve Year Program
(N.T. 7). Due to the said deletion PennDOT was unable, financially
or legally, to proceed with the completion‘df the new plans directed
by the Order of October 21, 1975 (N.T. 58). |

| As a resuit of the aforesaid’deletion, no Capital Budget
and Eheklack‘of funds on November 30, 1976, PennDOT filed a Petition
for Modification of the Order of October 21, 1975, to extend the

~time for completion of the new plans to reconstruct the subject




bridge to 12 months from the time the Legiélature approves a
Capital Budget providing the necessary funds for the project.

A further public hearinq'was ordered’by the P.U.C. to
be set on, inter alia, PennDOT's gaid Petition for Modification

f“which\wés’held on March 10, 1977. 1In the interim, however, on

February 15, 1977, the staff of the P.U.C. t00k,thekDepositions
of James B. Chiles, PennDOT's Director of the Bureau of Economic
Research and Programming, in charge of buageting,bonaﬁfinanCed
Capital Projects under the 12 Year Program, and James Vovakes,
PennbOT's Diréctor of Bureau of Fincial Managément, in c¢harge of
PehnD0$'s non=bond financed Budget. These Depositions have -
been made part of the record in this case.

In both the Depositions and at the public hearing of
'Marcﬁ 10, 1977, Mr. Chiles testlfled as to the manner and procedure

‘required to budget and obtain necessary funds for Capital Projects

A A L cor

- from bond financing (D. 5 to 22*); he also testified the reconstruction
project for the $ubjeét bridge is not on an approved Capital Budget,
heneé PennDOT has no funds to complete the new constructidn plans,
;becéuse the Montgomery County Planning Commission removed the
project from the 12 Year Program (D. 17; T. 19). Mr. Vovakes, on
his Deposiﬂions,‘testifie& there were no funds available to PennDOT
for Capital Projects frcm,(non—boha)'current revenues (D. 56, 59).

At the March 10, 1977 public hearing, PennDOT's uncontradicted

 testimony showed the Matsonford Bridge is safe and is inspected

*References are to pages of the Depositions of February 15, 1977.

-—4-a.




periodically'(m; 76, 77, 78); that the new plans for the
- reconstruction of the bridge are 50% cdmplete (T. 65)‘and will
require one year to complete them at a cost of approximately
‘$7S,OO0.00 (r. 72, 74, 75). There was testimony that the‘sidewalks
ana‘curbs of the bridge are in need of repair (T. 98), but it ddes
not affect the structural safety (T. §2) aﬁd‘suCh repairs would
';be’aetrimentalysince it would increase the dead load of the bridge
(r. 83). . |
| Briefs were filed by the Staff of the P.U‘C. and by
PennDOT. PennDOT has maintained that the Legislature has not
appropriatéd any funds to it in order to proceed with thé design
for the reconstruction of the bridge’since it is a Capital Proﬁect,
not on the TWelve~Yeér Program and consequently is not gualified
 for é Capital Budget. “ »

Oh October 12, 1977, P.U.C.’notified PennDOT and sent a
‘copy of Administrative Law Judge Pallastrone's Proposed Initial
Decisioﬁ (received by PennDOT on October 13, 1977), a copy is
attached as Exhibit "aA", which reCommende&, intexr alia, PennbOT
must submit the new plans for reconstruction of the Matsonford
:‘Bridge to P.U.C. within six (6) months from approval by the
Comﬁission of the proposed Order. The Proposed Order is based
dpon the conclusion that P‘U;C. projects are not the type of
Capital Projects under the "Capital Facilities Debt Enabling Act"
(which implemented the Pennsylvania Constitution, Article VIII,

Section 7{a)). Although the Proposed Order does not specifically




mention, the fact it follows and must be inferred the Administrative

not required to be on the State Transportation Commission's

- Twelve Year Program in order to qualify for the Capital Budget.

|
\
Law Judge found that a P.U.C. project of Capital propoxrtions is ,
EXCEPTIONS are therefore taken to Administrative Law
Judge Pallastrone's Proposed Report and Initial Ordex, as followS:
1. The reasoning and conclusion that the funding of

P.U.C. Capital Projects is exempt from the laws'requiring‘PennDOT

to program for the Capital Budget only those Capital Proje¢t5~which

are included in the State Transportation Commission's Twelve Year

: Program (Paragraphs 7 & 8 of "Findings of Fact" and Paragraphs 2

and 3 of "Conclusions of'Law")c

2. The Matsonford Bridge is a present danger to pedestrian

and veshicular traffic (Paragraph 9 of "Findings of Fact").

3. PennDOT has avoided performance ofyitsvduty in complying

with the lawful Order of the P.U.C. and such failure is detrimental

to the safety, accommodation and convenience of the public (Paragraph 6
of "Conclusions of Law") .
4. The failure to £ind that the structural integrity of

the Matsonford Bridge is presently safe, subject to periodic

 inspections, and the safety of the travelling public is not

Q:eSently-ih‘jéopardy.

5. The failure to find that at the present time the

_granting of PennDOT's Petition for Extension of Time will not

compromise the safety, accommodation and convenience of the

pﬁbliq;




II. BASIC POSITION OF EXCEPTANT

PennDOT has petitioned for a modification of the P.U;C*‘
Order dated October 21, 1975, so as to obtain an extension of time
within which it must complete the work it Was directed to perform.
The petition, which the Proposed Order would deny, does not attack
the P.U.C.'s jurisdiction over the crossing, nor does it challenge
the P.U.C.'s power to issue the order in qﬁestion. Rather, it
requests an extension of time so that PennDOT will not be in
" violation of said order for failure to performywork it cannot
legally perform. The P.U.C. may extend the time as requested and
still fulfill its statutory function of effectuating the preventlon
of accidents and the promotion of the safety of the public, because
at present the bridge in question is safe and isrthe subject of
periodic inspections by PennDOT. In any event, at present, PennDOT
‘canndt proceed with the~work~in question unless and until it
receives the necessary authorization and appropriation from the

Legislature.




IIL. GROUNDS ON WHICH EXCEPTIONS REST

The grounds upcn’which:éennDOT‘s EXCEPTIONS rest are as

follows: |
L There is uncontradicted testimony from PennDOT's

expert bridge engineer the subject bridge is presently structurally
safe. S |

2. Act 120, Act of May 6, 1970, P.L. 356, (71 p.S. 511
,etvseq‘), the Act which created PennDOT, coﬁtrols the fﬁhding,
powers and duties’of PénnDOT and established the State Transportation
Commission (S.T;C.),7l P;S. 521, and the TwelVe Year Capital ?rojects
Program. Unaér the said,Act,vthe S.T.C. determines the said Twelve
Year Prdgramiand fecOmmends it to the Governor, the Géneral ASSembly
and the Secretary of Transportation. Unless a Capital Pfoject is
on the said Program, it cannot be included’in thﬁ Goﬁernor’s
Capital Buyciget.-_ | |
3. The Commonwealth's Capital Budgetrmust be balanced‘
from funds from current revenues and/or by the issuance of bonds.
| 4. The Capital Facilities Debt Enabling Act of July 20,

' l968;‘P¢L; 550, as amended, 72 P.S. 3920.1; et seq.; implemented

Article 8, Section 7(a) (4) of the Pennsylvania Constitution (procedure 

 for incurring debts) and defines a "Capital Project" for bond

financing as cné, inter alia, that has ah,estimated life in excess
of 5 years aﬁ an~estimated cost in excess of $100,000.00.

S : 5. "Capital Projecté" to be fundedyfromvoperéting

revenues are not defined by legislation, but the Governor's Budget
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Secretary, in his yearly insﬁructigns to the various Departments
kfdr the preparation of the Capital Budget, defines them, inter alia,
- as those having an estimated life in excess of 5 years at an
: esfimated cost in excess of $25,000.00.
| 6. The estimated cost of a Capital Project includes not
only the cost of design, but the cost of construction and acquisition
of right-of-way.
7. The Matsonford Bridge reconstruction project is a
Capital Project, either for funding from cdrrent revenueé or +the
issuance of bonds.
| 8. P.U.C. projects having an estimated useful life in
excess of 5 years and estimated to cost in excess of $25,000.00
{for current revenue funding) or $100,000.00 (for bond financing)
are Capital Projects controlied by the aforesaid,Act’lZO, the
Pennsylvania Constitution, and in regard to such projects financed
by bonds the Capital Facilities Debt Enabling Act.
| 9¢ The said Act 120 does not, per se, affect the’powers,
and duties of the P.U.C., but it does affect PennDOT's funding of
P.U.C. projects.

10. It is the General Assembly which appropriates and
'providés funds to PennDOT, not the P.U.C., just as the General
ASsembly‘appropriates‘funds to the P.U.C. for its functions.

' 11. The exclusive jurisdiction of the P.U.C. in crossing
cases, defined in Section 409 of the Public Utility Law (66 P.S.

1179), is for the purpose of "prevention of accidents and the

N




promdtioﬂ of the safety of the public," not for the accommodation
and convenience of the public. The extension of time to prepare the
new plans will not presently cause accidents ox en&ahger‘the safety
of the public,

| 12. Because of PennDOT's financial condition, PennDOT can
only undertake prdjects which can be Federally funded, and the |
Matsonford Bridge reconstruction project can only be Federally
funded when it is included in the Twelve Year Program of the

State Transportation Commission.




D e TR T e I e T

1V. ARGUMENT

A. PENNDOT DOES NOT PRESENTLY HAVE THE

‘ PUNDS AND WILL NOT HAVE FUNDS TO
COMPLY WITH THE P.U.C. ORDER UNTIL
THE MATSONFORD BRIDGE PROJECT IS ON
A LEGISLATIVE APPROVED CAPITAL BUDGET
AS PROVIDED BY LAW.

At the outset, it is to be noted these proceedlngs ware

started on September 27, 1972, by PennDOT for the rehabllltatlon

of the Matsonford Bridge, because of its desire to effectuate the
prevention of accidents and promote the safety of the pubiic, and
a‘pﬁblic héaring'was held thereon on December 20, 1972. 1If all
that would have been required for these purposes4had,béen thé
repair to the structure as had been contemplated by the original
plans submitted iﬁ 1972 with PennDOT's'COmplaint, thosé repairs
 would have been made sometime ago. HoweVer;kit was not until
'1‘Januaxy'15, 1974, that an Drder was issued and’thereaftér upon

furtherkinspection of the bridge in the summer of 1974 PennDOT

was convinced repairs were no longer feasible and reconstruction

was necessary (N.T. 68). BUT, since that time and up to the present

date,‘there‘was and is no danger that‘the bridge would oxr will

collapse; the bridge is safeuat‘the,present time for the present

conditions on which it operates (N.T. 76).

The basic problem with which PennDbOT is confronted’is
the lack of appropriated funds to comply with the existing Order
of Octobexr 21' 1975. A similar situation would exist within the
PLUL C. if the Legislature did not approprlate funds to it. PennDOT's

lack of funds results irom the requirements of the Fonstltutlon of

wld -




 ~Peﬁnsy1vaniafof 1968, the Capital Facilities Debt,Enabling Act
fof 1968, July 20, P.L. 550, No. 217 (72 P.S. 3920 et seq.) which
implemented the Said Pennsylvania Constitution, and the Act of
1970, May 6 P.L. 356, No. 120, §11 (71 P.S. 511 et seq. ) which

“created ‘the Department of Transpor+atlon.

1. Requirements of Act of 1970, May 6, P.L. 356, No. 120.

ThézGeneral Assembly created PennDOT by enacting Act 120,
and within that Act, in Section 18 (71 P.S. 521), the State Trans—
pQrtatién Commission was established. In Section 13(a)(13) of

| Act 120, as amended, (71 P.s{ 512) it is provided:

"{a) The Department of Transportation

in accordance with appropriations made

by the General Assembly ... shalil have

the power and its duty shall be:

* Ok Kk

(13) To prepare and submit every even-
numbered years ... to the State Trans=
portation Commission for its consideration,
a program which it recommends to be under—
taken by the Department of Transportatlon ‘
durlng the twelve fiscal years next

ensuing. Each two years thereafter, the
- Department of Transportation, taking into
consideration the recommendations of the
State Transportation Commission, and other.
relevant information, shall review, revise,
adjust and extend its construction program
for two years. The preparation and con-
sideration of the program shall be coordinated
‘with the preparation and considderation of the
Commonwealth's Capital Program by the State
Plannlng Board ...." {(underlining supplied)
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Section 18 (¢) of Act 120, setting up the StateyTransportation
Commission (71 P.S. 521) provides: ‘

"{c) The Commission shall have the
power, and its duties shall be to
gather and study all available in=
formation, data, statistics and
reports relating to the needs for
highway construction or reconstruction
... and services in the Commonwealth
to determine ... and recommend order
of priority ... facilities and
services should be constructed or
reconstructed and to certify from

time to time the results of such
determination to the Governor, to the
General Assembly and to the Secretary
of Transportation, for their consid-
eration. Transportation programs

s0. determined shall not be changed,
deleted or altered, except by the ,
Commission ...." (underlining supplied)

While Act 1920 does not impair or suspend the powers and
duties of the P.U.C., as set forth in Section 22 of the said Act,
the Act does affect the budgeting by and the appropriation of
fﬁnds to PennDOT. The Act specifically states the Transportation
‘Ccﬁmission must set the priorities for the budgeting and funding of
Commonwealth projects after gathering and studying all available
information of the needs for highway construction or reconstruction.
There is no distinction made between PennDOT projects and P.U.C.

projects.

2. Constituional Requirements.

The Constitution, in Article II, Section 1, gives the




General Assembly the legislative power of this Commonwealth.
Section 12(a) of Article VIII of the Constitution requires the
- Governor to annually submit to the General Assembly a balanced

operating budget:

“M(a) ... setting forth in detail
(1) proposed expenditures classified
by department or agency and by program
and (ii) estimated revenues from all
sources. If estimated revenues and
available surplus are less than
proposed expenditures, the Governor
shall recommend specific additional
sources of revenue sufficient to pay
the deficiency ...."

And in Section 12(b) of said Article VIII the Governor is
required to annually submit to the General Assembly:

"{b) a capital budget ... setting
forth in detaill proposed expenditures
to be financed from the proceeds of
obligations of the Commonwealth oxr
its agencies or authorities or from
operating funds." (underlining
supplied)

Thus, the Governor is required not only to submit to the
General Assembly, for its approval and passage of legislation,‘a
balahced operating budget based on available funds from all sources,
but é capital budget based on proceeds from obligations and from
operating funds. In Section 12(c) of said Article VIII, projected
o 6perating expenditures in the budget must be classified by depart-

ment or'agency=and by program in reasonable detail; projected




Capital PtdjectskmuSt be specifically itemized by purpose. [The
annual budget for the Commonwealth, for operations and capital

projects, are enacted into law by specific acts of the General

‘ASSembly{}

Regarding PennDOT's operating funds,'unaer‘Section'ii of

Article VIII of the Constitution of 1968, which changed the prior

law, "all proceeds from gasoline and other motor fuel excise taxes,
motor registration fees and license taxes, operators’ license fees
and othervexciSé taxes imposedkon,products used in motor trans-—
portation after providing therefrom for (a) cost of administzation
and collection, (b) payment of obligations‘incuﬁred in thé con=
structiaﬁ and reconstruction of public highways and bridges shall

be appropriated by the General Assembly to agencies of the state

or political subdivisions thereof; and used solely for construction,

feconstructiOn, maintenance and repair of and safety on public highways

and bridges ... and shall not be diverted by transfer or otherwise

to any other purpose ceilt

Similar to the P.U.C. which makes assessments to the

utility companies under its jurisdiction for its operation of funds

v,and'Whichythe Legislature then appropriates tovthe'éommission,

PeﬁnﬁQT's current revenues are appropriated to it by specific
1egislatian; Under prior law there was a continuing appropriation
of thesé’proceeds to the Secreﬁary of Transportation {Highways) |
without furﬁher législative action,‘who used his discretion as to
the use’therebf, but this is no longer the case.




Furthermore, even with financing from bondfrevehues,
funds are limited. Article VIII, Section 7(a) (4) of the‘Constitution,
which limits the Commonwealth's indebtedness, provides a debﬁkmay
ba;inburred for "Capital Projects” specifieally itemized on a Capital
Budget which will not cause the amount of all net debt outstanding
to exceed 1 3/4 times the average annual tax revenues in the previous
five years. 'This portion of the Constitution addresses itself to

bond-financed Capital Projects in a Capital Budget.

'3‘ Capital Facilities Debt Enabling Act of 1968

| The Capital Facilities Debt Enabling Act of 1968 (72 P.S.
3920) is considered to implement said Section 7(a) (4) of the
Constitution and in Section 2(1) of the said Enabling Act (72 P.S.
“392D;1)‘a~"capital Project" for bond~-financed projects is defined
as having‘“an estimated useful life in excess ef five years and an
estimated financial cost in excess of enerhundred thousand dollars
($100,000)." Section 3(a) of the said Enabling Act (72 P.S. 3920.3(a))

provides for a Capital Budget to be prepared in accordance with the

| said Act and submitted by the Governor each fiscal year to the
-legislature, and the legislature thereafter is to prbceed to
consideration of the Capital Budget in accordance with Article III
of the Constitution (which sets forth the legislative procedure).

The Debt Enabling Act also provides (72 P.S. 3920.7) for the
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 Capital Budget which are funded from bond revenues, they arekalso

However, the Governor's Budget Secretary, in the yearly instructions

' to the various Departments from the preparation of the Capital

issuance of Commonwealth bonds to provide the funds for the

approved Capital Projects in a Capital Budget.

4. Capital Projects.

"Capital Projects", however, are not only those on a

funded from operating revenues. Section 12(b) of Article VII of
ﬁhe Constitution, as stated, infra, teQuires the Governor to submit
to the General Assembly each year a Capital Budget showing which
of the proposed expenditures are to be financed from bonds or f:om

operating funds. There is no legislation which defines what a

Capital Project is that is to be financed from operating funds.

Budget, defines a "Capital Project™ to include "any'buiiding, structure,

facilitquor physical public betterment or improvement" which "has

an estimated useful life in excess of five years and an estimated

~ total cost in excéss of tWénﬁy*fiVe thousand dollars’(szs,OOO).“

These instructions list Capital Projects into four categoriess:

a) Public Improvenment Projects; b) Public Improvements -~ Original

;?urnishings and Equipment; c) Transportation Assistance Projects;

and d) Highway Projects. The Highway Projects are defined to

include the design, purchase of right~of-way construction, re-

- construction, and other inprovements to highways and bridges on

the state highway system.l

iThis is a matter of public record and judicial notice should be

~ given it.
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As an example of the appropriations from bperating funds
in the Capital Budget, the Governor's Executive 1977-78 Budget, on

page 2661 programmed $59,000.00 from current revenues for lighting

&t Capital City Airport {the total cost being $230,000.00 of which

$171,000.00 would be federally funded).
A further example of an appropriation from current

revenues for Capital Projects is Act No. 352, P.L. 1091,2 of

'1974-75 Capital Budget approved December 30, 1974, where ihkthe

cétegory of "public improvement projeCts," the GeneralkAssembly
provided funds frbm.the General Fund, for itemized projects with
their respective estimated costs, to the Department of Agriculture
in the total sum of $60,000.00, to the Department of Education in

the total sum of $1,031,500.00, to the Historical and Museum

fCommlsSLOn in the total sum of $218,000.00, to the Department of

Military Affairs in the total sum of $99,000.00, and to the 

Department of Public Welfare in the total sum of $466,000.00.

A review of the foregoing demonstrates that Act 120

requiresyPennDOT‘tc recommend a twelve year program to the State

1 The P.U.C. has a copy of the 1977-78 Budget; it is a public
record and judlClal notice should be given.

2 JudlClal notice of an Act of the General Assembly‘should be

“given.




"TﬁanspartationvCommission coordinated with the preparation and‘
CQnsiderationiof the Commonwealth's capital program (bond and
operating fund’financed). The State TransPGrﬁation'Commission,4
in turn, recommends its twelve year program to the Governor, the
General Assembly and the Secretary of PennDOT and fhis—program
¢an-only be change& by the Transportation Commission. if a project
has an estimated life,of over fiVe‘years and has~a.totél éost_of
over $100,000.00 to be financed from the issuance of bonds or over
$25,000.00 from operating revenues, it is a Capital ?foject to be
inclu&ed in the CQmenWealth’s Capital Budget. ‘The Consﬁitutionv
requires the Governor to submit a balanced budget-classified'as to
departments and programs each year to thevGeneral~Assembly’and the
General Assembly enacts the budget into law. | ‘

Since PennDOT gets all its funds by appropriations of
the General Assembly, the appropriations specify the use to which
the funds are to be made, and if a Capital Project, the Capital
Project is specifically itemized in‘the law. Neither in the
Constituﬂibn nor‘in.the variouslaws, concerning the appropriation
of funds, lS the P.U.C. or P.U.C. projects mentioned. A P.U.C.
:fprwject, 1f it is classmfled as a Capital Project, and on the
Capital Erogram, is included 1nvthe budget and PennDOT m _;z»be
appropriated thcse funds»ohly in thevevent the General Assenbly

includes that project in its appropriations. It is not the

P.U.C. which provides the funds to PennDOT; it is the General

‘Assenbly. -
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The testimony of James B. Chiles, PennDOT's Director

of the Bureau of Economic Research and Programming, clearly shows

the instant P.U.C. project was given priority within PennDOT,

that the Secretary of Transportation favored the project, recommended

- it to the Transportation Commission and that the Transportation

Commission was aware it was a P.U.C. project (D. 45, 46; N.T. 31, 32).

Even if the Secretary had insisted it be placed on the program, he

~ is only one of many members of the said Transportation Commission

which could overrule him. It was the Transportation Commission
which neglected to place this project on the twelve year program,

not PennDOT. Representative Anthony J. Scirica, in his testimony

at the hearing of March 10, 1977 (T. 22 to 27, 54), gave a complete

resune of the proceedings before the Transportation Commission when
PennDOT attempted to place the bridge on the twelve year program

and he stated, "From the remarks made by Secretary Sherlock, it was

apparent to me that he favored the Matsonford Bridge Project over

~ the other Montgomery projects." (T. 54)

Not only is it required that the said bridge project be

placed on the Twelve Year Program in order it be funded with state

~funds, it is also a reguirement in order to be Federally funded

(r. 15). It is a well known fact that‘because‘of inadequacy of

current revenues,l PennDOT has only considered capital construction

1 The Governor, in his Budget message to the General Assembly on
 February 15, 1977, asked for a two cent a gallon increase of
the gasoline tax just to maintain the some 45,000 miles of State
Highways and construct highway improvements at the xate of
$100,000,000.00 a year from bond funds.
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financing and for federal funding. In order to qualify for federal
\~fdn&§‘hhébprcject must be on the twelve year program. The Matsonford
\‘ Bri&gé‘prdﬁect will’qﬁalify for such federal funding when it is

|
i
‘projects, in thevlaSt several years, which are éligib1e fof bond ‘
- placed on the said program.
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B. P.U.C. PROJECTS ARE CAPITAL PROJECTS
. WITHIN THE CONTEXT OF THE "CAPITAL
‘ FACILITIES DEBT ENABLING ACT".

The Commonwealth of Pennsylvania is limited by‘Article VIII,
Section ?(a), in Clauses 1 through 4 of the Constitution of Penn-—
sylvania, to four methods for bond financing. The Clauses 1 through
.. 4 provide: |

"(1) Debt may be incurred without limit
to suppress insurrection, rehabilitate
areas affected by man-made or natural
disaster, or to implement unissued
~authority approved by the electors prior
to the adoption of this article.

(2) The Governor, State Treasurer and
Buditor General, acting jointly, may (i)
issue tax anticipation notes having a
maturity within the fiscal year of

issue and payable exclusively from
revenues received in the same fiscal

yvear, and (ii) incur debt for the purpose
of refunding other debt, if such refunding
debt matures within the time of the
original debt.

(3) Debt may be incurred without Iimit
for purposes specifically itemized in
the law authorizing such debt, if che
question whether the debt shall be
incurred has been submitted to the
electors and approved by a majority of
those voting on the question.

(4) Debt may be incurred without the
approval of the electors for capital
projects specifically itemized in a
capital budget if such debt will not
cause the amount of all net debt out-
standing to exceed one and three-~quarters
times the average of the annual tax
revenuew deposited in the previous five
fiscal years as certified by the Auditor
General. For the purposes of this sub=
section, debt outstanding shall not




include debt 1ncurred under clauses (1)
and (2) (i), or debt incurred under
clause (2) (ii) if the original debt
would not be so considered, or debt
~incurred under subsection (3) unless
the General Assembly shall so provide
in the law authorizing such debt."

of the'four methods which are permitted for bond financing; PennDOT
cah only conveniently use funds which‘have been generated by the
method permitted under Clause 4 to finéhce rail-highway projects
ordered by the Commission. "The Capital Facilities Debt Enabling
Act", Act'df JulyVZO, 1968, P.L. 550, as amended, 72 P.S. 3920.1,
et seq., has 1mplemented Clause 4 by providing, inter alia, two
thmngs‘ First a detailed procedure for incurring debts pursuant
tQ clause 4, and second, a definition of "Capital Project". At this
poxnt we will cons ider whether any Comm1551on ordered rail-highway
crossing project can meet the requirements of the definition
"Capital Préject" provided in the Enabling Act. Later, in this
Brief, under Argument C, we will consider whether the project in
question is a'?Capital Project.”

The definition of a "Capital Project” provided by the
“Capital Facilities Debt Enabling Act" is in two parts, the first
part provides a set of criteria and the second a iist of nine
categories into one of which all "Capital Projects" must fall.
Many Commission ordered rail-highway crossing projects clearly
- meet the criteria set forth in the first part of the definition,

namely:

.




"1. ‘Capital Projects' means and
- included (i) any building, structure,
facmllty, or physical public better-
ment or 1mprovement, or (ii) any
land or rights in land: or (iii)
any furnishings, machlnery,
apparatus, or equipment for any
public betterment or improvement;
or {iv) any undnrtaklng to construct,
repair, renovate, improve, equip,
furnish or acquire any for the fore-
going, provided that the project is
designated in a Capital Budget as a
Capital Project, as an estimated
~useful life in excess of five years
at an estimated financial cost in
excess of one hundred thousand
dollars; provided, that the one
hundred thousand dollars limitation
shall not apply to original equip-
ment and furnishings for previously
authorized public improvement
projects and shall include projects
to be flnanced by the incurring of
debt «...

The question remains whether any Commission ordered rail-
highway crossing project can fit into one of the nine categories
provmded. The most promlslng candidate category for them is:

"Highway projects, means and includes
projects of a type which the State
Highway and Brldge Authorlty is authorized
to construct, improve, equip, malntaln,
acquire, or operate under the provisions
of the Act of April 18, 1949 (P.L. 604},
known as the 'State Highway and Bridge
Authority Act.'" (Emphasis added.)

Since the definition of the category "Highway Projecté".refers to the

type of project authorized by the "State Highway ana Bridge Authority

Act", a thorough examination of what'type,of project can be "Highway




Projects"‘requires a consideration of the histofy of the State
Highway and Bridge Act and its‘relationship to the "Capital
Facilities Debt Enabling Act".

The PennsYlVania Constitution of 1874 in Article IX,
Section 4, restricted the amount of debt whiéh the Commonwealth:
could incur in its hame for the financing, of highway projects. In
order to avoid the restriction, in 1949 £he "State Highway and Bridge
Authority" was established with the authority to issue bonds in its

own name, rather than in the name of the Commonwealth. As was stated

 in Adam Eidemiller, Inc. v. Commonwealth, 182 A.2d 911, 913, 408 Pa.

195, 1962, "the authority is nothing more than a vehicle to facilitate
financing of'state highway projects". Through the Authority, the
amount of funds generated by indebtedness with which the theniState
Highway Department coﬁld build projects,‘could be greater than the
cohstitutionally'establishedklimit. The "State Highway and Bridge
Authority Act" did not increase the authority of the then Highway
Departméht with respect to the type of project it could construét,

but only raised the limit on the amount of funds it could use.

Thé type of project authorized by the "State Highway

~ Bridge Authority Act" is:

v .. constructing, reconstructing,
improving, equipping, furnishing,
maintaining and operating State
highways, bridges, viaducts, toll
bridges, tunnels, traffic circles
on State highways, maintenance
sheds, offices and garages and
roadside rests (any and all of the
foregoing being herein called
‘projects®) ...." 1949, April 18,
P.L. 604, as amended, 36 P.S. 3604.
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ébmmission.oraered rail-highway crossing projects fit into this
description and are authorized under the Act for State Highway and
Bri&ge*Authority=boﬁd financing. Although the issue was never tested
in Court, such projects were considered by the said Authority to be
s0 authérized,‘and have been routinely finanCed by boﬁds issued by
the said Authority in the'past‘

With the adoption of the present Pennsylvania Constitution,
- the State Kighwaf and Bridge Authority lost its importance due to
Articel VIII, Section 7{a). The Authority has not issued any new
bonds or let anyvoonstruction contracts since 1968. Its only
'function‘at present is to close out construction contracts and
right—‘off-way claims dating from that time. The “Capital Facilities
- Debt Enabling Act“ refers to the "State Highway and Bridge Authority
Act™ not in order to require that the "“Capital Projects" under‘the
first Act be projects which are authorized by the second (at present,
na‘projecﬁs are being authorized by'the State Highway and Bridqe
Authoriﬁy}, rather, the "Capital Faciliﬁies Debt Enabling Act®

permits the financing of the type of project authorized by

the "State Highway and Bridge Authority Act” to be accomplished
instead under the procedures set forth in the "Capital Facilities
Debt Enabling Act". Commission ordered rail-highway crossing

projects are that type of project, f£it the definition of "Highway

Project” in the "Capital Facilitieg Debt Enabling Act™, and can

therefore fit the definition of “"Capital Project"™ in the Act.

D6




‘Again, although the issue has never been tested in the courts,
:many‘such projects are considered by PennDOT to be "Capitai Projects",
and furthermore the legislature itself has routinely approved such
projects on its Capital Budget for bond 'financing as "Capital
Projects."

It may be useful to briefly examine the financial
situatioh as it would exist if Commission ordered rail~highway
crossing projects could never be "Capital Projects" as defined by
the "Capital facilities Debt Enabling Act". In that event, no
Commission braered rail=highway crossing project could bé contained
© on a Capital Budget as a "Capital Project", and no legislative
’authority could be obtained for debt financing under the "Capital
. Facilities Debt Enabling Act" and Article VIII, Section 7(a5,

Clause 4. As a result, the only‘Way in which the Commonwealth

, Gould‘ccnstituticnally finance a Commission ordered rail-highway
crossing project with procée&s‘from debts would bé through the use
of one of the three other methods outlined by Article VIII, Seétien
7(a), Clauses 1 through 4. The method permitted by Clause 1

{quoted above) is not appropriate to such projects by the terms

of the clause. Clause 2 (quoted aboVe) imposes conditions on the
repayment of debts incurred by that method which are too restrlctlve
to be of practlcal assistance for such projects. The terms of
Clause 3 {guoted above) could be appropriate for such projects

and the conditions for repayment established could be sufficiently




flexible, but obtaining the approval of the electors as required
‘;by the clause is more difficult and time consuming than obtaining
the‘apprbval of the legislature;, We believe that none of the
other three clauses proVides a method which can practically be
used for the generating of funds from debts to finance Commiésion
ordered rail-highway projects, and that no one would wélcbme a
situation in which one of those alternative methods had to be
used.

It is clear from a close reading of the;definitioné
ccntéined in the "Capital Facilities Debt Enabling Act," and the
other relevant statutes, that Commission ordered rail~highway |
crossing projects can be "Capital Projects", and can therefore be
approved by the legislature as such on a Capital'Budgét'for bond

financing.
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FUNDS REQUIRED FOR DESIGN OF A CAPITAL
PROJECT UNDER THE CAPITAL FACILITIES
DEBT ENABLING ACT OR THE GOVERNOR'S

- CAPITAL BUDGET INSTRUCTIONS REQUIRES
LEGISLATIVE APPROVAL.

The position may be taken that since the design costs

for the completion of the desigh for the Matsonford Bridge is only

$75,000.00, which is less than $100,000.00, legislative approval

on a Capital Budget is not required. However, in the said

P.S. 3920.2),

Enabling Act, in Section 2(1) and (6) of the "Definitions" (72

it is provided:

"(1) 'Capital project' means and
includes (i) any building, structure,
facility or physical public better-
ment or improvement ... provided

that the project is designated in

a capital budget as a capital project,
has an estimated useful life in excess
of five years and an estimated

“financial cost in excess of one

hundred thousand dollars ($100,000)
«s«e"  {underling supplied.)

In Section 2(6) of said Enabling Act it is provided:

"{6) 'Financial cost' includes
acquisition cost and construction
cost where applicable as well as
an allocated portion of ... fees
and expenses of architects,
engineers, and other professionals
for ... preparing plans and
specifications ...." (underlining
supplied.)

Further, the Governor's instructions, via his Budget

Secretary, for the Capital Budget, supra, which relate, inter alia,




to proceeds from operating revenues define an improvementrto be
a "éapital Prbjeqt“ which includes "any building, structure,

- facility, or public betterment ... and that the project has an
estimated useful life in excess of five years and an estlmated
'total cost in excess of twenty-five thousand dollars ($25, OOO)
«eeu™  (underlining supplied.)

Thus, both for bond and current réVenue financed‘projects,
it is the total coSt of the project that determines whether anykof
_ its component parts are determined to be a Capital Préject which
’requires inclusion in the Capital Budget which the GOVerhor is re-
q&itéd to submit to the General Assembly for its apprdval.

In this case, the design of the Matsonford Bridge, being
a part of the "financial cost" as defined in the Debt Enabling
Act or part of the "total cost" as contained in the Governor's
Instructions for the Capital Budget, is a Capital Project and

requires legislative approval for‘funding.
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D. PENNDOT IS IN A HELPLESS POSITION
TO COMPLY WITH THE P.U.C.'S ORDER.

The bottom line to PennDOT's position and regquest for

kextensibn‘of time to comply with the Order of October 21, 1976, is

that it just does not have funds to proceed. PennDOT is not testing

the Commission's authority to order the plans to‘be completed or

'the work to be done, nor is it blatantly trying to aveid it.

PennDOT sincerely believes the Matsonford Bridge reconstructlon

: proyedt, including the design, is a Capltal Project within the
'pr0v131ons of the Constitution, The Capital Fac;lltles Debt Enabllna

‘Ack, Act 120 of 1970 and the Governor's instructions for the

preparatlon of his Capital Budget. It is PennDOT's further position
that 1t is basic constitutional law that the power conferred ypon
the Leglslature to make laws cannot be delegated to any other

body or authorxty: Appeal of G'Hara, 389 Pa. 35 (1937): Wm Penn

Parking Garage,.lncska City of Pittsburgh, 464 Pa. 168 (1975)

What the General Assembly can do is epact a law to delegate a powex

to another body to determine some facts or state of things upon

which it makes or intends to make its own action depend: Penn-

,sylﬁania,ﬂuman_Relations Commission v. Chester School Dist.,

427 Pa. 157 (1967). This is exactly what the General Assembly

did in the Public Utility Law in Sections 409 and 411> it gave

the power to the P.U.C. to determine the state of things regarding

public rail-highway crossings. However, the LegiSlature‘aid not,

w3l




and could not delegate to the P.U.C. the power to budget Capital'
Projects to be financed from current revenues or bonds.
But, even if PennDOT's position is disregarded, it still

does not have available funds to proceed. The testimony of both

Mr. Chiles and Mr. Vovakes confirmed this (D. 40, 41, 60). The

Department attempted to get funds to comply with the Order. The

testimony produced by the Department shows that this project had

a greater priority within the Department thén other Department
: projects (N.T. 50) and the Secretary of Transportation recommended
to the Transportation Commission fhat this project be placed on the
 current Twelve Year Program (N.T. 54). It was the StatefTrans~

portation Commission, not the Department, which was responsible

for deleting this project on the said program (N.T. 54, 55).

Representative Scirica confirmed this and stated for the record

that he was hopeful of having the rehabilitation of the bridge

| included in the current twelve year program and in the next

Capital Budget (N.T. 25, 26).

PennDOT presently is proposing legislation to agmend the

Act of July 9, 1976 (P.L. 858, No. 155), known as the Capital
‘Budget Act for Fiscal Year 1976-1977, to authorize $43,252,000.00

in bond financing so that it can comply with various P.U.C.

projects, including the Matsonford Bridge, and to be repaid from

the General Fund, a copy of which is attached. Some of these

projects in the proposed Act are on the Twelve Year Program, most

of[thém are not. But PennDOT is trying to do everything under the
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sun to obtain funds to comply with P.U.C. orders. It would be
very helpful if the Commission would endorse the proposed legis-

lation to the General Assembly for enactment into law, or any other

. suggested aid to obtain funds from the General Assembly.

All funds appropriated to PennDOT are "line 1tem“ funds
'fdr SpeCifiC'pﬁrpOSeS, whether for operations or Capital Projects
and whether from current revenues or bond financing. PennDOT
has no funds for the Matsonford Bridge~reconst£udtion, or any
excess funds, and until funds are appropriated to 1t, PennDOT

A &

is in a helpless position.

.




E. CONCLUSION

As stated before, there is uncontradicted testimony the
Matsonford Bridge is safe and not in immediate danger of collapse.
Based on the arguments herein and PennDOT being without funds, for

one reason or another, the Petition of PennDOT for Extension of

Time until it gets the funds should be granted.

Resp,

ctfully ghbmi

~ Herbert G./7zabh
Assistant Atfornel General
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Before the
PENNSYLVANIA PUBLIC UTILITY COMMISSION

{t I8 RE:
|l Department of Transportation : Complalnt Docket
of the Commonwealth of No. 19707
‘?Pennsylvania;
Complainant
Vs .

Reading Company, Debtor,

Borough of Conshohocken,

'Borough of West Conshohocken oot
and County'of Montgomery,

Respondents

APPEARANCES

| Pennsylvania P.U.C. - Candace N. Kreiger, Esquire
; PennbDot = Herbert G. Zahn, Esquire




Béfore the

PENNSYLVANIA PUBLIC UTILITY COMMISSION

IN RE:
|l Department of Transportatlon :  Complaint Docket
- {1 of the Commonwealth of - ; No. 19707 :
|| Pennsylvania,
| Complainant
VS,

'Reading Company, Debtor,

Borough of Conshohocken,

|l Borough of West Conshohocken
_;and County of Montgomery,

Respondents

BRIEFS

Briefs were filed by Pennsylvania Public Utility

Commission and PennDot.
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:Departmentkaf Transportation : Complalnt Docket
of the Commonwealth of - No. 19707
' Pennsylvania, ,
' Complainant
vs.

'Reading Company, Debtor,
 Borough of Conshohocken,
 Borough of West Conshohocken

{l attention on September 27, 1972, by Complaint filed at Docket

 to renovate the structure. An answer to PennDot's Complaint was

' filed by all party Respondents,

Beforé the

* PENNSYLVANIA PUBLIC UTILITY COMMISSION

and County of Montgomery,
| Respondents

INITIAL DECISION

(Subject to the Commissions Approval)

HISTORY OF THE PROCEEDINGS

This matter was first brought to the Commission's

#C‘19707 by the Pennsylvania Departmenﬁ of Transportation.

PennDot's Complalnt alleged that the Matsonford

|
|
|

Bridge 1ocated in the Borough of West Conshohocken,was in a state

' of disrepair and that PennDot was in the process of preparing plan#
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On January 15, 1974, the PuBlic Utiiity Commission
issued an Order directing that PennDot's repair plans be approved
 and that PennDot undertake repair and rehabilitation in accordance
with the:?ublic Utility Commission's Order. Further, the
 Commission ordered that hearings be held on matters concerning
 cost allocation and future maintenance obligations.
| On December 16, 1974, 'P,en‘nD’ot filed a Petition for
Modification of the above mentioned Ordet, alleging that repairs
and renévations of the Matsonford Bridge would not be economically
feasible and that the bridge should be reconstructed; Further,
|| that the Public Utility Commission modify its January 15, 1974,
fl order to provide PennDot withAan’additional'tﬁelvé (12) mohths to
il submit detaiprléns and estimates of cost for reconstruction
Il of the Matsonford Bridge. |
On October 21, 1975, the Public Utility Commission
|l issued an Order approving PennDot's Petition for Modification and
directed that within twelve (12) months from said date, that
’EFénnDot prepafe and submitkto the Public Utility Commissioh and
all parties of iecord, detailed construetion~plans and costs for
the new Matsonford Bridge. ;

The matter again came before the Public Utility
| Commission at the request of the Borough of Conshohocken by letter
ZPetition filed on November 12, 1976, énd a Petition filed by'
|l PennDot on December 16, 1976, praying for a Modification oﬁ,ﬁhe

ll Order of October 21, 1975, in the unature of a time extension.
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The Borough of Conshohocken stated in its Petition

'-tﬁat it had not received from PennDot, detailed construction plans
|l and cost estimates as requiréd by the October 21, 1975, Order.
‘élt requested that there be enforcement of that Order:against
ifPénnDot,by the Attorney General for the Commonwealth of

Pennsylvania.

PennDot filed an answer to the Borough of Conshohocken'

’?etitién alleging inter alia that the Matsonford Bridge was not on
 the Cbmmonwealth of Pennsylvania's twelve (12) year highway
ﬂprdgtam nor on the approved Capital Budget and therefore, PennDot
was mot financially able to proceed with detailed construction
‘plans and‘cost estimates in accordance with the October 21, 1975,
fOrdEfA PerinDot further requested that the Commission extend thek

fl Oxrder of October 21, 1975.

On January 18, 1977, the Commission ordered that a

|l hearing be held on the Borough's Petition and PennDot's Petition
for Modification. It also directed the staff of the Public Utility

|| Commission to intervene in this matter.

On February 16, 1977, counsel for the Public Utility

 Commission filed with your Administrative Law Judge, an applicatioq
i for Subpeona Ad Testificandum requiring the appearance of Paul C.
Peterson, Bridgé Engineer for District 60, Department of Transpor- |

§l tation., Said Petition for subpeona was granted.

s

i
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- On March 10, 1977, a hearing was held on the
chrough’s Petition and PennDot’s Petition for Modification. At
‘the conclusion of the hearing, your Administrative Law Judge,
|l directed that counsel for the Public Utility Commission staff

'and counsel for PennDot submit briefs on their relative positions.

SUMMARY OF EVIDENCE

Counsel for PennDot presented testimony through James
B. Chiles, PennDot's director of Economic Research and Programming
and Paul C. Peterson, District Bridge Engineer for PennDot’s
| District 60.

Mr. Chiles testified concerning the twelve (12) year
 highway program of the Commonwealth of Pepnnsylvania and matters
concerning the Gapital Budget. He stated that the Matsonford
Bridge reconstruction was not on the approved "Capital Budget" !
and;fnrther, tgstified as to PennDot's depértmental policy concerni
ing budgeted Public Utility Commission projects.
| ‘Mr. Peterson, District Bridge Engineer, was cross-
examined by counsel for the commission concerning the status and
Tcost of the detailed construction plans as well as the present |
state of the Matsonford Bridge as effects the séfety of pedestrians
ll and vehicular users. During the course of thé testimony, certain
 PermDot exhibits were admitted namely‘Senate Bill 59, Act 42,
PennDot Exhibit 3 and Capital Budget Highway Project Estimate i
1976-1977, PennDot Exhibit 4 and a letter to the members of’the
 State Transportation Commission from William A. Sherlock, dated
‘;September 13, 1976, PennDot Exhibit 5. |
The staff did not present any witnesses on its own

Il behalf.




| The Borough of Conshohocken called Frank Mofan,
'Engineer‘to‘the Borough of Conshohocken who testified that the
.,:bridge is in a state of disrepair and that it presented a present
’danger to pedestrians as well as vehicular traffic.

Anthony J. Scirica, Representative of the 148th
'Legislative District, presented evidence that he had several
It conversations the previous year and that he was under the impress-
;ion that the Matsonford Bridge was on the Capital Approved Budget.

He evidenced his concern as to the condition of the bridge.

DISCUSSION
In réviewing the testimony of the witnesses whé
'Eappeared at thelhearingnof March 10, 1977, several pertinent
areas of the testimony are worthwhile mentioning. The Matsonford
fBridge,project was part of the approved Capital Budget for the
;ifiscal year 1972-1973 as a Bridge Rehabilitation Project. That
upon review by the District Engineer, at PennDot's St. David's
office, it was concluded that rehabilitation was inappropriate and
complete reconstruction would be necessary. As a result of this
 decision, the policy of PennDot was to submit this project to the
|l Conmonwealth of Pehnsylvania for replacement on the twélvey(lZ)‘
 year highway program. That the submission of said project went to’

the Legislature for approval to the Capital Budget which cannot i

¥

1l be done by PennDot but must be done by the Transportation Committee.

Further, that a Public Utility Commission project is not
fsubmitted on the twelve (12) year highway prﬂgram;and;that PennDot |
 cannot honor the directives of the Commission. Although,

'Mbntgoméry;County for the twelve (12) year time period has an

k'allbcation of $40,000,000.00, the Matsonford Bridge project was
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not part of that construction allocation. But most importantly,

tNr. Chiles, indicated that the twelve (12) year program is fleX1b1€;

enough that any project can be deleted and,another one can be
‘:added‘ } ’

Mr. Peterson, District Engineer, further testified that
50% of the plans have been presently completed and that the
ibalance of the construction plans and costs could be completed
;in approximately one (1) year. Mr. Peterson, agrees with witness
'Mbrén,'and Representative Scirica that the surface should be
'vrepaired immediately. He shared the same concerns as witness
kaoran who stated that the sidewalks were in such dlerepalr that it]
fshould be lmmedlately repaired.

This matter presents two (2) very interéstiﬁg issues,
;they are namely:
| a) Whether the mandates of Act 120, Act of
May 6, 1970, P.L. 356, requires that all Public Utility Commission‘
‘progects should be placed on the Commonwealth s twelve (12) year
.hlghway program ox
| b) Whether Sections 409 and 411 of the Public
lutility Commission Law, as amended, 66 P.S. Section 1179, (81)
vested in the Public Utility Commission exclusive jurisdiction
and power of all matters pertaining to public railway'highwéy

 crossings within the Commonwealth of Pennsylvania.

L |
' |
!




|| for Capital projects be accomplished. They alleged that the
Il Public Utility Commission project i.e., the Matsonford Bridge is

Za,Capital Project and therefore, falls within the mandates of the

‘Section 2, (1) of the Enabling Act any project in excess of
%$100,000‘OD nust be placed on the Capital Project Budget, and

since the Matsonford Bridge reconstruction costs will exceed

 years, this must by definition be considered a Capital Project.

 Public Utility Commission Law that Legislature has vested exclusive
jurisdiction and power in the Public Utility Commission in matters[
concerning highway crossings., whether they be construction,

alterations or relocation as well as abolitionm.

powers and duties of the Public Utility Commission and/or are

;Pubiic Utility Commission projects not Capital Projects within the

PennDot alleges that Capital Facilities Debt Enabling

Act of July 20, 1968, directs the manrer in which,all’fundings

above act. In support of this position, they state that under

$5,000,000.00 and the estimated life is in excess of five (5)

The staff's position is contra and theycite Section 22
of Act 120 which provides inter alia:
"Nothing in the Act shall effect
in any manner the powers and
duties of the Pennsylvania Public
Utility Commission".

It is clear from Section 409 (b) and (c) of the

The crucial question is, does Act 120 effect the

meaning of the Capital Facilities Enabling Act?




1A1though, both counsel advanced strong supporting arguments for

|l their position it would appear in reviewing the Act, Section 22,

and the Public Utility Commission Law, it would appear that

PennDot cannot avoid the clear mandates of the Public Utility

{i Commission Law and the lawful Order of the Commission. Although,
;it is clear that the construction of the Matsonford Bridge will
linvolve a cost in excess of $100,000.00 and have a useful life in
jexcess of five (5) years, the requirements and manddtes the
Commission Order of Octeber 21, 1975, is a valid directive to the
‘rPennDot. It would be anomaly under the law if we were to

conclude that matters within the exclusive jurisdiction of the

Public Utility Commission could be avoided by the Pennsylvania

Department of Transportation, merely because the project exceeds
‘ 3 certain dollar amount. To hold otherwise, it would be to
faccomplish a result which would be absurd and unreasonable.'kThe
f :Commission is chaiged with the responsibility of preserving and

| providing for the safety of the public. To hold otherwise, would
f.be placing the'public in jeopardy by permiting PennDot to 6verlook
:and faii to carry out lawful Orders of the Public Utility

|l Commission.

FINDINGS OF FACT

1.  That the Order by the Publie Utility Commission

fdated October 21, 1975, dlrected PennDot to submit detailed
‘GOnStrUCthH plans and cost estimates for the reconstruction of

the Matsonford Bridge.




. 2. kThat the pians and cost estimates have nét

kbeengsubmitted by PennDot. |

3. The reconstruction of the Matsonford Bridge is

hot on the Commonwealth of Pennsylvania's twelve (12) year
\highwéy pfogram,or on an approved Capital Budget.

hi 4. That the Matsonford Bi’jidge was on the approved
Capital Budget for the fiscal year of 1972-1973.

5. That at the request of PennDot, the Public Utility

|| Commission modified its Order and issued a new Order on October

521, 1975, to provide for complete reconstruction of the Matsonford

‘Bridge.

| | 6. That the Matsonford Bridge project was submitted

':te the Transportation Commission but was deleted at the request

;ﬁdf Representative Daniel Beren and the Pottstown Expressway

{l Project was substituted.

7. That the Capital Facilities Debt Enabling Act,

 Section 3920.2 does not intend that Public Utility Commission

projects be considered “Capital Projects". S

| 8. That Act 120, Act of May 6, 1970 P.L. 356, the Act

‘:?creating PennDot* specifically requires PennDot shall not effect

i,in any manner the powers and duties of the Pennsylvania Public

iUtiiitnyommission.

| 9. That the Matsonford Bridge is in a state of

disreéair and presents a danger to the pedestrians and vehicular

"tfaffiC‘using the bridge. ‘

| |  10. Your Administrative Law Judge adopts the other

|l findings of facts set forth in the staff's brief which appears

' 0n pages 35 to 39 inclusive.




CONCLUSIONS OF LAW

1. That Section 409 and 411 of the Public Utility
iGommisson Law confers exclusive jurisdiction to the Public Utility
Cammission to regulate public rail highway crossings in the
ViCdmmdnwealth of Pennsylvania.

| 2. That the Public Utility Commission is vested with

the power and duty to carry out all provisions of the Public

|| affect Public Utility Commission projects.

3. The Capital Facilities Debt Enabling Act does not
effect nor control lawful Public Utility Commission projects.

4. That the construction of the Matsonford Bridge
 dbésTKﬁi require the approval of the Legislature since it is not a
|l Capital Budgeted Project. ‘

5. That the Order of the Public Utility Commission
}directing PennDot to make detailed construction plans and cost
'alocations for the Matsonford Bridge is within the power of the
Public Utility Commission. |

o 6. That PennDot has avoided performance of its duty
Il in complying with the lawful Order of the Public Utility
‘,;CommiSSion.' That the failure of PennDot to abide by the Ordef of
the Public Utility Commission is detrimental to the safety,

, ;aCCOmodatiOn‘and convenience of the public at the instant rail

,‘highway crossing.

 Utility Comm1531on Law and Act 120, May 6, 1970 P L. 356, does not|

i e




INITIAL ORDﬁR

(Subject to Commxssmon Approval)

 BY THE comxssrom

1. That within sixty (60) days from the approval of
the Order by the Commission, PennDot make immediate repairs to
the bfi&ge surface paving and adjacent sidewalks as required to
effect a safe, smooth and satisfactory condition and upon
completion, notify the Commiééionyas to thé nature and extent
of the said repairs and the cost thereof.

‘2, That within six (6) months from the apprOQal of
-this Order by the Commission, PennbDot shall submit to the
Commxsszon detailed plans and estimates of costs for the recon-
structlon of the Matsonford Brldge

| 3. That the cost of completion of said plans be borne

by'the PeﬁnDot.

4. That every thirty (30) days from the effective"
’date of this Order, PennDot shall submit to the Public Utility
'Commissioﬁ a memorandum detailing the status of the plans énd
cost estimates. Failure to commehce the Engineering an&/dr'the
failure to submit the above mentioned reports, will constitute
o a violation of this Order and the Commission will direct the
legal staff to institute approprlate legal proceedlngs for the

'ccmollance of thxs Order.

RUDOLPH S PALLAuTRONh :
- ADMINISTRATIVE LAW JUDGE




1977005679 05679CVYV:sSG  10,18/77 #33
AN ACT

1 Kmenéinq the act of July 9, 1976 (P.L;BSB; N¥0.155), entitled “a

2 supplement to the act of July 9, 1976 (P.L.857, No.154),

3 entitled *An act providing for the capital budget for the

4 fiscal year 1976-77,' itemizing public improvenment projects

5 of the Department of General Services, togather with their
6 estinated financial cost, authorizing the incurring of debt

7 for the projects without approval of the eslectors ts complete

8 projects in the category of public improvements by

9 - acquisition of original furniture and equipment to be

10 acquired by the Department of General Services, stating the

B B estimated useful life of such projscts and making an

12 ~appropriation," providing for highway and bridge projects
13 - ordered by the Public Utility Commission. » /

14 The General Assenmbly of the Commonwealth of Pennsylvania
15 hereby enacts as follows:

18 Section 1. The act of July 9, 1976 (P.L.858, No.155), known
17 "as the U“Capital Budget Act for Fiscal Year 1976-1977, public
18 TImprovement Project Itemization Supplement = De?artment'of
19  General Services," is amended by adding a section to read:

20 Section 2.1. AItemizaticnvand’AUthorization of Highway and
21 'Briﬂqm;ﬁroﬁecﬁs*~~fha Departmant_of Zransportation has_been
22 ﬁfdgte&vfdﬁﬁEGCéeﬁ with ths following itemized highway and
23 Dbridge construction projects by the Public Utility Commission




e R - BRI T ) DU - S % S

10

11

12

 23;

13

14
15

16

17

18
19

20

21
22

23

26

27
28

29

30

under authority of the act of May 28, 1937 (P.L.1053, No.286),

known_as the "public Utility Law,t therefore, additional capital

projects in_the cateqory of highway and bridge_ proijects to ke

constructed by ths Department of Transportation, its successors

or_assigns, and_to_be financed in_part by the incurring of debt,

are hereby itemized, together with their respective estimated

financial costs to be financed by debt as follows:

A Total Project AUthOrizatioN..ssssesesonsnnsss 43,252,000

B.__Capital Highway and Bridge Projects

Amount *to _be Financed bI,Débt

Base

coenstruction Land . Desidgn

and Administrative

Project Costs Costs  Costs ‘ Total

I. . Allegheny County

AN 1.R.188: Vicinity

cf ¥ew Kensington,

New Kensington Bridge, ‘

1.R.28_to 3rd Ave.,

'Eridqa,ﬂehabilitationp

BUC.X.D.153: Length

0.1 _mile. 1.098,000 103,000 1,197,000

{2} 1.B.02270: City

of Pittsburgh,

‘lilerty Bridge

over Mononga=

hela River,

" Bridge_Rehab-

e s s o, s S,

BUC.C.20227:

P




17
18

=

3 1
11
12

13
15

15

16

19
20
21
22
23
24

25

26

27

28

29

.

No.111. 3,708,000

P b i o S s

16,000 593,000 4,317,000

{Combined total

frojsct_cost =

14,931, 000)

jFédéral share =

1 10,074,000) .

oW N g

IT. _Béaver County

IIT.

1.R.04015:
Borough of

Monaca, Four-

teenth Street ‘

Eékert Strpet

Yo Twelfth

Street, Grade

Separation,

PUC.C.19030:

niles. _.1,383,000

Bspks County

1)

1.7.06100 (A01):

~ Berkley Road,

Berkley Bridge

over ConRail

REs, Relo=

cated and Ra-

construct‘to

e ot i e, b

220,000 127,000 __1,62€,000




e

length 0.5

biles, Prog.

 No-16. 505,000

North Bl Street

| o S e, s o s

- Bernersville,

Pridge over

tributary to

Spring Cresk

and RR.., Bridge

Replacemsnt,

BUC.C. 17935

Length 0-6

riles. 1,494,000

-
A

100,000

141,000

IV. Bradford County

cayuta Street,

Borough_ of

Sayreg‘millé

town Bridge,

. Pridgs Rehab~

ilitation, PUC.

I.D. 141, Length

0.2 miles. 1,025,000 10,000

1,735,000

Y. Bucks County

1-B.A104 (RO5):

South Main

Iy

treazt, Borough

of Yardley,

83,000 1,118,000




& N

1
11

12

13
14
15

16

17

1K‘ VIIyM,DEIawategCGdnty

19
20
21
22
23
24
25

26

27

*

28

29

30

V1.

Corgail Under-

‘gassfﬂsriﬁqe

ReplaCQment,

BUC.C. 19681,

et s s o S s e s

14,000

.Butler County

L.R.10070 (A02):

Eotestville~to

T.R.8, Hatrris=—

Yille Station,

Herdar Toup=

ship, two=lane

relocation,

PUC.C. 19193

Llength 0.5

riles.
Gt . e Gt il

. h29.000

80,000

...bo,000 878,000

23042: Ring of

Prussia_Poad,

Eorough of

Radnor, Con-

Rail Under=-

cass, Bridge

Replacenent,

PUC.C. 19265

 APhase IT),

length 0.1

41,000 __556,000




. k>

€ L s . L ‘:

1. ﬁgégg; ... 568,000 322,000 58,000 9hu,ooq
2 {Combinsd total |
3 Eroisct _cost =
o 3,148,000)

5 ‘fPé&eral share =
6 2,200,000) -

7 ° YIII. Huntingdon County

g 1.R.U6 (A0T):

9 Penn StreetL "
10  Zorough of |
11 Huptingdon,

12 ConRail

13  ’nnaerggggi

e Bridae Re=

15 rlacement,

16 iwo~lane re-

17 - dogation,

18 FUC.C. 18169,

19 Iength 0.2

20 . miles. 3,731,000 357,000 ___352,000 4,445,000
’ % JLancaster County |
22 I1.R.344_{A07):

23 Bridgs Strest,

24 Zorough_of

25 Christiana,

 25 pridge _over
27 Bmtrak,

28 Bridge Pex

29 placenent,

30 PUC.C. 18241,

= G
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~rile.

Lergth 0.1
- 137,000

70,000

941,000

134,000

X. Lehiqk County

 1.R.39035:

Front Street,

Lity of

Bllentown,

length 0.1

112,000 90,000

nilew

¥T. lLuzerne County

(1)

Road, Jenkin

i s v i i i B

Pridge over
ConRail,
Bridde Re-

Elacenent,

PUC.C.20768,

Lergth Q.

s W oraibend.

rile, Proj.

No.3. 95,000 5,000

9,000

11,000 213,000

{Combined total

- proijsct _cost =

~.108,000




1 364,000),
2 {Federal share =
3 255,000y .
o4 {2y I1-R-.865 (AD7):
| 5 | L Suscon Boad,
’6, Tcne_mile,south
7 of Dunont,
8 Bittston
2 Jownship, :
10 Cég_f,@xl
11  underpass,
12 Construct
13  Underpass,
14 'FUt‘c.185u1L
45 LQEQEE“Q;Q, )
75' k' . miles. 161,000 98,000 ____ 72,000 831,000
17 XII. ,ﬁchtqomary county | |
18 __ (1 I-E.143 (15):
18 Lekalb Strest,
20 porough of
21 Bridgeport,
22 Bridgs over
23 SERTA, Bridge
P Rehabilitation, ‘
25 | EUC.C.19036, |
26 length 0.2 .
27 riles, Proi.. | N |
28 uog1f 12,000 10,000 .’1,000;““~ 89,000
29 (combined total | o
':30 | rroject cost =
| | o
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296,000)
:staeral share =
207,000) -

{2} 1.R.201 (B10),

1.R.225, L.R.

46181z Swede=

- R T, B =N PR )

dand Road,

8 Upper Merion

s ‘Jownghip, west

10 " of Hest Consho-

‘TT ) hocken, Recon=

12 struct_and Re- | ' i

k?3 SRR A locata Highwavy,

iy . BUC.C-18094,

15 Length 1.4

e S o, o s et s e

i s

16 miles. 6,433,000 1,204,000 __ 607,000 8,244,000
179 {3). I;P‘¢6139 {a1),

18 1:R-16145:

19 ‘ HQndéss@n and

20 Church Eoads,

21 in King of

22  Prussia, Con~

23  PRail Grade
28 crossings,

25 Construct

26 - Grade Separ-

27 ations, PUC.
28 c.18222,

o s

29  Length 0.4

300 miles. __ . 6,383,000 2,007,000 _ 602,000 8,992,000

L S

e e o T o e L T S T e e e e




% 1 (8} 1.P.U6140 (n):
Ey  2‘ Ford Street,
; 3 West Consho-
T] 4 ‘hocken_Borough,
i‘ 5 © Pridqe_ovasr
6 schuylkill
7 River and
8 Railroad,
9 Bridgs Ra- o . .
10 placement, | |
Kt BvC.C..
12 19707,
13 length 0.1
KT vile. 5,300,000 ~ 500,000 5,800,000
15 XXII. Venango County | |
16 ‘115‘581;
17 Rockland
18 Road, south
1§ cf Cranberry,
20 ﬁtiaqe;dver
21 ConRail,
22 Bridge Re=
23 xlééémgnzL
o2 BUC.T.D. 174,
25 length 0.2
26 ‘miles, Proj. T
27 No.7. 160,000 3,000 ____15,000 __ 178,000
29 ,{Cémhined total |
29 rrojsct_cost =
30 - 592,000)
| - 10 -
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1 {?edérai share =
-2 414,000) .
3 XINY. Westmoreland County
b LsE.302:
5 Seyard Bridqge,
6 Seward_ Borouah
7 and St. Clair
8 - Zownship,
J Pridge e e
10 habilitation,
11 BUC-C.19575
12 Iength 0.1
13 nile. _ 337,000 32,000 __369,000
14  X¥. York County |
15 1.E. 66105 (1)1
16 Glen Rock
17 Road, Glen
18 - - Rock to Raiie
19 - road, two=lane
20 Belocation,
21 BUC. €. 17810
22 Length 1.0
23 mile,,?roi. »
24 No.27. 353,000 26,000 33,000 k'mz,og_q
25 jcémbinea,iotal
26 ktroiecﬁwc05t =
27 1,376,000)
28 {Fed=ral sharse =
29 $64,000).
30

‘Sectiofi 2. Sections 3 and 5 of tha act are amnended to read:

= 11 “‘,, ‘ » : *
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1 | Section 3. Debt Authorizdtion.—~rhe Governor, Auditor
"2 Genéral and State Treasurer are hereby authbrizad and diredtea
3 to borrew, from time to time, in addition to any authorization
.4  heretofors or hareafter enacted, on the credit of the |
5 cConmonwgalth, subject to the limpitations provided in the current
6 capital budget, money not exceeding in the aggregate the sum of
T [$7,521,600] $50,773,600 as may be found necéssary‘to carry out
8 additional capital projects in the category of highway and
§ bridge_trrojscts and public improvements, consisting;bf the -

10 kacguisition of original furniture and equipment to COmpleték

|
|
{ o 11 public improvement projects specifically itemized in a capital
L 12 budget.
| 13 Section 5. Appropriation.--The net proceeds of the sale of
J14 ‘ohligations herein authorized are hereby appropriated from the
15 capital Facilities Fund to the Deparément of General Services in
e 16 the maxiwum amount‘of $7,521,600 to be used by it exclusively to

17 defray the financial costs of public improvement projects

18 \éonsisting of the acqguisition of original furniture and

19 equipment, and_to_the Departmant of Transportation in the

20 maximum amount of #43,252,000 %o bz uszd exclusively by it to

21 defray the costs of the hichway and bridqe projects,

©22 specifically itemized in this capital budget. After reserving or
23  paying the expenses of the sale of the obligations, the State
24 Treasurer shall pay out to the Department of General Services
25 the moneys as required and certified by it to bs legally due and
26 payable. |

27 Section 3. The debt incurred pursﬁant to this act for the

28 purpaseé of the highway and bridge projects shall be repaid out

29 of General Fund revenues and not from the Motor License Fund.

30 Section 4. This act shall take effect imnediately.

 31BL33CVV /1977005679 - 12 =
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DEPARTMENT OF TRANSPORTATION

HARRISBURG 17120

Office of Chief Counsel

November 10,1977

AEPLY REFER TO

C. J. McElwee, Secretary ; ,
Pennsylvania Public Utility Commission

North Office Building

_Harrisburg, Pennsylvania 17120

 RE: Complaint Docket No. 19707

Montgomery County
Brief on Exceptions

Dear Mr. McElwee:

X

COMMONWEALTH OF PENNSYLVANIA

4 jraagivs 1

RECEIVED
NOV1 0 1977
SECRETA™'S OFFICE

BUBLIC UTILE:

Enclosed for filing with the Commission are the
original and five (5) copies of Brief on Exceptions,

- dated November 9, 1977, of the Pennsylvania Department

of Transportation, in the above-captiOned~matter.

I hereby certif
has been sent to all parties of record.

220/BGZ:smm

_Enclosures

CCx K. W. Walker, P.E., Chief Utility Engineer

District 6~0
Parties of Record (page two)

r_that a copy of said Brief

OMMISSION
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- Parties bfﬂReqord

Rudclph Ss Pallastrone
Administrative Law Judge

Pennsylvanla Public Htllxty\Comm1531on

Lewis Tower Building
15th and Locust Streets
Philadelphia, Pennsylvania 19102

Candice N. Kreiger, Staff Counsel
Pennsylvania Public Utility Commission
" North Office Building

Harrisburg, Pennsylvania 17120

'Joel ¥. Mazor, General Attorney
8ix Penn Centexr Plaza
Phllaﬁelphma, Pennsylvania 19104

Edward P. Kane, Esqguire

Bean, DeBngelis, Kaufman & Kane
522 Swede Street

Norristown, Pennsylvania 19401

{for Borough of West Conshohocken)

Walter Fhipps; Jr., Solicitor
Borough of Conshohocken

312 Payette Street

Conshohocken; Pennsylvanxa 19428 '

Sheldon Seligsochn, Attorney

The Bell Telephone Company

One Parkway

Philadelphia, Pennsylvania 19102

James ﬂ/ BallénQee, President
Philadelphia Surburban Water Company

762 Lancaster Avenue

Bryn Mawy, Pennsylvania 19010

Roger B. Reynolds, Solicitor
County of Montgomexry
Courthouse

Norristown, Pennsylvania 19404

lockwood W. Fogg, Secretary
Trustees of Reading Company

One PlymouﬁhAMeetlng

- Plymouth Meeting, Pennsylvania 19462

o ‘; L e AJ’ o
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WALTER PHIPPS, Jr. o Rt
ATTORNEY AT LAW : F o eaw i

B1E FAYETTE STREET w
s CONSHOHOTKEN, PA, S48 NOV g 1977

YRLEPRUNE aga-26nds
*

_ SECRETA./'S OFFICE
PUBLIC UTILITY COMMISSION

November 14, 1877
Mr.C. J., Elwee; Secretary

Pehnsylvania Public Utility Commission
P. O, Box 8265

Harrisburg, Pa. 17120

Re: Department of Transportation of
the Commonwealith of Penra.,
Vg,
Reading Company, debtor, et al
G, 18707 ‘

Despr Sip:

Receipt of your letter of November 8, 1977, purportedly
containing & revised order page from the initial decision prepared
by Administrative Judge Rudolph Pallastrone in the above ratter
is acknowledged .

However, the copy of the order which was enclosed, was
exactly the same as the proposed initial order of Judge Pallastrone .
I do rnot know whether a copy of the original order was mistakenly enclosed .
In any event, it is reduested that you send me. a copy of the revised order,

Very truly yours,
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RECEIVED
NOV 1 71977
i SECRETARY'S Oppres
PUBLIG uritiry ccngixow
o BEFORE THE o : |
- PENNSYLVANIA PUBLIC UTILITY COMMISSION

DEPARTMENT OF TRANSPORTATION
OF THE COMMONWEALTH OF
PENNSYLVANIA, o e 4 o
‘ e COMPLAINANT : Complaint Docket
R 2 o | : No. 19707
READING COMPANY, BOROUGH OF :

CONSHOHOCKEN, BOROUGH OF WEST

CONSHOHOCKEN AND COUNTY OF :

MONTGOMERY, ,, R

~ RESPONDENTS

EXCEPTIONS TO INTERIM ORDER
OF ADMINISTRATIVE LAW JUDGE

Candace N. Kreiger
Assistant Counsel

For Staff of Penmsylvania Public
Utility Commission '

North Office Building L Ty
?«0; ch 3265 . o e < TR ‘ ,“‘w:"s‘
Harrisburg, Pemnsylvania 17120 LONMFLAINT DOTE:

NOV2 81977,
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| To_comoNdEALTH COURT. |

5
31
-

v
2 *
Yo ¥ ¥

E # ‘E;‘i
3
%




X -
I 13 “ . !

N BEFORE THE S
PENNSYLVANIA PUBLIC UTILITY COMMISSION

| DEPARTMENT OF TRANSPORTATION OF

THE COMMONWEALTH OF PENNSYLVANIA  : o
Complaint Docket

= V‘ ¢
| READING COMPANY, DEBTOR, BOROUGH : No. 19707

OF CONSHOHOCKEN, BOROUGH OF WEST

| CONSHOHOCKEN, AND COUNTY OF :

MONTGOMERY :

EXCEPTIONS TO INTERIM ORDER
OF ADMINISTRATIVE LAW JUDGE

COMES NOW, the Staff of the Pennsylvania Public

: Utility Commission, by its attorney, Candace N"Kfeiger, and
i'takes Exception to the Interim Order issued on October 17,
I 1977 (Service Date Qctober 18, 1977) by Administrative Law

; Judge Rudolph S. Pallastrone, subject to the Commission's

approval, in the complaint proceeding docketed at C. 19707.

SHORT STATEMENT OF THE GASE

On September 27, 1972 the Department of Transpor-

i tation of thé Commonwealth of Pennsylvania‘(PennDOT) initiated |
| this proceeding by filing with the Pennsylvania Public Utility |
- Commission (P.U.C.) a complaint docketed at C. 19707.

PennDQT's complaint‘alleged, inter‘alia; that

| repair is necessary to insure the life of the Matsonforxd

ﬁﬁidgeg

Following hearing, the P.U.C., acting upon the

? specific request of PennDOT, issued an oxrder on October 21,

i 1975, approving,?ennDOT‘s Petition for Modification of the
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s¢ope of the project and directed, inter alia, that PennDOT

- within twelve (12) months of service of the modified order

prepare and submit to the P.U.C. and each party of record a

detailed construction plan and cost estimate providing for

reconstruction of the Matsonford Bridge.

On December 16, 1976, PennDOT filed a Petition for

| Modification of the October 21, 1975 oxder, in the nature of

4 time extension.

At the Public Meeting held January 18, 1977 the

P.U.C. directed that PennDOT's Petition for Madificatioh'be

- set for hearing.

On February 15, 1977, the Staff of the Pennsylvania
Public Utility Commission (Staff) took the depnsitions of

James B. Chiles, PennDOT's Director of Economic Research and

- Programming and James Vovakes, PennDOT's Director of Fisecal

- Management:.

On March 10, 1977, further hearing was held on

| PermDOT's Petition for Modifiecation. At the hearing, PennDOT
| did not move to have the February 15, 1977 depositions
admitted into evidence; did not request permission to file

- the depositions as a late filed exhibit; and did not have

James Vovakes available at the hearing for cross-examination.
On June 6, 1977, the time for filing Main Briefs

expired, at which time the Staff filed its brief in this

| proceeding. A Reply Brief was filed by PenmDOT on June 17,
1977. '
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PennDOT also £filed on June 17, 1977 (Service Date

- June 21, 1977) a letter petition requesting that the dapb-

|| sitions of James B. Chiles and James Vovakes be marked for

idénﬁification as PennDOT's Exhibit No, 6 and admitted into

evidence. PennDOT also requested by its letter petition

Il that the P.U.C. extend the time within which briefs must be

filed to within ten (10) days after receipt of the depo-

sitions in order to permit the parties to review the depo-

 eitions before filing of briefs.

On June 28, 1977 the Staff filed an answer in

- oppesition to PennDOT's letter petition requesting that it

. be denied.

o On October 12, 1977, Administrative Law Judge
Pallastrone issued his Initial Decision in this proceeding.

- On October 17, 1977 (Service Date October 18,

Il 1977) Administrative Law Judge Rudolph S. Pallastrone issued

- an Interim Order, subject to the Commission's approval,

or&éring, among other things, that PennDOT's letter petition

I of June 17, 1977 be granted. (Interim Order, Paragraph
No. 1). See: Exhibit No. 1, attached hereto.

EXCEPTIONS
- EXCEPTIONS ate taken to Administrative Law Judge

I Pallastrone's October 17, 1977 Interim Order, Paragraph

No. 1, insofar as it grants PennDOT's letter petition

- requesting the deposition of James Vovakes be admitted into

ewvidence as PermDOT's Exhibit No. 6.




. | ] | s -}
1. The admission into evidence of James Vovakes'
deposition is contrary to the Rules of Administrative

| practice and Procedure for the following reasons:

o a. 1 Pa. Code §35.131 specifically provides,

inter alia:

"After the closing of the record,
there shall not be received in
evidence or considered as part
of the record, any document after
the close of testimony.'
(Emphasis Supplied)

At the March 10, 1977 hearing in this pro-
ceeding, PennDOT did not move to have the depo-

gition of James Vovakes admitted into evidence.

It is significant that the deposition was available

at the time of hearing and further that no part of

a deposition is to be considered part of the record

- unless received into evidence. See: 1 Pa.

Code §35.151.
b. 1 Pa. Code §35.128 provides in pertiment part:

"At the hearing, the . . . presiding
officer may, if deemed advisable,
authorize any participant to file
documentary evidence as part of the
record within a fixed time, expiring
not less than ten days before the
date fixed for filing and serving
briefs.™ (Emphasis Supplied)

PermDOT made no request at the March 10, 1977

hearing in this proceeding for permission to file a i

late-filed exhibit and, therefore, received no
authorization from the presiding office to file
additional evidence in accordance with 1 Pa.

Code §35.128.
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Even, assuming afggendo; that the Admihis~
trative Law Judge’had granted PennDOT permiSSion
at the hearing to file additional evidence, the
evidence ﬁiled by PennDOT on Juné 17,k1977'was
not timely filed due to the réquirement'?f 1 Pa.
Code §35.128 that such evidence be Filed nqt‘less‘
than ten days before the date fixed for filing

~and service of briefs, which in this case was
June 6, 1977. PennDOT's réquest that the P.U,G;
extend the time for filing briefs to within ten
(10) days after’receipt of depositions was
meaningleas since the depositions were received
on or about June 17, 1977, eleven (11) days after
the time for filing of Main Briefs expired;

2. PennDOT's letter petition alleged no material

| changes of fact or law which have occurred since the

' conclusion of the March 10, 1977 hearing which would

| constitute grounds for reopening the proceeding. The
depositions were available at the time of hearing and
 PennDOT should not now be permitted to attempt to bolster

its position by admitting additional evidence after the

- close of testimony and the filing of and the filing of Main

Briefs.

3. It is highly prejudicial to the parties of record

|| to permit PennDOT at this late date to submit into the record

i evidence which was available at the time of the March 10,

- 1977 hearing and which PennDOT neglected to offer into

| evidence.
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Further, PennDOT did not even have.ME; Vovakes

aVailable at the March 10, 1977 hearing. 'Clearly;

- a procedural rlght Wauld be v1olated~by tha admissionji

R. Co., 227 U.s. 88 (1913)

Additionally, while it may. be true that Adminls-i}

trative Law Judge Pallastrone in hls¢00tober 12, 1977

Initlal Decision gave little wezght to Jamee Vovakes o

deposition. The admission of tha deposition into

evidence could affect either the ?.U‘C,'s decision or -

thevAppellate Court's decision or review.

WHEREFORE, Staff of the Pemmsylvania Public Utixitvzysf

Commission respectfully submlts that there is error in

Adninistrative Law Judge Pallastrone's October 17, 1977

i Interim Order, Paragraph No. 1, and requests that the P.U.C.

Ky

;~deny PennDOT's Letter Petition of June 17, 1977, insofar as .
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| it requests the P.U.C. to admit~3ames‘vaakes' deposition

into evidence as PennDOT's Exhibit No. 6.

Respectfully submitted,

Candace N. Kreiger
Assistant Counsel
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@taff of the PennSylvania
ublie Utility Commission
EXHIBIT No. 1

Before the

PENNSYLVANIA PUBLIC UTILITY COMMISSION

‘,IN‘ RE:

iﬁepartuent of Transportation Complaint Docket
of the Commonwealth of No. 19747
{iPennsylvania,
‘ ‘Complainaﬁt
va. H

Reading Company, Debtor,
Borough of Conshohocken,
Borough of West Conshohocken t

ffand County of Montgomery,

Respondents

| (Subject to the Commission's Approval)
BY THE COMMISSION:

L AND NOW, to wit, this
it is hereby ORDERED as follows:

day of

1. That PennDot's Lette; Petition of June 17, 1977,

Letter Petition requesting that depositions of James B. Chiles

,‘and James Vovakes be marked for identification as PennDot's

Exhibit~Nb. 6 and admitted into evidence is hereby granted.

2. That Commission Staff & Motion to Strike PennDat s,
|| Reply Brief of June 28, 1977

is hereby/ ¢

L1977,

¥

$

:




| B o 2 e

*

S ) : ) . M & . : a : ]
. . e 0 . . ‘ LI

CERTIFICATE OF SERVICE

‘I hereby certify that I have this day served a copy
‘of the foregoing document, by first class postage prepaid
- upon all parties of record in this proceeding. Servicé has

been made upon the following:

Rudolph §. Pallastrone

Administrative Law Judge

Permsylvania Public Utility Commission
Lewis Tower Building

15th and Locust Streets ,
Philadelphia, Pennsylvania 19102

William R. Shane, Chief
Administrative Law Judge

Room G-6

North Office Building
Harrisburg, Pennsylvania 17120

Joel E. Mazor, General Attorney
Consolidated Rail Corporation

Six Penn Center Plaza ;
Philadelphia, Pennsylvania 19104

Walter Phipps, Jr., Solicitor
Borough of Conshohocken

312 Fayette Street S
Conshohocken, Pennsylvania 19428

Sheldon Seligsohn, Attoxrney '
The Bell Telephone Company of Pennsylvania
One Parkway ; ,
Philadelphia, Pennsylvania 19102

Roger B. Reymolds, Solicitor
County of Montgomexy

: ~ Qourthouse ‘

. Norristown, Pennsylvania 19404

i Lockwood W. Fogg, Secretary

. ‘ Trustees of Reading Company

One Plymouth Meeting n
Plymouth Meeting, Pennsylvania 19462
Herbert G. Zahn, Assistant Attorney General
Robert W. Cunliffe, Deputy Attorney Genexal
Pennsylvania Department of Transportation
Capital Assoclates Building
Seventh and Forster Streets .

Harrisburg, Permsylvania 17120




Edward F. Kane, Esquire
Kane, Pugh, Anderson, Subers and MtBrlen
512 Swede Street
Norristown, Pennsylvania 19401
State Representative Anthony Scirica
Room B-6, House of Representatives
! Main‘Capltol Building
) Harrisburg, Penmsylvania 17120
Dated at this 17th day of November, 1977.
%
- Of Counsel for , L
- Staff of the Pennsylwania Public Utility Commission
)
,* ;




