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B e f o r e t he 

P E N N S Y L V A N I A P U B L I C U T I L I T Y C O M M I S S I O N 

D e p a r t m e n t o f T r a n s p o r t a t i o n 
o f the C o m m o n w e a l t h o f P e n n s y l v a n i a : C o m p l a i n t D o c k e t 

v s . : 
R e a d i n g C o m p a n y , B o r o u g h o f : N o . 19707 1972 
C o n s h o h o e k e n , B o r o u g h o f W e s t 
Conshohoeken and Coun ty o f 
M o n t g o m e r y 

BRIEF OF RESPONDENT BOROUGH OF CONSHOHOCKEN 

STATEMENT OF CASE 

T h e P e n n s y l v a n i a D e p a r t m e n t o f T r a n s p o r t a t i o n f i l e d t h i s 

C o m p l a i n t a l l e g i n g t h a t t h e M a t s o n f o r d B r i d g e i s i n a s t a t e o f 

d i s r e p a i r and r e q u i r e s r e h a b i l i t a t i o n i n a c c o r d a n c e w i t h a p lan and 

e s t i m a t e , and a s k i n g the C o m m i s s i o n t o o r d e r the p a r t i e s r e s p o n s i b l e 

f o r s a i d m a i n t e n a n c e to b e a r t h e i r r e s p e c t i v e s h a r e s o f t he c o s t 

t h e r e o f i n a c c o r d a n c e w i t h a l l o c a t i o n t h e r e o f m a d e by the C o m m i s s i o n 

i n i t s o r d e r i s s u e d D e c e m b e r 1 3 , 1 9 3 7 , a t C . 11279 . 

S T A T E M E N T O F Q U E S T I O N S I N V O L V E D 

1 . Unde r the C o m p l a i n t , i s i t n e c e s s a r y f o r the C o m m i s s i o n 

t o o r d e r the r e h a b i l i t a t i o n o f the E a s t R a m p ? 
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2 . Is t h e w o r k t o be done on t he E a s t R a m p p r o p e r l y 

c o n s i d e r e d to be m a i n t e n a n c e d as i n tended by t he C o m m i s s i o n 

o r d e r o f D e c e m b e r 1 3 , 1967? 

3 . S h o u l d t he B o r o u g h o f Conshohoeken be r e s p o n s i b l e f o r 

t he r e h a b i l i t a t i o n o f the E a s t R a m p when i t s p r e s e n t c o n d i t i o n w a s 

caused b y f a c t o r s beyond i t s c o n t r o l , t o w i t , i n c r e a s e d v o l u m e 

and w e i g h t of t r a f f i c u s i n g f a c i l i t y ? 

R E Q U E S T E D F I N D I N G S O F F A C T 

1 . T h a t the P e n n s y l v a n i a D e p a r t m e n t o f T r a n s p o r t a t i o n 

i s w i l l i n g t o d e l e t e t he r e p a i r o f the E a s t R a m p f r o m i t s C o m p l a i n t 

and r e h a b i l i t a t e the m a i n b r i d g e w i t h o u t the E a s t R a m p be ing 

r e h a b i l i t a t e d . No tes p , 9 and 2 7 . 

2 . T h a t the w o r k r e q u i r e d t o be done on the E a s t R a m p i s 

n o t o r d i n a r y m a i n t e n a n c e bu t r e h a b i l i t a t i o n o r m a j o r r e p a i r . 

No tes p . 2 8 . 

3 . T h a t the b r i d g e r e c e i v e s a l a r g e v o l u m e o f t r a f f i c g o i n g 

t o and f r o m the S c h u y l k i l l E x p r e s s w a y and P e n n s y l v a n i a T u r n p i k e . 

4 . T h a t the p r e s e n t d e t e r i o r a t i o n o f the E a s t R a m p w a s 

caused b y the i n c r e a s e d v o l u m e and w e i g h t o f t r a f f i c upon the s t r u c t u r e 

No tes p . 27 and 4 9 . 

5 . T h a t the E a s t R a m p i s o f l i t t l e v a l u e to the B o r o u g h o f 

Conshohoeken as a l o c a l s t r e e t . N o t e s p . 67 and 6 8 . 
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S U M M A R Y O F A R G U M E N T 

T h e P e n n s y l v a n i a D e p a r t m e n t of T r a n s p o r t a t i o n i s w i l l i n g to 

d e l e t e the r e p a i r o f t he E a s t R a m p f r o m i t s C o m p l a i n t . T h e r e i s 

no i m m i n e n t p u h V i c d a n g e r a r i s i n g f r o m the c o n d i t i o n o f the E a s t R a m p 

T h e w o r k t o be done on the E a s t R a m p i s r e h a b i l i t a t i o n and r e c o n ­

s t r u c t i o n and no t the m a i n t e n a n c e i n tended b y t he C o m m i s s i o n i n i t s 

O r d e r o f D e c e m b e r 13 , 1 9 3 7 . S i n c e the e n t r y o f the 1937 O r d e r , the 

b r i d g e has i n c r e a s e d f r o m t w o l a n e s t o f o u r l a n e s , t he S c h u y l k i l l 

E x p r e s s w a y and the P e n n s y l v a n i a T u r n p i k e have been b u i l t , and t he 

S t a t e has p e r m i t t e d i n c r e a s e d t r u c k w e i g h t s . T h e s e changes i n 

c i r c u m s t a n c e s w a r r a n t t he C o m m i s s i o n i n s h i f t i n g t o the C o m m o n ­

w e a l t h the B o r o u g h ' s p r i o r s h a r e o f the m a i n t e n a n c e r e s p o n s i b i l i t y . 

A R G U M E N T 

T h e C o m m i s s i o n s h o u l d no t i m p o s e a b r o a d e r o r m o r e 

o n e r o u s o r d e r on r e s p o n d e n t s t han c o m p l a i n a n t s e e k s . T h e C o m m o n ­

w e a l t h has t e s t i f i e d t h a t i t i s w i l l i n g to d e l e t e f r o m i t s C o m p l a i n t 

the p o r t i o n s t h e r e o f p e r t a i n i n g , i n t e r a l i a , t o the E a s t R a m p . No 

c r e d i b l e ev idence was adduced t h a t t he Eas t R a m p i s i n i m m i n e n t 

need o f r e c o n s t r u c t i o n o r poses a p r e s e n t p u b l i c d a n g e r . 

T h e r e i s no t e s t i m o n y t h a t t he B o r o u g h o f Conshohoeken has 

no t p e r f o r m e d r o u t i n e m a i n t e n a n c e . T h e w o r k a l l e g e d l y r e q u i r e d to 

be done on the E a s t R a m p i s no t r o u t i n e o r o r d i n a r y m a i n t e n a n c e . 

T h e s t r u c t u r e i s w e a r i n g o u t and s o m e day w i l l have t o be r e p l a c e d . 
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T h e b r i d g e was no t b u i l t f o r t he b e n e f i t o f the B o r o u g h . W i l l the 

B o r o u g h have t o r e c o n s t r u c t t he R a m p when and i f a new b r i d g e 

i s b u i l t ? T h e R a m p i s o f l i t t l e v a l u e to the B o r o u g h but does s e r v e 

as a bypass f o r r e g i o n a l t r a f f i c p a s s i n g t h r o u g h the B o r o u g h to 

and f r o m the S c h u y l k i l l E x p r e s s w a y and T u r n p i k e . R e c o n s t r u c t i o n 

and r e h a b i l i t a t i o n o f the m a g n i t u d e sugges ted i s no t e m b r a c e d 

w i t h i n the m a i n t e n a n c e r e s p o n s i b i l i t i e s t h r u s t upon t he B o r o u g h by 

t h e C o m m i s s i o n O r d e r o f 1 9 3 7 . 

S i n c e s a i d O r d e r a s s i g n i n g m a i n t e n a n c e r e s p o n s i b i l i t y w a s 

i m p o s e d , the S c h u y l k i l l E x p r e s s w a y and P e n n s y l v a n i a T u r n p i k e 

have been b u i l t and t he b r i d g e has b e c o m e a r e g i o n a l t r a f f i c a r t e r y . 

I t now has t w i c e as m a n y t r a f f i c l a n e s and s e r v e s m o r e than 3 0 , 0 0 0 

v e h i c l e s d a i l y . I t c a n h a r d l y be c o n s i d e r e d a l o c a l b r i d g e . A l t h o u g h 

the E x a m i n e r w o u l d no t p e r m i t t e s t i m o n y r e g a r d i n g t r a f f i c s t u d i e s , 

i t i s o b v i o u s t ha t t h e E a s t R a m p has a l s o been s u b j e c t e d t o i n c r e a s e d 

t h r o u g h t r a f f i c s e e k i n g t o a v o i d s o m e o f the c o n g e s t i o n on the b r i d g e 

o r to f i n d a s h o r t c u t . T h e s e changed c i r c u m s t a n c e s j u s t i f y the 

C o m m i s s i o n i n s h i f t i n g t o the P e n n s y l v a n i a D e p a r t m e n t o f H i g h w a y s 

t h e r e s p o n s i b i l i t y f o r the r e c o n s t r u c t i o n and f u t u r e m a i n t e n a n c e o f t he 

E a s t R a m p when and i f such r e c o n s t r u c t i o n i s d e e m e d n e c e s s a r y . 

Res j^ec t fU l l y s u b m i j t ^ : 

W a T t e r P h i p p s , J r . x \j 
S o l i c i t o r t o the B o r o u g h o f 
Conshohoeken 

- 4 -



T E L . ( 2 15) W A Z - 6 I O O 

J O E L E. M A Z O R 

B. DAVID S lGMAN 

J O S E P H M. O ' M A L L E Y 
ASSISTANT GENERAL ATTORNEYS 

R E A D I N G C O M P A N Y 
RICHARDSON DILWORTH AND ANDREW L. LEWIS. Js.^TRUSTEE^ \ j j£ • j 

L A W D E P A R T M E N T 

READING TERMINAL, PHILADELPHIA, P^ /V j l j j&H I ( AH 8 - 3 7 

ALFRED W. HESSE, JR. r r-
VICE PRESIDENT AND CENERAL CO 

L O C K W O O D W . F O G G , JR. 
GENERAL ATTORNEY f:hi.i MISSION 

W I L L I A M C , J A M O U N E A U 
T O R N E Y 

B E R N S T E I N 
CLAIMS ATTORNEY 

January 15, 1973 
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Complaint o f Department of Transportation o f the Commonwealth 
of Pennsylvania v. Reading Company, Debtor, Borough o f Consho­
hoeken, Borough of West Conshohoeken and County o f Montgomery. 

Complaint Docket No'. 19707 

Mr. W i l l Ketner, Secretary 
Pennsylvania Public U t i l i t y Commission 
P. 0. Box 3265 

Harrisburg, Pennsylvania 17120 

Dear S i r : 
Enclosed f o r f i l i n g w i t h your Commission are o r i g i n a l 

and fourteen (14) copies o f b r i e f of Reading Company, Debtor, 
regarding the captioned matter. 

I hereby c e r t i f y _ t h a t three (3) copies of said b r i e f 
are being served t h i s day on each p a r t y o f record. 

Very t r u l y yours, 

JEM:mln 
Encs. 

Jbel E. Mazor 

cc, w i t h 3 copies of b r i e f , t o : 
L i o n e l B. Gumnit, Esq., Legal Bureau, Penn DOT, Harrisburg. 
Edward F. Kane, Esq., 522 Swede St., Norristown, Pa. 19407. 
Walter Phipps, J r . , Esq., 312 Fayette St., Conshohoeken, Pa. 1942 
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Before the 

PENNSYLVANIA PUBLIC UTILITY COMMISSION 

In r e : 
Complaint o f Department o f 

Transportation of the Commonwealth of 
Pennsylvania v. Reading Company, Debtor, 
Borough of Conshohoeken, Borough of West 
Conshohoeken and County o f Montgomery. 

COMPLAINT DOCKET 

NO. 19707 1972 

BRIEF FOR READING COMPANYf DEBTOR 

1. HISTORY OF THE CASE 

State Highway Route 46140 i n Montgomery County i s 

c a r r i e d on a 10-span concrete arch bridge over and above 

grade o f tracks o f Reading Company, Debtor, on the east and 

west sides of the S c h u y l k i l l River, as w e l l as over the 

r i v e r , connecting Ford St r e e t i n West Conshohoeken w i t h 

Fayette S t r e e t i n Conshohoeken. 

The bridge was constructed i n 1920 (N.T. 5*) pursuant 

t o A p p l i c a t i o n Dockets 2581 and 2582 before the then P u b l i c 

Service Commission, and maintenance r e s p o n s i b i l i t y was 

s o l e l y t h a t of Montgomery County u n t i l the Public Service 

Commission's order of December 13, 1937 a t Complaint Docket 

11279. By t h i s order, Reading Company was charged w i t h 

maintenance of the two'end spans over i t s t r a c k s , i n c l u d i n g 

supporting abutments, sidewalk and curb on the su p e r s t r u c t u r e , 

excluding supporting p i e r s and roadway surface, the thr e e 

* References are t o pages i n the o f f i c i a l 

t r a n s c r i p t . 
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stairways leading from the bridge t o the s t a t i o n , the F o r r e s t 

S t r e e t ramp, i n c l u d i n g the bridge c a r r y i n g the ramp over the 

canal and the v e h i c u l a r ramp leading from the main b r i d g e t o 

the s t a t i o n and the m i l l o f the Merion Worsted Company. 

Except f o r the Fayette S t r e e t approach, e x c l u s i v e of 

paving and the M i l l S t r e e t v e h i c u l a r ramp t o the b r i d g e , i n ­

c l u d i n g the roadway paving, and curb and sidewalk on the two 

approaches connecting the bridge highway w i t h Front and Ford 

St r e e t s , the balance o f maintenance was imposed on the then 

Highway Department. 

I n September o f 1972, the Department o f Tra n s p o r t a t i o n 

f i l e d the i n s t a n t complaint a l l e g i n g the s t r u c t u r e t o be i n 

a s t a t e of d i s r e p a i r and attached proposed plans f o r r e p a i r s 

"necessary t o insure the l i f e of the subject s t r u c t u r e . " 

Formal hearing was held December 20, 1972, and p a r t i e s 

reserved the r i g h t t o f i l e b r i e f s . 

I I . STATEMENT OF QUESTIONS INVOLVED 

a) I s the bridge i n such a s t a t e of d i s r e p a i r t h a t 

a l l the work proposed by Penn DOT needs t o be done? 

b) How are costs of doing whatever work i s necessary 

t o be borne? 

c) Should not Reading Company have been per m i t t e d 

t o show the volume o f t r a f f i c using the ramp and the d e s t i n ­

a t i o n o f such t r a f f i c ? 
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d) Should not Reading Company have been allowed t o 

request change i n maintenance r e s p o n s i b i l i t y f o r p o r t i o n s 

of the bridge f o r which Reading Company i s now responsible? 

" I I I . ARGUMENT 

a) Even the complainant i n t h i s case, Penn DOT, 

conceded t h a t " a l l of the work proposed was not necessary. 

Their witness i n d i c a t e d a w i l l i n g n e s s t o dele t e r e p a i r s t o 

the west ramp, east ramp, Forrest Street ramp, east stairway 

and removal of west stairway (N.T. 9 ) . The d e l e t i o n of these 

items reduced estimated costs by $37,237 (N.T. 15). Penn DOT 

witness also conceded t h a t the Department 1s Bridge Engineer 

a t D i s t r i c t 6-0 had s t a t e d a t the f i e l d conference t h a t the 

bridge was i n no danger o f imminent collapse (N.T. 13) but 

no estimate could be given as t o when such danger would be 

imminent. And y e t , the complainant proposes r e p a i r s i n the 

t o t a l amount of $655,533.50, w i t h the p o r t i o n a l l e g e d l y 

assignable t o Reading Company a t $166,056.50. I t would seem 

to us t h a t before making such an expenditure f a r more inves­

t i g a t i o n ought t o be made i n t o the s t r u c t u r a l c o n d i t i o n o f 

the bridge and the causes of whatever d e t e r i o r a t i o n has 

occurred. I t i s q u i t e obvious t h a t e v e r y t h i n g proposed need 

not now be done i n view o f complainant's own admission t h a t 

there i s no imminent danger of co l l a p s e . 

b) Reading Company's witness stated t h a t i n h i s 
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o p i n i o n , the c h i e f causes of d e t e r i p r a t i o n , i f any, was 

s a l t i n g of the road, b l o c k i n g of the scuppers and volume 

and class of t r a f f i c using the b r i d g e . Penn DOT witness 

blamed the c o n d i t i o n s on lack of preventive maintenance. 

While we can f i n d no record of o r i g i n a l v e h i c u l a r t r a f f i c 

counts on the bridge, there i s l i t t l e doubt t h a t the present 

count of 30,260 v e h i c l e s per day (N.T. 4) i s a s u b s t a n t i a l 

increase i n a c t i v i t y , e s p e c i a l l y considering the c o n s t r u c t i o n 

of the S c h u y l k i l l Expressway and i t s Conshohoeken Interchange, 

There i s also l i t t l e doubt from the record and from the 

p i c t u r e s introduced by Reading Company t h a t a large number 

of heavy tr u c k s c o n s t i t u t e a p o r t i o n o f the d a i l y t r a f f i c . 

Nothing i n the record i n d i c a t e s any a c t i v i t y on the p a r t of 

the r a i l r o a d t h a t c o n t r i b u t e d t o the present c o n d i t i o n o f 

the s t r u c t u r e . There can be l i t t l e doubt, based on the 

record and on p h y s i c a l examination of the s t r u c t u r e , t h a t the 

volume of t r a f f i c , the e f f e c t of s a l t i n g and b l o c k i n g of 

scuppers (none o f which was done by Reading) are the major 

causes of whatever the Commission decides needs t o be done. 

I n view of t h i s , the major p o r t i o n of cost o f r e p a i r s ordered 

should be borne by p a r t i e s other than Reading Company. 

c) Reading Company attempted t o introduce i n t o the 

record a count of the t r a f f i c using the ramp leading t o i t s 

s t a t i o n and the d e s t i n a t i o n " of such t r a f f i c (N.T. 53). The 

examiner, on o b j e c t i o n from Penn DOT, refused t o permit the 
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testimony. We submit t h i s i s e r r o r , since such testimony 

was o f f e r e d i n an e f f o r t t o persuade the Commission t o 

a l l o c a t e costs against p a r t i e s other than Reading. Reading 

Company's Answer f i l e d i n t h i s proceeding requested the 

Commission to conduct such hearings t h a t would "determine 

the cause of whatever d e t e r i o r a t i o n has occurred t o a i d the 

Commission i n a l l o c a t i n g costs and t o consider r e a s s i g n i n g 

maintenance r e s p o n s i b i l i t y " . 

The hearing n o t i c e of the Commission suggested each 

p a r t y i n i n t e r e s t submit testimony and e x h i b i t s t o those 

issues raised by complainant, w i t h the understanding t h a t 

the Commission may "take j u r i s d i c t i o n over any desired 

p o r t i o n o f the cr o s s i n g , the approaches, and a l l matters 

p e r t i n e n t t h e r e t o . " 

The t r a f f i c count o f f e r e d was c e r t a i n l y a matter 

p e r t i n e n t t o the hearing, and should have been allowed. 

d) Reading Company o f f e r e d t o introduce testimony 

asking the Commission t o change f u t u r e maintenance re s p o n s i ­

b i l i t y (N.T. 54). This was disallowed. I t i s r e s p e c t f u l l y 

submitted t h a t such testimony, i n view o f Reading Company's 

Answer above quoted, and the purpose of the hearing, as above 

set f o r t h , made such a request admissable as p a r t of the 

hearing. 

I n a d d i t i o n , the Act of May 28, 1937, P.L. 1053, 

A r t . X §1007, (66 P.S. 1397) i n d i c a t e s the Commission may. 
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a t any time a f t e r n o t i c e and a f t e r o p p o r t u n i t y t o be heard, 

re s c i n d or amend any order made by i t . I t i s submitted t h a t 

the Answer of Reading Company and the hearing n o t i c e sent 

by the Commission, c o n s t i t u t e d such n o t i c e as r e q u i r e d and 

a l l p a r t i e s being present, Reading had a r i g h t t o be heard 

on i t s request t o change the December 13, 1937 order w i t h 

respect t o maintenance. I t was r e v e r s i b l e e r r o r t o exclude 

such testimony. 

IV. CONCLUSION 

For a l l the reasons above stated i t i s r e s p e c t f u l l y 

submitted t h a t a l l the work proposed by Penn DOT has not 

been proved t o be necessary and the Commission should care­

f u l l y consider the e n t i r e record i n determining what needs 

t o be done; t h a t Commission should consider the e n t i r e record 

and the causes of whatever d e t e r i o r a t i o n does e x i s t i n a l l o ­

c a t i n g costs and t h a t the record should be reopened t o 

receive the testimony o f f e r e d by Reading Company t h a t was 

excluded. 

R e s p e c t f u l l y submitted, 

J ^ 
Joel E. Hazoi) 
Attorney f o r Reading Company, 

Debtor. 

P h i l a d e l p h i a , Pa. 

January 15, 1973. 
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PENNSYLVANIA PUBLIC UTILITY COMMISSION '^i').-; 

COMPLAINT DOCKET NO. 19707 

DEPARTMENT OF TRANSPORTATION 

VS, 

READING COMPANY, ET AL 

BRIEF OF BOROUGH OF WEST CONSHOHOCKEN 

QUESTION PRESENTED 

WHETHER THE BOROUGH OF WEST CONSHOHOCKEN IS RESPONSIBLE 

FOR THE MAINTENANCE OF THE CONCRETE CURBS AND SIDEWALKS FOR A 

DISTANCE OF APPROXIMATELY 129 FEET WEST OF THE WEST ABUTMENT AS 

SHOWN ON SHEET NUMBER 1 OF EXHIBIT NUMBER 1? 

ARGUMENT 

The Department of Tr a n s p o r t a t i o n r e l i e s upon the Order 

of the Pennsylvania Public U t i l i t y Commission, dated December 13, 

19 37, i n which the Commission ordered the Borough of West Con­

shohoeken t o maintain the concrete curbs and sidewalks on the 

two approaches i n sai d Borough connecting the highway on the 

bridge w i t h Front S t r e e t and Ford S t r e e t . 

At the hearing, the question arose as t o what the 

Public U t i l i t y Commission contemplated when i t r e f e r r e d t o the 

"approaches". I t i s the contention of the Borough of West Con­

shohoeken t h a t . t h e area o f r e s p o n s i b i l i t y being charged t o the 

Borough by the Department of Tr a n s p o r t a t i o n i s p a r t of the bridge 

r a t h e r ffK^T^Ser^approach 1 han-^ther approach sto the bridge froa-West^eonsttfehocken. 

I J O V ^ ^ J [RECORD] i CO 

MAR 191573 

BNTRV Mo. 
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The Borough of West Conshohoeken w i t h i t s l i m i t e d 

budget i s ha r d l y i n a p o s i t i o n t o s u s t a i n the f i n a n c i a l burden 

attempted t o be imposed upon i t by the Department of Transporta­

t i o n , namely, over Six Thousand ($6,000.00) D o l l a r s . This i s 

why i t i s most important f o r the Commission t o determine e x a c t l y 

what was contemplated by the Public U t i l i t y Commission i n 1937 

when the r e s p o n s i b i l i t y o f the Borough o f West Conshohoeken was 

d e l i n e a t e d . 

The Department's witness t e s t i f i e d a t the hearing t h a t 

the approaches r e f e r r e d t o i n the Commission's Order of 1937 

included a l l curbs and sidewalks west of the center l i n e of the 

west abutment which i s immediately adjacent t o Pier No. 1 of 

Span No. 1. This involves a distance o f some 129 f e e t which the 

Department claims can i n no way be considered p a r t of the br i d g e . 

I f the aforementioned 129 f e e t west of the middle l i n e 

of the west abutment i s considered p a r t o f the b r i d g e , then 

obviously the Borough'of West Conshohoeken has no o b l i g a t i o n a t 

t h i s time. 

The question should be resolved i n favor of the Borough 

of' West Conshohoeken f o r two reasons. F i r s t , the Commission i n 

i t ' s ' Order o f 1937 s p e c i f i c a l l y s t ated t h a t t h e ' l e n g t h of the 

bridge was approximately 1,342 f e e t . The Department of Transporta­

t i o n ' s expert witness c o n t r a d i c t e d t h i s f i n d i n g and s t a t e d t h a t 

the bridge was only 1,.187 f e e t i n length c l a i m i n g t h a t the Com­

mission was i n e r r o r when i t included the areas west and east of 

the abutments' i n d e f i n i n g the o v e r a l l l e n g t h o f the bridge. 

However, the f a c t does remain t h a t the area west of the west 

abutment must be included i n order t o compute an o v e r a l l length 

of 1,342' f e e t . 
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Secondly, a plan of the bridge which was made in 1919 

by B. H. Davis and which was identified by the Department's 

expert witness which plan was entitled "Main Bridge" showed the 

area in question as being part of the bridge and did not attempt 

to delineate it as an approach rather than part of the bridge 

itself. ftT- Pf'13 

The question then i s what did the Commission consider 

as the approaches to the bridge from the Borough of West Consho­

hoeken. The Department's expert witness was unable to explain 

why the Commission referred t o "two" approaches i n the Order of 

1937. To the Borough of West Conshohoeken, however, i t appears 

quite obvious that the Commission,was r e f e r r i n g to the sidewalks 

and curbs on both Ford Street, and Front Street leading to that 

point on the bridge which is. 129 feet west of the center l i n e of 

the west abutment. I t i s not contended that these curbs and 

sidewalks are i n heed of repair at t h i s time and, i n f a c t , they 

are not. 

In addition t o the above arguments, the arguments of 

the Reading Company and the Borough of Conshohoeken with respect 

to the necessity of the work and the r e s p o n s i b i l i t y f o r the cause 

of the damage i s hereby adopted by thei Borough of West Conshohocker 

RESPECTFULLY SUBMITTED: 

EDWARDS?. KANE' 
S o l i c i t o r for Borough of West 
Con shohocken 
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QUESTIONS PRESENTED 

1. Whether P.U.C. ordered projects are required to 

be placed on the Canmonwealth's twelve year 

highway program? 

2. Whether funds for the design of the Matsonford 

Bridge require approval by the Legislature on 

a Capital Budget? 
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STATEMENT OF THE CASE 

Nature Of The Case 

This proceeding was in i t i a t e d on September 27, 1972 

when the Department of Transportation of the Commonwealth of 

Pennsylvania (PennDOT) f i l e d a Carplaint at C. 19707 with the 

Pennsylvania Public U t i l i t y Carmission (P.U.C). PennDOT's 

Ccmplaint at Paragraph No. 4 alleged, inter a l i a , that the 

Matsonford Bridge i s i n a state of disrepair; that PennDOT has 

prepared a plan to repair the crossing structure; and that said 

repair i s necessary to insure the l i f e of the structure. 

Answers to PennDOT's Canplaint were f i l e d by each party 

respondent, with the exception of Montgcmery County. 

A f i e l d conference and investigation was conducted by the 

P.U.C at the site of the subject crossing. 

Formal hearing upon a l l matters and things involved i n 

this proceeding was held before the P.U.C on December 20, 1972. 

On January 15, 1974 the P.U.C issued an order directing, 

inter a l i a , that PennDOT's repair, plan be approved; that PennDOT, at 

i t s i n i t i a l cost and expense, undertake repairs and rehabilitation 

i n accordance therewith; and that further hearing be held regarding 

the matter of cost allocation and future maintenance obligations. 

On December 16, 1974 PennDOT f i l e d a Petition for Modifica­

tion of Order alleging, inter a l i a , that rehabilitation of the 

Matsonford Bridge i s no longer economically feasible and that the 

structure should be reconstructed. PennDOT specifically requested 
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by i t s petition that the P.U.C. modify i t s January 15, 1974 order 

to require PennDOT within twelve (12) months of the service date 

of the modified Order to prepare and submit to the P.U.C. a 

detailed plan and estimate of costs providing for the reconstruction 

of the Matsonford Bridge. 

The P.U.C. at Public Meeting held February 24, 1975 directed 

that PennDOT's petition be more f u l l y explored on the record, and 

public hearing upon the necessity of reconstruction was held on 

April 15, 1975. 

Following the April 15, 1975 hearing the P.U.C., acting 

upon the specific request of PennDOT, issued an order on October 21, 

1975, approving PennDOT's petition for modification of the scope of 

the project and directing, inter a l i a , that PennDOT within twelve 

(12) months of the service of the modified Order prepare and sufcmit 

to the P.U.C. and each party of record a detailed construction plan 

and cost estimate providing for reconstruction of the Matsonford 

Bridge. 

Present Matter 

This matter i s currently before the P.U.C. upon two 

petitions: 

1. A Letter-Petition f i l e d on November 12, 1976 by 

the Borough of Conshohoeken praying for enforcement of the 

October 21, 1975 order against PennDOT; and 

2. A petition f i l e d by PennDOT on December 16, 1976 

praying for modification of the October 21, 1975 order, i n the 

nature of a time extension. 
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The Borough by i t s petition avers that i t has not 

received the detailed construction plan and cost estimate frcsn • 

PennDOT as reguired by the October 21, 1975 order and further 

that the structure i s sorely i n need of repairs to make i t safe 

for the traveling public. Accordingly, the Borough prays that 

the P.U.C. request the Attorney General of the Conmonwealth of 

Pennsylvania, under Section 904 of the Public U t i l i t y Law, as 

amended, 66 P.S. §1344, enforce the October 21, 1975 order against 

PennDOT; specifically, Paragraph 3 requiring preparation of a 

detailed construction plan and estimate of costs and Paragraph 5 

requiring PennDOT to make appropriate repairs to the Matsonford 

Bridge during the time the plan and cost estimate are being • 

prepared. On February 9, 1977 PennDOT f i l e d an Answer i n 

opposition to the Borough's Letter-Petition. 

PennDOT by i t s petition alleges that because of the 

present financial situation within PennDOT, the Matsonford 

Bridge project i s not on the Commonwealth's twelve year highway 

program nor on an approved Capital Budget, and that, therefore, 

PennDOT is not financially able to proceed with the detailed 

construction plan and cost estimate i n accordance with the 

October 21, 1975 order. PennDOT submits that the plan and 

estimate can be completed within twelve (12) months frcm the 

date the design for the Matsonford Bridge i s approved by the 

Legislature on a Capital Budget and requests that the P.U.C. 

modify Paragraph 3 of .the October 21, 1975 order to extend the 

time accordingly. 
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At the Public Meeting held January 18, 1977 the P.U.C. 

directed that the Borough's Letter-Petition for Enforcement and 

PennDOT's Petition for Modification be set for hearing so as to 

afford a l l parties of record an opportunity to submit testimony 

on the issues raised therein. On January 25, 1977 the Staff of 

the P.U.C. (Staff) f i l e d Notice of i t s Intent to Participate i n 

this proceeding, pursuant to authority contained i n the Act of 

October 7, 1976, Act No. 216, P.L. f as amended, 66 P.S. §§1101, 

et .seq.. 

On March 10, 1977 further hearing was held on the 

Borough's Letter-Petition for Enforcement and on PennDOT's 

Petition for Modification. 
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ABSTRACT OF EVIDENCE 

At the March 10, 1977 hearing. Counsel for PennDOT 

opened by stating the basis for PennDOT's current petition: 

modification i s requested because due to the present financial 

condition within PennDOT, the Matsonford Bridge project i s not 

on the Conmonwealth1 s twelve year highway program or an approved 

Capital Budget; there are no funds under those programs to 

proceed with the project and, therefore, PennDOT has been unable 

to ccmplete a detailed construction plan and cost estimate as 

ordered by the P.U.C. (T. 4, 5) . 

PennDOT presented testimony through two witnesses: 

James B. Chiles, PennDOT's Director of Econcmic Research and 

Prograrrming, and Paul C. Peterson, Di s t r i c t Bridge Engineer 

for PennDOT's D i s t r i c t 6-0. 

Mr. Chiles t e s t i f i e d regarding the Catmonwealth' s 

twelve year highway program and the Capital Budget; explained 

why the Matsonford Bridge project i s on neither; and described 

PennDOT's policies with respect to budgeting P.U.C. projects 

(T. 5-20; 28-64). 

Mr. Peterson was qualified by Counsel for PennDOT who 

then deferred to the Staff for questioning, since Mr. Peterson 

had been subpoenaed (T. 64, 65). Upon cross-examination 

Mr. Peterson t e s t i f i e d regarding the status and cost of the 

detailed construction plan, as well as the present safety 

condition of the structure (T. 65-89). 
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Three PennDOT Exhibits were admitted into the record: 

PennDOT Exhibit No. 3, Senate B i l l No. 59, Act 42 (T. 9) ; 

PennDOT Exhibit No. 4, "Capital Budget Highway Project Estimate -

1976 - 1977", Page 24 (T. 12); and PennDOT Exhibit No. 5, Letter 

to manbers of State Transportation Ccmmission frcm William A. 

Sherlock, dated September 13, 1976. (T. 16). 

The Borough of Conshohoeken called one witness: Frank 

Moran, Engineer to the Borough of Conshohoeken. Mr. Moran 

te s t i f i e d to the present safety condition of the Matsonford Bridge 

(T. 90-103). 

A statement was made on the record by Representative 

Anthony J. Scirica, Representative of the 148th Di s t r i c t , regarding 

his experience with the Matsonford Bridge project (T. 20-27). 

Sunroary of Pertinent Testimony 

James B. Chiles t e s t i f i e d that he i s employed by PennDOT 

as Director of Econcmic Research and Programming, which entails 

analyzing projects and developing a twelve year transportation 

program for the CatHnonwealth (T. 6). 

Mr. Chiles explained that development of a f u l l transporta­

tion program for the Conmonwealth was begun i n April of 1976 

(T. 6); that the State Transportation Ccnmission (Transportation 

Ccffrmission) f e l t there should be local input into the program 

(T. 7); that the program which was ccmpleted on October 6, 1976 did 

not include construction of the Matsonford Bridge, but that just 
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prior to the October 6, 1976, program the Matsonford Bridge 

had been on the twelve year highway program for reconstruction 

or t o t a l replacement at a cost of approximately five million 

dollars (T. 7-8). A transportation improvement program i s 

required to be developed every two years on even numbered years 

i n accordance with Act 120 of the Session of 1970 (Act 120) (T. 8). 

Mr. Chiles t e s t i f i e d that the Matsonford Bridge project 

was on an approved Capital Budget for the f i s c a l year 1972-73 as 

a bridge rehabilitation at a cost of approximately $300,000 i n 

construction (T. 8, 9; PennDOT Exhibit No. 3); that authority for 

a rehabilitation project remains under Act No. 42, the Capital 

Budget Act for the Fiscal Year 1972-1973 (T. 10); and that due to 

inf l a t i o n PennDOT has exhausted the obligation authority contained 

within Act No. 42 (T. 10). 

The nature of the Matsonford Bridge project has been 

changed, at the request of the D i s t r i c t Engineer at St. David's, 

frcm a rehabilitation project to ccmplete replacanent of the 

structure, therefore, funds authorized for rehabilitation cannot 

be used for the present project (T. 10). Funds for the current 

reconstruction project were never approved on a Capital Budget, 

even though reconstruction of the Matsonford Bridge was on a pro­

posed budget for 1976-77 (T. 11-15; PennDOT Exhibit No. 4) . 

PennDOT's policies dictate that only those projects on a 

twelve year highway program can be budgeted (T. 15). 

Mr. Chiles described the role of the Transportation Ccm­

mission in the development of the twelve year highway program. 

(T. 15-19) The Transportation Conmission recarmends the program 



and adopts the projects for the Conmonwealth (T. 16). The 

Matsonford Bridge project was sufcmitted to the Transportation 

Cotmission by PennEOT for inclusion i n the program (T. 16; PennDOT 

Exhibit No. 5), and one of the Conmissioners on the Transportation 

Commission, Representative Beren, reccmmended another project 

be added to the program instead of the Matsonford Bridge project 

(T. 18-19). The Conmission was = aware that the Matsonford Bridge 

project was a P.U.C. ordered project; and the late Secretary 

Sherlock specifically pointed out to the Transportation Conmission 

that the Matsonford Bridge project was a.fine candidate (T. 19) . 

Mr. Chiles concluded his direct testimony by stating that 

PennDOT does not at this time have approved funds for the 

construction of the Matsonford Bridge (T. 19). 

Mr. Chiles was asked by Staff upon cross-examination: 

"Q. What are the p r i o r i t i e s of the State . 
Transportation Commission i n their decision 
to include projects on their twelve year 
highway program or to approve discretionary 
funds for these projects? 

"A. The pr i o r i t i e s (sic) that were used 
were the local p r i o r i t i e s . " (Emphasis 
supplied) (T. 29-30) 

Next, Mr. Chiles was asked whether PennDOT specifically 

indicated to the Conmission that the Matsonford Bridge project was 

a P.U.C. project. I n response thereto, he stated that the 

project carried with i t the P.U.C. Complaint Docket number which 

i s well known to the Transportation Conmission (T. 31), and 

further that "Secretary Sherlock pointed out to the Conmissioners 

that the Matsonford Bridge was an excellent project . . . " (T. 32) 
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Mr. Chiles admitted that he does not believe Secretary Sherlock 

specifically said that the Matsonford Bridge project i s a P.U.C. 

project (T. 32). 

Mr. Chiles further t e s t i f i e d , upon cross--exainination, 

that PennDOT i n accordance with i t s departmental policy to carry 

forth Act 120, cannot on i t s own suhnit projects to the Legislature 

for approval on a Capital Budget; cannot overturn the Transportation 

Conmission as to what projects are placed on a twelve year highway 

program; and could hardly i n s i s t that a P.U.C. project be sufcmitted 

to the Legislature i f not on a twelve year highway program. (T. 34-36) 

PennDOT sutmits P.U.C. projects to the Planning Carmission and 

Transportation Ccmmission just as i t does i t s own projects 

(T. 34-36; T. 49). 

When asked what steps PennDOT takes i f P.U.C. projects are 

not included on a twelve year highway program, Mr. Chiles t e s t i f i e d 

that i n accordance with the policy instituted by the late 

Secretary Sherlock no further work i s done on the project. (T. 38) . 

Mr. Chiles was also asked whether i t would be possible to use money 

frcm the motor license fund or fron PennDOT's operating budget for 

construction projects (T. 43) . He answered: "Operating funds are 

normally for the operation i n the general government maintenance 

type f a c i l i t i e s , issuing, buying licenses and things of that 

nature." (T. 44). 

Counsel for P.U.C. Staff asked Mr. Chiles when PennDOT 

was aware.that no money was available for the Matsonford Bridge 
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project (T. 38). He responded that at no time was money not 

available since the Montgomery County allocation for the 

twelve year time period was over forty million dollars and 

that the resources are s t i l l available (T. 48) . Mr. Chiles 

acknowledged that a twelve year highway program can be modified 

at any time, that i s , a certain program can be deleted and 

another added (T. 61-63). 

Mr. Paul C. .Peterson was called by PennDOT and t e s t i f i e d 

that he i s PennDOT's D i s t r i c t Bridge Engineer for District 6-0 

which comprises Philadelphia and the four surrounding counties, 

including Montgomery County (T. 64). Upon cross-examination 

Mr. Peterson t e s t i f i e d that the plans for replacement of the main 

structure are about 50 per cent ccmplete (T. 65). Mr. Peterson 

was asked by Counsel for Staff: 

"Q. Do you know, Mr. Peterson, where the 
funds came from to ccmplete 50 per cent 
of the plans? 

"A. No. 

"Q. You do not know? 

"A. I do not know. 

"Q But you do know you had the money 
to do i t ? 

"A. I know that the money was charged to 
the project and there was no objection made — 
raised during the time the design work was 
taking place." 
(T. 67) 

Mr. Peterson further acknowledged that before PennDOT 

starts the design of a project i t i s necessary for him to f i l e 
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papers i n Harrisburg for accounting purposes. (T. 67) . He was 

aware that the nature of the project had changed from rehabilitation 

to reconstruction and had, i n fact, advised PennEOT to f i l e a 

petition requesting modification of the nature of the project. 

This petition was f i l e d on November 16, 1974 (T. 68). 

Mr. Peterson, when asked the amount of time he anticipated 

would be necessary to ccmplete the remaining 50 per cent of the 

detailed construction plan and cost estimate, responded that i t 

would be about a year (T. 70-72). This approximation was based on 

several assumptions: (1) that there w i l l be no difference with 

respect to the ramps; (2) that the project proposed and ccmpleted 

w i l l not include ramps at either'Conshohoeken or West Conshohoeken ; 

(3) that there w i l l be a l o t of engineering involved i n providing 

alternate access i n West Conshohoeken or the Conshohoeken side to 

those points at track level; (4) that there w i l l be a l o t of 

engineering involved i n providing alternate accatinodations to 

pedestrians presently using the bridge; and (5) that there w i l l be 

no argument from the environmentalists (T. 71-72) . He further 

t e s t i f i e d that i t i s reasonable to assume none of the above w i l l 

occur (T. 72). 

When asked why i t i s s t i l l taking twelve months to ccmplete 

plans which are already 50 per cent ccmplete, Mr. Peterson pointed 

out that there have been layoffs i n PennEOT and that he currently has a 

larger work load including other cemmitments involving the P.U.C. 

(T. 73). Further, a l o t of work on the plans took place prior to the 
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April 1975 hearing on PennDOT's Petition for Modification of 

the scope of the project (T. 73). 

Mr. Peterson was also questioned regarding the amount 

of money required to ccmplete the remaining 50 per cent of the 

construction plans. He answered: 

"Assuming a l l the things I assumed before with the 
twelve month estimate, I would assume seventy-
five thousand dollars." (Emphasis supplied) 

This figure represents the straight salaries of his 

staff and his colleagues who would be reviewing the plans (T. 75). 

As to the present safety condition of the structure 

Mr. Peterson t e s t i f i e d that i t i s safe for the present conditions 

on which i t operates; that i t was last inspected i n A p r i l and 

December of 1976; and that since the greatest deterioration occurs 

i n the winter he i s anxious to thoroughly inspect the bridge 

this spring (T. 76). 

When asked whether any significant deterioration had 

been noted at the December inspection he responded that there was 

increased deterioration but not enough to change the bridge to an 

unsafe condition. The deterioration i s an ongoing phencmenon, however, 

and the bridge i s not i n a static condition (T. 77). Mr. Peterson 

does not feel reducing the posting of the structure would significantly 

preserve i t s l i f e or have any value to the safe operation. I f 

nothing i s done i n the future to remedy the condition of the 

structure, the sidewalks would have to be closed and then the 

bridge (T. 78). 

Mr. Peterson admitted that he had t e s t i f i e d at the last 

hearing that he did not want to close the bridge for construction 

- 13 -



u n t i l the bridge nearby carrying the Blue Route over the river 

and railroad was ready to be used for a detour. He stated that 

while he has no f i r s t hand information, i t i s his understanding 

that that this would be ready i n a year or eighteen months (T. 79) . 

Mr. Peterson stated that the sidewalks on the structure 

are rough and crumbled and that PennDOT does not intend to do any 

restoration or repairs to the sidewalks or curbs (T. 80) . PennDOT 

i s not i n a position to make the sidewalk surface smooth (T- 82) . 

There i s no funding available for repair that has no value and 

might be detrimental by increasing the dead load of the bridge 

(T. 83); PennDOT w i l l make reasonable attempts to repair serious 

holes i n sidewalks as they open {T. 85) . 

Frank Moran was called by the Borough of Conshohoeken 

and t e s t i f i e d that he i s a licensed engineer i n Pennsylvania, 

employed by F. X. Ball Associated Inc. which holds the position of 

Engineer to the Borough of Conshohoeken (T. 90-91). 

Mr. Moran stated that he had made a visual inspection of 

the bridge on February 18, 1977 and rechecked the inspection March 9, 

1977 (T. 91) . He observed deteriorated sidewalks causing hazards 

to pedestrian t r a f f i c (T. 91, 96); curbs which are non-existent or 

deteriorated (T. 91, 96); inlets which cause bad t r a f f i c conditions 

(T. 91, 96-97); l i g h t standards knocked over and not repaired 

(T. 91); and parapets that are hazardous where the reinforcing i s 

out (T. 91-92). He reconmends that sidewalks be repaired, 

rather than closed, by repairing the curb and the sidewalk and 

• cleaning away broken gunite or concrete poxy (T. 97-99) . 
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Mr. Moran was unable to estimate the cost of such a repair 

or the amount of time i t would take to make such repairs 

(T. 100). 
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SUMM&KY OF ARGUMENT 

THE PETITICN OF PENNDOT SEEKING MODIFICATION OF THE P.U.C. 'S 
OCTOBER 21, 1975 ORDER IN THIS CASE SHOULD BE DENIED. 

I . PennDOT f i r s t contends that Act No. 120, Act of 

May 6, 1970, P.L. 356, the Act creating PennDOT, requires P.U.C. 

projects to be placed on the Commonwealth's twelve year highway 

program before such projects can be budgeted. Clearly, PennDOT 

has ignored Section 22 of Act 120 which specifically provides that 

nothing i n said Act shall: 

"... affect i n any manner the powers and duties 
of the Pennsylvania Public U t i l i t y Comission. . . " 

Further, the P.U.C. 's authority to carpel concerned parties 

to participate i n rail-highway crossing projects i s statutory. I t 

is well established that Sections 409 and-411 of the Public U t i l i t y Law, 

as amended, 66 P.S. §§1179, 1181, vest i n the P.U.C. exclusive 

jurisdiction and power over a l l natters pertaining to public railroad 

highway crossings within the Conmonwealth of Pennsylvania. 

I I . Next, PennDOT contends that before i t can proceed with 

the preparation of the detailed construction plan and cost estimate, 

funds for the design of the Matsonford Bridge must be approved 

by the Legislature on a Capital Budget. This allegation i s made 

by PennDOT even though i t cotpleted 50 per cent of the plans with funds 

which were not approved by the Legislature. In addition, analysis of 

the Capital Facilities Debt Enabling Act, Act of July 20, 1968, P.L. 550, 

as amended, 72 P.S. §§3920.1, et seq., reveals that while capital 
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projects are carefully defined by Section 2 of the Act, nowhere 

is there any provision or intent expressed or to be implied 

that P.U.C. projects are "Capital" projects. • 

I I I . Finally, assuming arguendo that the Capital 

Facilities Debt Enabling Act includes P.U.C. ordered projects 

within the category of "Capital" projects, the design of the 

Matsonford Bridge project does not require legislative approval, 

since PennDOT estimates the plans can be ccmpleted for $75,000. 

"Capital projects" are, among other things, projects with an 

estimated financial cost i n excess of $100,000. Section 2(1) of 

the Capital Facilities Debt Enabling Act, 72 P.S. §3920.2(1).. 

Accordingly, PennDOT has failed to make out a case 

sufficient to warrant the r e l i e f requested. 
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ARGUMENT 

A. THE P.U.C. HAS EXCLUSIVE JURISDICTION AND POWER 
OVER PUBLIC RALL-MGHWAy CROSSINGS 

Sections 409 and 411 of the Public U t i l i t y Law, Act of 

May 28, 1937, P.L. 1053, as amended, 66 P.S. §§1179, 1181, vest 

exclusive jurisdiction and power i n the P.U.C. to determine and 

prescribe by regulation or order the manner i n which public r a i l -

h i g h l y crossings may be constructed, altered, relocated and 

abolished and the manner and conditions under which such crossings 

shall be maintained operated and protected for the prevention of 

accidents and the pronotion of public safety: 

"Section 409 . . . (b) The Conmission i s hereby 
vested with exclusive power to appropriate 
property for any such crossing . . . and to 
deterrnine and prescribe, by regulation or order, 
the points at which, and the manner i n which, 
such crossing may be constructed, altered, 
relocated, -or abolished, and the manner and 
conditions i n or under which such crossing shall 
be maintained, operated, and protected to 
effectuate the prevention of accidents and 
the pronotion of the safety of the public. . . " 
(Emphasis supplied). 

" (c) Upon i t s cwn motion or upon complaint, the 
Conmission shall have exclusive power after 
hearing, upon notice to a l l parties i n interest, 
including the owners of adjacent property, to 
order such crossing heretofore or hereafter 
constructed to be relocated or altered, or to 
be abolished upon such reasonable terms and 
conditions as shall be prescribed by the 
Connission. . . . The Commission may order 
the work of construction, relocation, alteration, 
protection or abolition of any crossing 
aforesaid to be performed i n whole or i n part 
by any public u t i l i t y or municipal corporation 
concerned or by the Caimonwealth. . . . " 
(Krphasis supplied). 
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"Section 411 . . . (b) . . . The cost of construction, 
relocation, alteration, protection, or abolition 
of such crossing, and of f a c i l i t i e s at or adjacent 
to such crossing which are used i n any kind of 
public u t i l i t y service, shall be borne and paid, 
as hereinafter provided, by the public u t i l i t i e s or 

. municipal corporations concerned, or by the Ccrrrnon-
wealth i n such proper proportions as the Conmission 
may, after due notice and hearing determine, unless 
such proportions are mutually agreed upon and paid 
by the interested parties. . . . " (Emphasis 
supplied). 

The exclusive and conpbrehensive jurisdiction and power 

conferred upon the P.U.C. under the aforesaid provisions of the 

Public U t i l i t y Law, 66 P.S. §§1179, 1181, relative to a l l public 

rail-highway crossing f a c i l i t i e s within the Conmonwealth, are well 

established: 

Pennsylvania Railroad Co. v. Pa. P.U.C., 
136 Pa. Super. Ct. 1, 4-5 (1939); 

Pittsburgh Railways Co. v. Pa. P.U.C, 
198 Pa. Super. Ct. 415, 424 (1962); . 

Department of Highways v. Pa. P.U.C^, 
198 Pa. Super. Ct. 405 (1971); 

Department of Transportation v. Pennsylvania 
Public U t i l i t y Conmission, 21 Pa. Conmw. 
Ct. 407 (1975); 

Department of Transportation v. Pennsylvania 
Public U t i l i t y Conmission, 21 Pa. Corenw. 
Ct. 415 (1975). 

Section 902 of the Public U t i l i t y Law, 66 P.S. §1342, 

further provides: 

"... the Conmission shall have f u l l power 
and i t shall be i t s duty, to enforce, execute, 
and carry out, by i t s regulations, orders, or 
otherwise, a l l and singular provisions of this 
act, and the f u l l intent thereof; . . . " 
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I t i s evident frcm the clear and unambiguous nature 

of these provisions that the General Assenbly intended to delegate 

to the P.U.C. exclusive authority over public rail-highway crossings 

within the Ccmmonwealth of Pennsylvania. Accordingly, the P.U.C. 

has exclusive power to entertain the instant canplaint and to 

issue and enforce a l l necessary orders incidental thereto i n 

f u l f i l l i n g i t s statutory mandate of effectuating the prevention 

of accidents and the promotion of the safety of the public. 
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B. ACT 120 DOES NOT AFFECT IN ANY MANNER THE POWERS 
AND DUTIES OF THE P.U.C. 

Act 120, Act of May 6, 1970, P.L. 356, creates the 

Department of Transportation and defines i t s powers, functions, 

and duties. The Pennsylvania General Assembly i n enacting this 

legislation specifically and unequivocally excluded any intrusion 

upon the powers and duties of the P.U.C. 

Section 22 of Act 120 provides: 

"Nothing contained i n this Act shall impaix, 
suspend, contract, enlarge or extend or 
affect i n any manner the powers ana autfies 
of the Pennsylvania Public U t i l i t y Conmission 
or any authority created according to the 
provisions of the Metropolitan Transportation 
Authority's Act of 1963." (Errphasis supplied). 

The legislative history of Act 120 clearly indicates that 

the General Assembly intended to protect the authority and integrity 

of the P.U.C. At page 1117 of the Senate Journal for 1970, the late 

Senator Frame i n response to a question concerning the relationship 

Of the P.U.C. to PennDOT responded as follows: 

" [ I ] t has been the understanding of a l l of 
us who have been involved i n the development 
of this legislation that the passage of 
[Act 120] . . . would i n no way affect, 
diminish or enlarge the jurisdiction of the 
Public U t i l i t y Carmission." (Errphasis supplied) 

PennDOT contends that Act 120 requires P.U.C. projects to 

be placed on a 12 year highway program before such projects can be 

budgeted. (T. 15, 35, 36, 49). Such a requirement i s obviously 

i n derogation of P.U.C. authority and contravenes the express 

mandate of Act 120. 
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The P.U.C. 's authority to carpel concerned parties to 

participate i n rail-highway crossing projects i s statutory. See: 

Sections 409 and 411 of the Public U t i l i t y Law, 66 P.S. §§1179, 

1181. I t is well established that pursuant to Sections 409 and 411 

of the Public U t i l i t y Law, a l l matters pertaining to railroad crossings 

over highways are within the exclusive jurisdiction of the P.U.C. 

Somerset County v. Pennsylvania Public U t i l i t y Conmission, 132 Pa. Super. 

Ct. 585, 1 A.2d 806 (1938); Borough of Bridgewater v. Pennsylvania 

Public U t i l i t y Conmission, 181 Pa. Super. Ct. 84, 124 A.2d 165 (1956). 

Once the P.U.C. has issued an order finding and determining 

that a party to a proceeding should perform work or contribute to the 

cost of a crossing project, that party must take a l l reasonable steps 

to corply with the P.U.C. 's order. A review of the record of the 

March 10, 1977 hearing leaves no doubt that PennDOT has not taken 

a l l reasonable steps to corply with the P.U.C.'s October 21, 1975 

order. 

Counsel for PennDOT, at the March 10, 1977 hearing, 

stated for the record that the department had been unable to ccmplete 

the detailed construction plans and estimate as ordered by the 

P.U.C. because the Matsonford Bridge project i s not on the Conmonwealth's 

12 year highway program or on an approved Capital Budget (T. 4-5). 

Further, according to Mr. Chiles, PennDOT's Director of 

Economic Research & Programming, Act 120 requires that a trans­

portation improvement program be developed every two years on even 

numbered years (T. 8). PennDOT's policies dictate that only those 
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projects on this program be budgeted, regardless of whether the 

project i s one of PennDOT's highway projects or a P.U.C. ordered 

project (T. 15, 35-36, 49). On cross-examination by Conmissioh 

Staff, Mr. Chiles acknowledged that PennDOT would not sukmit a 

P.U.C. project to the Legislature i f not included on the highway 

program (T. 35-36), and also that according to the laws under 

which PennDOT operates, there i s no way a P.U.C. project can be 

expedited faster than another project (T. 33, 39). 

The record further reveals that P.U.C. projects are 

not even given p r i o r i t y i n the developnent of the Ccrrmonwealth's 

12 year highway program. In the instant case,, the Pottstown 

Expressway project was included on the program instead of the 

Matsonford Bridge project, at the request of Representative Ber en, 

a member of the Transportation Ccmnission from Montgonery County 

(T. 24, 29, 30-34). 

Mr. Chiles, i n response to questions by Staff's Counsel, 

attempted to explain this by stating that PennDOT's policy i s 

based on the provisions of Act 120, and that pursuant thereto 

PennDOT has no authority to overturn the Transportation Coimission's 

decisions regarding which projects are placed on the 12 year highway 

program. He further t e s t i f i e d that as he understands Act 120 

PennDOT can hardly i n s i s t that a P.U.C. project be sufcmitted to' 

the Legislature i f not on a 12 year program (T. 34, 35, 49). 

Obviously, despite the clear mandate of the Legislature,. 

that Act 120 not affect the powers and duties of the P.U.C, PennDOT 

has failed to proceed with the ccmpletion of a detailed construction 
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plan and cost estimates i n ccmpliance with the October 21, 

1975 order. Instead, PennDOT has chosen to ignore i t s statutory 

obligation to take a l l reasonable steps to corply with the 

P.U.C.'s order, thereby jeopardizing the safety of the public 

by allowing the continued deterioration of the Matsonford 

Bridge. Accordingly, the Staff sutmits that PennDOT's current 

petition for modification, requesting a time extension u n t i l 

12 months after the design funds for the Matsonford Bridge are 

approved by the Legislature on a Capital Budget, should be denied. 
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C. P.U.C. PBOJECTS ARE NOT CAPITAL PROJECTS 
WITHIN THE CONTEXT OF THE "CAPITAL 
FACILITIES DEBT ENABLING ACT" 

The Capital Facilities Debt Enabling Act, Act of July 20, 

1968, P.L. 550, as amended, 72 P.S. §§3920.1, et seq., i s 

the implementing legislation for the constitutional debt 

authorization provision contained i n Article V I I I , Section 7(a) , 

clause (4), of the Constitution of Pennsylvania. 

Section 7(a), clause (4) provides, i n pertinent part: 

" (4) Debt may be incurred without the approval 
of the electors for capital projects 

) specifically itemized i n a capital budget. . ." 

Capital projects are defined i n Section 2 of the Capital 

Facilities Debt Enabling Act (Act). Section 2 provides, i n pertinent 

part, as follows: 

"Capital project means and includes (i) any 
building, structure, f a c i l i t y , program or 
physical public betterment or improvement; 
or ( i i ) any land or rights i n land; 
( i i i ) any furnishings, machinery apparatus 
or equipment for any public betterment or 
improvement; or (iv) any undertaking to 
construct, repair, renovate, improve, equip, 
furnish or acquire any of the foregoing, pro­
vided that the project i s designated i n the 
capital budget as a capital project, has an 
estimated useful l i f e i n excess of five years 
and an estimated financial cost i n excess 
of one hundred thousand dollars ($100,000), 
and shall include projects to be financed hy 
the incurring of debt, such projects being 
separated into the following categories: 

'Conrnunity College Projects, 1 . . . 

'Highway Projects,' . . . 

'Flood Control Projects,' . . . 
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'PIDA Projects,' . . . 

'Site Development Projects,' . . . 

'Public Improvement Projects, 1 . . . 

'Transportation Assistance Projects,' . . . 

'Other Capital Projects,' . . . 

Analysis of the language of Section 2 of the Act clearly 

indicates that P.U.C. projects do not core within the parameters 

of the Act. F i r s t , the Act qualifies capital projects as those 

projects that meet longevity and cost requirements and "include 

projects to be financed by incurring of debt, such projects being 

separated into the following categories . . . " (Emphasis Supplied) 

There follows this provision the enumeration of specific 

categories of projects. Significantly, there i s no reference i n 

the language of the Act to P.U.C. ordered railroad-highway crossing pro­

jects. Clearly, the General Assembly being cognizant of the financial 

implications of the thousands of rail-highway crossings within the 

Ccmmonwealth, as indicated i n both the Public Service Ccmpany Law 

of 1913 and the Public U t i l i t y Law of 1937, as amended,-*- would have 

included P.U.C. projects as one of the specific categories i f i t 

had intended such projects to be considered as Capital Projects 

subject to the provisions of the Act. 

Further, analysis of the specifically enumerated categories 

of capital projects clearly demonstrates that P.U.C. projects are not 

included within the scope of any category. P.U.C. projects obviously 

do not f a l l within the categories of "Ccranunity College Projects", 

1/ Section 12 of the Public Service Ccmpany Law, Act of July 26, 1913, 
P.L. 1374> as amended. 

Sections 409 and 411 of the Public U t i l i t y Law, Act of May 28, 1937, 
P.L. 1053, as amended, 66 P.S. §§1179, 1181. 
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"Flood Control Projects", "PIDA Projects" (Pennsylvania Industrial 

Development Authority Projects), "Redevelopment Assistance Projects", 

"Site Development Projects", "Public Improvenent Projects", or 

"Transportation Assistance Projects", as defined by the Act. 

As to the remaining specific category, "Highway Projects": 

1. "Highway Projects" are projects authorized under 
the State Highway & Bridge Authority. Act, Act 
of toil 18, 1949, P.L. 604, 36 P.S. §§3601 et 
seq.-̂  P.U.C. railroad-highway crossing projects 
are clearly not contemplated or even alluded to 
i n the language of said Act. 3 Moreover, the 
authorization for P.U.C. ordered railroad-high­
way crossing projects, as distinguished frcm 
PennDOT highway improvements, is derived frcm 
the exclusive authority set forth i n Sections 409 
and 411 of the Public U t i l i t y Law which governs 
each phase of a P.U.C. ordered project frcm 
i n i t i a t i o n to construction and maintenance. 

I t i s well-established that while the Legislature 
placed matters pertaining to the state highway 
system, i t s construction and maintenance, under 
the authority of PennDOT, such authority i s 
subject to the limitation that where any high­
way i s crossed by the f a c i l i t i e s of a public 
u t i l i t y , then matters pertaining to the crossing 
are subject to the exclusive jurisdiction of the 
P.U.C. Borough of Bridgewater v. Penna. P.U.C, 
supra.; Department of Highways v. Penna. P.U.C., 
141 Pa. Super. Ct. 376, 14 A.2d 611 (1940); 
Scmerset County v. Penna. P.U.C, supra. . Addi­
tionally, Act 120, the Act creating PennEOT, 
specifically provides i n Section 22 that nothing 
contained i n said Act shall "affect i n any manner 
the powers and duties of the P.U.C" 

Clearly, then, the category termed "Highway 
Projects" does not enccmpass P.U.C. projects 
within i t s scope. 

2/ Authority under the provisions of this Act has been transferred 
— to PennDOT. See generally: The Administrative Code of 1929, 

Act of Ap r i l 9, 1929, P.L. 177, §§2001-2009 71 P.S. §§511-519, 
and Act 120, Act of May 6, 1970, P.L. 356. 

3/ See: Section 4 of the State Highway and Bridge Authority Act 
~ 36 P.S. §3604, which sets forth the purposes and powers of the 

Authority. 
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last, the category "Other Capital Projects" i s defined 

by the Act as follows: 

4. '"Other Capital Projects' means and includes 
only that undertaking to equip and furnish those 
public improvement projects which are specifically 
enumerated under the heading of 'Other Capital Projects' 
i n Subsection (d) of Section 3, Act of July 20, 1968 
(Act No. • 218) , known and cited as the 'Capital Budget 
Act for the 1968-1969 Fiscal year.' Upon f i n a l 
conpletion of said undertaking as authorized by sub­
section (d) of Section 3 of such Act, no equipment 
or furnishing undertaking or any other undertaking 
or project shall be l i s t e d i n any capital budget act 
for the f i s c a l year 1969-1970 or any f i s c a l year 
thereafter under the heading of 'Other Capital . 
Projects' but the same shall be listed i n future 
capital budget acts as 'Capital Project' as 
defined by this act under one of the categories 
enumerated i n such definition i n clause (1) of 
Section 2 of this act, provided that the under­
taking or project canes within the mpaning of 
'Capital Project' as defined i n clause (1) of 
Section 2 of this act." (Emphasis supplied) 

Careful analysis of the tern "Other Capital Projects" 

demonstrates that the P.U.C. ordered Matsonford Bridge project 

i s not included within the context of this f i n a l category. First, 

the Matsonford Bridge project i s not, as required by the Act, 

specifically enumerated under the heading of "Other Capital 

Projects" i n the Capital Budget Act for the 1968-1969 Fiscal 

Year. 

Second, the language of the Act i s quite clear that 

i f a project i s not specifically enumerated under the heading 

of "Other Capital Projects" in the Capital Budget Act for the 

1968-1969 Fiscal Year i t cannot thereafter be l i s t e d i n the 

general category "Other Capital Projects" but must be listed 
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as a "Capital Project", as defined by one of the specific categories 

enumerated i n Section 2(1) of the Act. As shown above, P.U.C. 

projects are not enumerated as one of the specific categories 

of "Capital Projects" under the Act. 

I t i s readily apparent that the Matsonford Bridge project 

does not qualify as a capital project within the category of "Other 

Capital Projects". I t i s further evident that the General Assembly 

would have.specifically l i s t e d P.U.C. ordered railroad-highway crossing 

projects as one of the specific categories of "Capital Projects" 

had i t intended P.U.C. ordered projects to be subject to the provisions 

of the Act. 

Additionally, consistent with the canons of statutory 

construction i t must be presumed that the General Assembly does 

not intend a result that i s absurd or unreasonable. Goodman v. 

Kennedy, 459 Pa. 313, 329 A.2d 224 (1974); 128 (1975). See also: 

1 Pa. C.S.A. §922(1). I t would be unreasonable to suggest 

here that the legislature intended to jeopardize the safety of the 

public at the expense of administrative in-fighting over the advisability 

of a project. By interpreting the Act to include P.U.C. ordered projects 

as capital projects, the public would be placed i n jeopardy, simply 

because PennDOT would be able to delay or frustrate P.U.C. orders, 

as i n this case, by crying lack of funds and no legislative 

authorization to finance a project. 

I t i s obvious frcm the language of Sections 409 and 411 of 

the Public U t i l i t y Law that the General Assembly, i n the interest of 

preventing accidents and prcmoting public safety, intended to vest i n 

the P.U.C. exclusive jurisdiction and power over public railroad high-
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way crossings. Sonerset County v. Penna. P.U.C., supra.; Borough 

of Bridgewater v. Penna. P.U.C., supra. Also see: Section 12 

of the Public Service Carmission Law, supra. 

The canons of statutory construction specifically 

provide: 

" (a) The object of a l l interpretation and 
construction of statutes i s to ascertain and 
effectuate the intention of the General Assonbly. 
Every statute shall be construed, i f possible, 
to give effect to a l l i t s provisions." 1 Pa. 
C.S.A. §1921. 

Clearly, PennDOT cannot now assert that P.U.C. ordered 

projects must be approved by the Legislature on a capital budget, 

and thereby ignore the legislative mandate i n Sections 409 and 411 

of the Public U t i l i t y Law. 

The Matsonford Bridge project must not be permitted to 

deteriorate further simply because PennDOT disagrees with the P.U.C. 

as to the necessity of the project, shielding this disagreement behind 

i t s alleged impotency to corply. Accordingly, PennDOT's Petition 

for Modification, requesting a time extension u n t i l twelve (12) months 

after the subject project i s approved by the Legislature on a Capital 

Budget, must be denied. 
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D. EVEN ASSUMING ARGUENDO THAT THE CAPITAL FACILITIES 
DEBT ENABLING ACT INCLUDES P.U.C. ORDERED PRO­
JECTS WITHIN THE CATEGORY OF "CAPITAL PROJECTS", 
THE FUNDS FOR THE DESIGN OF THE MATSONFORD BRIDGE 
PROJECT DO NOT REQUIRE LEGISLATIVE APPROVAL. 

Capital projects are defined i n Section 2 of the Capital 

Facilities Debt Enabling Act (Act). Section 2 provides, i n pertinent 

part, as follows: 

"Capital project means and includes (i) any 
building, structure, f a c i l i t y , program or 
physical public betterment or improvement; 
or ( i i ) any land or rights i n land; or 
( i i i ) any furnishings, machinery apparatus 
or equipment for any public betterment or 
' improvement; or (iv) any undertaking to 
construct, repair, renovate, improve, equip, 
furnish or acquire any of the foregoing, pro­
vided that the project i s designated i n the 
capital budget as a capital project having an 
estimated useful l i f e i n excess of five years 
and an estimated financial cost i n excess 
of one hundred thousand dollars ($100,000), 
and shall include projects to be financed by 
the incurring of debt, such projects being 
separated into the following categories: . . . " 
(Emphasis Supplied). 

The General Assanbly, acting i n accordance with this Act, 

has regularly fragmented overall approval of construction projects 

by endorsing funds for design separate and apart frcm construction 

funds. See: Governor's Executive 1977-78 Budget, pgs. 231-264. 

The practical effect of legislative approval i s that capital projects 

are broken into distinct components and approved as such. PennDOT i s 

obviously aware of this practice, since PennDOT specifically requests 

by i t s current petition that the P.U.C. modify i t s October 21, 1975 

order to require completion of a detailed construction plan and cost 
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estimate within 12 months fron the date the Legislature approves 

a Capital Budget "providing for funds for the design of the bridge 

structure". (Btphasis supplied). 

At the March 10, 1977 hearing, PennDOT's engineering 

witness, Paul C. Peterson t e s t i f i e d that PennDOT estimates i t s 

design costs for the conpletion of the plan for the Matsonford 

Bridge project at approximately seventy-five thousand dollars 

($75,000)(T. 74-76). Clearly, even under PennDOT's definition 

of capital projects, the detailed construction plan can be ccm­

pleted by PennDOT without Legislative approval on a Capital Budget 

since the cost of said plan i s not i n excess of one hundred 

thousand dollars ($100,000), as provided for i n Section 2 of the Act. 

PennDOT's own actions, i n fact, demonstrate that PennDOT did 

not consider legislative approval necessary when i t began preparation 

of the detailed construction plan. According to Mr. Peterson, the., 

plans are about 50% complete, even through funds have not been approved 

by the Legislature (T. 65). When asked on cross-examination where the 

department got the funds to conplete 50% of the detailed construction 

plans, Mr. Peterson t e s t i f i e d that he did not know where the money 

came frcm, but that he did know the money was charged to the project 

and that there was no objection raised by PennDOT during the time 

the design work was taking place (T. 67). 

I t i s quite evident that even under PennDOT's definition of 

capital project the design funds for the Matsonford Bridge do not 

require legislative approval on a Capital Budget since the estimated 
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financial cost i s not i n excess of one hundred thousand dollars ($100,000) 

Accordingly, PennDOT should proceed immediately to ccmplete the detailed 

construction plan and cost estimate, as directed by the P.U.C. i n i t s 

October 21, 1975 order. 
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OONCLUSION 

A consideration of the above raised points w i l l make i t 

evident that PennDOT's grounds for modification of the P.U.C. 's 

October 21, 1975 order cannot be deemed sufficient i n law bo j u s t i f y 

the r e l i e f requested. 

Accordingly, PennDOT's request for an extension of time to 

ccmplete the detailed construction plan and cost estimate for the 

reconstruction of the Matsonford Bridge, u n t i l twelve (12) months 

after the project has been approved by the Legislature on a Capital 

Budget, must be denied. 
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PKQPOSED FUSIDIMGS AND CONCLUSION 

The following proposed Findings of Fact and Conclusions 

of Law are sufcmitted i n accordance with the General Rules of 

Administrative Practice and Procedure, 1 Pa. Code §35.192 (a) (3). 

Findings of Fact 

1. At PennDOT's specific request, the P.U.C. by order 

issued October 21, 1975, directed PennDOT, inter a l i a , to prepare 

and sufcmit to the P.U.C. and a l l parties of record, within 12 months 

frcm the service date of said order, a detailed construction plan and 

cost estimate for the reconstruction of the Matsonford Bridge. 

2. PennDOT has not ccmpleted the detailed construction plan 

and cost estimate as ordered by the October 21, 1975 order (T. 4). 

3. The basis for PennDOT's instant petition i s that 

due to the present financial condition within PennDOT the Matson­

ford Bridge project i s not on the Ccmmonwealth' s twelve year highway 

program or on an approved Capital Budget; since there are no 

funds under those programs to proceed with the Matsonford Bridge 

project PennDOT has been unable to ccmplete a detailed construction 

plan and cost estimate as ordered by the P.U.C. (T. 4, 5). 

4. Development of the Ccmmonwealth' s current twelve year 

highway program was begun i n April 1976 and ccmpleted on October 6, 

1976. The Matsonford Bridge project was not placed on the program (T. 6, 7) 

5. Transportation improvement program i s developed 

every two years on even numbered years, pursuant to Act 120 of the 

Session of 1970 (T. 8). 
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6. The Matsonford Bridge project was on an approved 

Capital Budget for the fi s c a l year of 1972-1973 as a bridge 

rehabilitation project at a cost of approximately $300,000 i n 

construction (T. 8) . 

7. By P.U.C. order issued October 21, 1975, the nature 

of the Matsonford Bridge project was changed, at the specific 

request of PennDOT, fron a rehabilitation project to a recon­

struction project (T. 10, T. 68). 

8. Funds for reconstruction of the Matsonford Bridge were 

never approved by the Legislature on a Capital Budget ,(T. 11-15). 

9. I t i s PennDOT's policy only to budget those projects 

included on a twelve year highway program (T. 15). 

10. The Matsonford Bridge project was sufcmitted to the 

Transportation Carmission for inclusion on the twelve year highway 

program; however, at the request of Transportation Ccmmissioner, 

Representative Ber en, the Pottstown Expressway project was added to 

the program instead of the Matsonford Bridge project (T. 18-19). 

11. The Transportation Ccmmission reconmends the program 

and adopts the projects for the twelve year highway program (T. 16). 

12. The Transportation Ccmmission uses local p r i o r i t i e s 

i n detemining what projects should be placed on the twelve year 

highway program (T. 29, 30). 

13. The late Secretary Sherlock pointed out to the Trans­

portation Ccmmission that the Matsonford Bridge project was an excellent 

project; however, he deferred to the wishes of the Transportation 

Commission rather than insisting that the P.U.C. project be placed 

on the program (T. 31, T. 55). 
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14. I t i s PennDOT's policy not to sulinit projects on 

i t s own to the Legislature for approval on a Capital Budget (T. 34,35). 

15. PennDOT w i l l not overturn the Transportation Can-

mission as to what projects are placed on a twelve year highway 

program (T. 35). 

16. PennEOT does not treat P.U.C. ordered projects any 

differently than i t s own highway inprovemeht projects (T. 34-36, 

T. 49). 

17. PennDOT w i l l not proceed with work on a P.U.C. project 

i f i t i s not included on a twelve year highway program (T. 38). 

18. As a matter of policy PennDOT does not use money frcm 

the motor license fund or i t s operating budget for construction 

projects such as the Matsonford Bridge project (T. 47). 

19. The Montgomery County allocation for the current twelve 

year period was over forty million dollars, and the resources are 

s t i l l available {T. 48). 

20. The twelve year highway program can be modified at 

any time (T. 60-63). 

21. The detailed construction plans for the reconstruction 

of the Matsonford Bridge are 50 per cent ccmplete (T. 65). 

22. PennDOT completed 50 per cent of the detailed construction 

plan with funds which were not approved hy the Legislature on a Capital 

Budget. (T. 67). 

23. During the time the detailed construction plan was being 

prepared, money was charged by PennDOT to the project and no one 
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within PennDOT raised any objection to the design work being 

performed. (T. 67). 

24. Even though the plans are 50 per cent ccmplete, 

PennDOT estimates i t w i l l take one year to conplete the plans 

(T. 70-72). 

25. PennDOT estimates that i t w i l l cost $75,000 to 

conplete the detailed construction plans (T. 75). 

26. The Capital Facilities Debt Enabling Act i s the 

implementing legislation of the constitutional debt authorization 

provision of Article V I I I , Section 7(a), clause (4), of the 

Constitution of Pennsylvania. (The Capital Facilities Debt Enabling 

Act, Act of July 20, 1968, P.L. 550, as amended, 72 P.S. §§3920.1, 

et seq.) 

27. The Capital Facilities Debt Enabling Act defines the 

term "Capital project". (Section 2(1) of the Capital Facilities 

Debt Enabling Act, 72 P.S. §3920.2(1).) 

28. Capital projects are, inter a l i a , projects with an 

estimated financial cost i n excess of $100,000. (Section 2(1) of 

the Capital Facilities Debt Enabling Act, 72 P.S. §3920.2(1).) 

29. P.U.C. projects are not included as one of the specific 

categories of capital projects enumerated by the Capital Facilities 

Debt Enabling Act. (See: Section 2(1) of the Capital Facilities Debt 

Enabling Act, 72 P.S. §3920.2(1).) 

30. Ihe Matsonford Bridge was last inspected by PennDOT i n 

April and December of 1976. The December inspection revealed 

increased deterioration but not enough to change the bridge to an 

unsafe condition (T. 76, 77). 
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31. The deterioration of a bridge i s an ongoing phencinenon, 

the greatest deterioration occurring i n the winter (T. 77). 

32. Reducing the posting of the Matsonford Bridge would 

not significantly preserve the l i f e of the bridge or have any value 

to i t s safe operation (T. 78). 

33. I f nothing i s done i n the future to ronedy the condition 

of the structure, the sidewalks w i l l have to be closed and then the 

bridge. (T. 78). 

34. The sidewalks on the Matsonford Bridge are rough and 

crumbled (T. 80). 

35. PennDOT does not agree to do any restoration or repairs to 

sidewalks or curbs on the structure (T. 80), except to repair serious 

holes i n the sidewalk as they open (T. 85). 

36. PennDOT does not want to close the bridge for construction 

u n t i l the bridge nearby carrying the Blue Route over the river and 

railroad is ready to be used for a detour. This detour w i l l be ready 

i n approximately one year to eighteen months (T. 72). 

37. The Engineer for the Borough of Conshohoeken made a visual 

inspection of the bridge on February 18, 1977 and re-checked this 

inspection on March 9, 1977. Observed were: deteriorated side-walks, 

curbs which are non-existent or deteriorated; inlets which have been 

constructed causing bad t r a f f i c conditions; l i g h t standards knocked 

over and not repaired; and hazards at the parapets where reinforcing 

i s out (T. 91-92). 

38. Repairs to the bridge structure, including the sidewalks, 

are necessary, i n the interest of the safety, convenience and 

acccmraodation of the public. (T. 80, 91, 96). 

• - 39 -



Conclusions of Law 

1. The P.U.C./ pursuant to Sections 409 and 411 of 

the Public U t i l i t y , i s vested with exclusive jurisdiction and 

power to determine and prescribe by regulation and order the 

manner and conditions i n which public rail-highway crossings 

within the Carmonwealth of Pennsylvania may be constructed, 

altered, reconstructed relocated, abolished, maintained, operated 

and protected, and the allocation of costs incident thereto, 

i n order to effectuate the prevention of accidents and the prcmotion 

of the safety .of the public. 

2. The P.U.C, pursuant to Section 902 of the Public 

U t i l i t y Law, is. vested.with the power and duty to enforce, execute 

and carry out a l l and singular provisions of the Public U t i l i t y 

Law. 

3. P.U.C. projects are not required by Act 120 to be placed 

on a twelve year highway program. 

4. .The provisions of Act 120 do not impair, suspend, 

contract, enlarge or extend or affect i n any manner the powers 

and duties of the Public U t i l i t y Law. 

5. While the legislature intended to place matters pertaining 

to the State highway system under the authority of PennDOT ' -., PennDOT' s 

authority i s subject to the limitation that where any highway i s crossed 

by the f a c i l i t i e s of a public u t i l i t y , matters pertaining to the 

crossing are subject to the excessive jurisdiction of the P.U.C 

6. P.U.C. projects are not Capital projects within the 

context of the Capital Facilities Debt Enabling Act. 
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7. Design funds for the Matsonford Bridge do not require 

approval by the Legislature on a Capital Budget before PennDOT 

can proceed to prepare a detailed construction plan and cost 

estimate. 

8. PennDOT has ignored i t s statutory obligation to take 

a l l reasonable steps to conply with the P.U.C. 's orders thereby 

jeopardizing the safety of the public by allcwing the continued 

deterioration of the Matsonford Bridge. 

9. PennDOT has failed to prove that a P.U.C. project 

must be on a twelve year highway program or on an approved Capital 

Budget before detailed construction plans and cost estimates of 

the Matsonford Bridge can be ccmpleted. 

10. The granting of a time extension to PennDOT for the 

preparation of a detailed construction plan and cost estimate, 

u n t i l twelve months after the design for the Matsonford Bridge i s 

approved by the legislature on a Capital Budget would delay 

the rail-highway crossing improvement and, i n so doing, comprcmise 

the accommodation, safety and convenience of the public u t i l i z i n g 

the f a c i l i t i e s at the crossing. 

Respectfully sufcmitted 

Candace N. Kreiger, Assistant Counsel 
Staff of the Pennsylvania Public 

U t i l i t y Ccmmission 
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Before the 

PENNSYLVANIA PUBLIC UTILITY COMMISSION 

Department of Transportation of 
the Commonwealth of Pennsylvania, 

Complaintant 

v. 

Reading Company, Debtor, Borough of 
Conshohoeken, Borough o f West 
Conshohoeken and County of Montgomery, 

Respondents 

COMPLAINT 

DOCKET 

NO. 19707 

REPLY BRIEF OF THE PENNSYLVANIA DEPARTMENT 
OF TRANSPORTATION IN SUPPORT OF ITS PETITION 
FOR MODIFICATION OF THE ORDER OF OCTOBER 21, 
1975, TO EXTEND THE TIME FOR PREPARATION OF 
PLANS AND COST ESTIMATES 

I . HISTORY OF THE CASE 

The Pennsylvania Department of Transportation (PennDOT) 

gen e r a l l y agrees w i t h Pennsylvania Public U t i l i t y Commission (P.U.C.) 

s t a f f ' s statement of the case i n i t s B r i e f w i t h the f o l l o w i n g 

exceptions and a d d i t i o n s : 

1. For emphasis, i t i s t o be noted these proceedings 

were i n s t i t u t e d by PennDOT on September 27, 1972, because o f i t s 

concern f o r the safety o f the p u b l i c and prevention o f accidents. 

A hearing was held on December 20, 1972, but i t was not u n t i l 

January 15, 1974, over one year l a t e r , "that an Order was issued 

by the P.U.C. 



2. PennDOT's present P e t i t i o n f o r Extension o f Time 

set f o r t h three reasons f o r the request: a) the bridge recon­

s t r u c t i o n was not on the Commonwealth's twelve year program; 

b) the r e c o n s t r u c t i o n was not on an approved "Ca p i t a l Budget," 

and c) PennDOT has no funds t o proceed w i t h the p r o j e c t . 

3. . The s t a f f of PU.C, on February 15, 1977, took the 

Depositions o f James B. Chiles, PennDOT's D i r e c t o r of the Bureau 

of Economic Research and Programming, who i s i n charge o f 

programming and budgeting bond-financed c a p i t a l p r o j e c t s under 

the twelve year program, and James Vovakes, PennDOT's D i r e c t o r 

of the Bureau of F i s c a l Management, who i s i n charge of the 

development and a d m i n i s t r a t i o n o f PennDOT's budget which i s . 

non-bond financed. PennDOT has requested these Depositions be 

made p a r t of the record i n t h i s case. 

4. Again f o r emphasis, PennDOT's bridge engineer, who 

was concerned w i t h the safety o f the p u b l i c and the prevention of 

accidents a t the crossing, stated f o r the record t h a t the Matsonford 

Bridge i s a massive, 10 span concrete arch s t r u c t u r e which i s safe 

f o r a twenty ton c a r r y i n g load capacity (T. 77); t h a t the bridge 

i s safe a t the present time f o r the con d i t i o n s on which i t operates 

(T. 76), and t h a t formal p e r i o d i c inspections o f the bridge are 

made by PennDOT (T. 76). 
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I I . ABSTRACT OF EVIDENCE 

With the f o l l o w i n g exceptions and a d d i t i o n s , PennDOT 

gener a l l y i s i n accord w i t h the P.U.C. s t a f f ' s Abstract of 

Evidence and Summary of the Testimony. 

1. The testimony of James B. Chiles was d i r e c t e d and 

s o l e l y based upon h i s knowledge and experience w i t h bond financed 

C a p i t a l Projects developed from the State Transportation Commission's 

twelve year program. His testimony t h a t the Matsonford Bridge 

r e c o n s t r u c t i o n was not on an approved " C a p i t a l Budget" can, 

t h e r e f o r e , only be i n t e r p r e t e d t o mean t h a t p o r t i o n of the Common­

wealth's C a p i t a l Budget which i s bond-financed (see i n f r a , under 

"Argument", the reason f o r t h i s d i s t i n c t i o n ) . 

2. The s t a f f ' s reference on page 8 of i t s B r i e f of 

Mr. Chiles' statement t h a t PennDOT's' p o l i c i e s d i c t a t e t o budget 

only those p r o j e c t s which are on the twelve year program i s taken 

out o f context since he f u r t h e r s t a t e d , "which we f e e l we can 

a f f o r d t o proceed." (T.15) This must also be associated w i t h and 

r e f e r t o Mr. Chiles testimony t h a t the program and planning "is 

based upon "the t o t a l estimated f i s c a l resources f o r c a p i t a l 

planning." (T. 29) So t h a t PennDOT's " p o l i c i e s " are, i n f a c t , 

t h a t no C a p i t a l P r o j e c t s can be budgeted i f there are no f i s c a l 

resources of the Commonwealth t o fund them, which i s a C o n s t i t u t i o n a l 

requirement ( i . e . , a balanced Budget), not a " p o l i c y " . 

3. I n reviewing the testimony of Mr. Chiles regarding 

the development of the twelve year program by the Transportation 
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Conraiission, the Secretary of Tr a n s p o r t a t i o n 1 s recommendation o f the 

subject bridge f o r the said program and whether the Transpo r t a t i o n 

Commission was aware the r e c o n s t r u c t i o n of the bridge was a P.U.C. 

p r o j e c t , the s t a f f ' s review, on pages 8 to 11 i n c l u s i v e of i t s 

B r i e f , omits the f a c t t h a t the Transportation Commission consists 

of 13 members, one o f whom i s the Secretary of Tra n s p o r t a t i o n , and 

by law (Act 120 of 1970, as amended. Sec. 13) i t i s the duty o f 

the said Commission t o submit a twelve year program. Thus, even 

i f the Secretary of Transpo r t a t i o n i n s i s t e d the Matsonford Bridge 

be placed on the twelve year program, the said Commission a c t i n g 

as a body could o v e r r u l e him. The f a c t i s , the Secretary d i d 

favor the p r o j e c t (T. 23), recommended i t be placed on the program 

(T. 32) and t h a t the Transportation Commission was aware i t was a 

P.U.C. p r o j e c t CT. 31). But the s t a f f ' s B r i e f , on page 10, 

attempts t o s l a n t the import of the Secretary's recommendation by 

p o i n t i n g out the Secretary d i d not s p e c i f i c a l l y say the bridge 

was a P.U.C. p r o j e c t . Why be redundant when they knew i t was a 

P.U.C. pr o j e c t ? 

4. Since Mr. Chiles' expertise i s ^ i n the f i e l d of 

bond-financed p r o j e c t s , i t i s obvious his r e p l y to a question o f 

the p o s s i b i l i t y of use,of motor l i c e n s e funds or operating funds 

was not w i t h i n the scope of h i s experience (T. 43, 44). James 

Vovakes, D i r e c t o r of the Bureau of F i s c a l Management, t e s t i f i e d , 

i n h i s Depositions taken on behalf of the P.U.C. on February 15, 

1977, p a r t of the record i n t h i s case, as to the various a p p r o p r i a t i o n s 

of funds by the l e g i s l a t u r e (*N.T. 52) which are made t o PennDOT 
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f o r s p e c i f i c purposes from a prepared budget (N.T. 53), t h a t a l l 

those funds have been committed and t h a t there are no uncommitted 

funds i n the Governor's recommended 1977-78 Operating Budget 

(N.T. 59). Mr. Vovakes went on to t e s t i f y the Governor even asked 

f o r a two cent a g a l l o n increase i n the f u e l tax i n order to meet 

PennDOT's maintenance program and $100,000,000.00 a year of 

highway c o n s t r u c t i o n from bond funds (N.T. 59, 60). 

5. The s t a f f i n i t s B r i e f on page 11, uses the testimony 

of PennDOT's Bridge Engineer, Paul Peterson, as the basis of the 

source of funds f o r the completion o f 50% of the plans f o r the 

r e c o n s t r u c t i o n of the bridge. • When asked i f he knew the source 

of the funds he answered, " I do not know." (T. 67) However, the 

s t a f f was aware of Mr. Vovakes testimony i n h i s Depositions, a t 

page 63, when the s t a f f asked: 

"Q I am asking you where the 
p r e l i m i n a r y funds, p r i o r to the 
i n c l u s i o n on the c a p i t a l budget come 
from. 

A. Those are in-house costs. We 
have funds on board to do' those 
t h i n g s . You have to have t h a t k i n d 
of a d m i n i s t r a t i v e step taken to 
determine the p r o j e c t s you want t o 
consider." (Emphasis supplied) 

"Q. And the fund.for.-that comes 
from your general operating funds? 

A. That's r i g h t . " 
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I I I . SUMMARY OF COUNTER ARGUMENT 

THE PETITION OF PENNDOT FOR MODIFICATION OF 
THE ORDER OF OCTOBER 21, 1975, SHOULD BE 
GRANTED. 

1. There i s no doubt t h a t Act 120 of 1970 does not 

a f f e c t the powers and duti e s of the P.U.C. What i t does a f f e c t 

i s PennDOT and the requirements and l i m i t a t i o n s of funding. 

C e r t a i n l y i t cannot be argued t h a t w h i l e Act 120 does not a f f e c t 

the "powers" of the P.U.C, t h a t the P.U.C. ever had the "power" 

i n the f i r s t place t o appropriate Commonwealth funds. While the 

P.U.C. i s a branch of the l e g i s l a t u r e , the l e g i s l a t u r e never 

intended, nor can i t delegate t o the P.U.C. the power or a u t h o r i t y 

t o appropriate Commonwealth funds. 

P.U.C. has exclusive j u r i s d i c t i o n over the c o n s t r u c t i o n , 

improvements, p r o t e c t i o n , a b o l i t i o n and suspension of rai l - h i g h w a y 

crossings and the a l l o c a t i o n of costs t h e r e o f , but PennDOT must 

l e g a l l y o b t a i n the funds i n order t o abide by the P.U.C.'s orders. 

2. The C a p i t a l F a c i l i t i e s Debt Enabling Act, Act of 

July 20, .1968, P.L. 550, as amended, 72 P.S. §3920.1, e t seq., 

provides, i n t e r a l i a , a d e t a i l e d procedure f o r i n c u r r i n g debts 

pursuant t o A r t i c l e 8, Section 7a, Clause 4 o f the C o n s t i t u t i o n of 

Pennsylvania, and a d e f i n i t i o n o f "Capital P r o j e c t " as used i n the 

afo r e s a i d Clause 4. The P.U.C. p r o j e c t i n question i s a C a p i t a l 

P r o j e c t under t h a t d e f i n i t i o n and f a l l s i n t o the category o f 

"highway p r o j e c t s " because i t i s of a type which the State Highway 

and Bridge A u t h o r i t y i s authorized t o c o n s t r u c t , improve, equip, 
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maintain, acquire, or operate under the p r o v i s i o n s of the "State 

Highway and Bridge A u t h o r i t y Act". 

3. Merely because the completion of the plans f o r the 

Matsonford Bridge i s estimated t o cost less than $100,000.00, t h i s 

does not remove the requirement f o r l e g i s l a t i v e approval or e l i m i n a t e 

the design from being a "Cap i t a l P r o j e c t " under Section -.2 (1) o f 

the C a p i t a l F a c i l i t i e s Debt Enabling Act. 

Section 2 (1) of the said Enabling Act defines a " C a p i t a l 

P r o j e c t " having ".... an estimated u s e f u l l i f e i n excess of f i v e 

years and an estimated f i n a n c i a l cost i n excess of one hundred 

thousand ($100,000.00) d o l l a r s . . . . " ( u n d e r l i n i n g supplied) 

'Financial cost" means the t o t a l cost of the p r o j e c t , as provided -

i n Section 2 ( 6 ) , which reads: 

"(6) ' F inancial cost' includes 
a c q u i s i t i o n cost and c o n s t r u c t i o n 
cost where a p p l i c a b l e as w e l l as 
an a l l o c a t e d p o r t i o n of ... ( i i ) 
... fees and expenses of a r c h i t e c t s , 
engineers, and other professionals 
f o r making p r e l i m i n a r y studies 
r e p o r t s , estimates of costs, 
preparing plans and s p e c i f i c a t i o n s . 
..." ( u n d e r l i n i n g supplied) 

Since the t o t a l estimated f i n a n c i a l cost f o r the recon­

s t r u c t i o n o f the Matsonford Bridge i s f i v e m i l l i o n d o l l a r s (and 

has an estimated u s e f u l l i f e i n excess of f i v e y e a r s ) , the p o r t i o n 

of t h a t c o s t , a t t r i b u t a b l e t o p r e p a r a t i o n of the plans, even though 

under $100,000.00, i s a "Capi t a l P r o j e c t " . 

While the C a p i t a l F a c i l i t i e s Enabling Act has been 

i n t e r p r e t e d t o implement the A r t i c l e V I I I , Section 12 (b) ; of the 
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C o n s t i t u t i o n regarding bond f i n a n c i n g , the Governor has s p e c i f i e d 

i n h i s C a p i t a l Budget i n s t r u c t i o n s t o the various departments of 

the Commonwealth, regarding the budgeting from non-bond funds, 

t h a t a "^Capital P r o j e c t ' means and includes any . . . p u b l i c 

betterment or improvement ... t h a t ... has an estimated u s e f u l 

l i f e i n excess of f i v e years and an estimated t o t a l cost i n excess 

of t w e n t y - f i v e thousand d o l l a r s ($25,000.00). I t i s c l e a r , t h e r e f o r e , 

t h a t the Matsonford Bridge, i f operating funds are t o be used i n 

place o f bond funds, i s a "C a p i t a l P r o j e c t " . 



IV. COUNTER ARGUMENT 

1. P.U.C. HAS EXCLUSIVE JURISDICTION AND POWER 
OVER RAIL-HIGHWAY CROSSING, BUT DOES NOT 
HAVE THE POWER TO APPROPRIATE FUNDS FOR CAPITAL 
PROJECTS. 

PennDOT agrees t h a t under Sections 409 and 411 of the 

Public U t i l i t y Law, P.U.C. i s vested w i t h the exclusive j u r i s d i c t i o n 

and power t o determine and prescribe the manner i n which p u b l i c 

r a i l - h i g h w a y crossings may be constructed, a l t e r e d , r e l o c a t e d , 

abolished and suspended and the a l l o c a t i o n of the costs thereof. 

However, the P.U.C. does not have the power t o appropriate funds 

f o r p r o j e c t s which f a l l w i t h i n i t s j u r i s d i c t i o n and are C a p i t a l 

P r o j e c t s . 

The C o n s t i t u t i o n i n A r t i c l e I I , Section 1, gives the 

General Assembly the l e g i s l a t i v e power of t h i s Commonwealth. 

Section 12(a) of A r t i c l e V i r t of the C o n s t i t u t i o n requires the 

Governor t o annually submit t o the General Assembly a balanced 

operating budget: 

( a ) . " . . . s e t t i n g f o r t h i n d e t a i l ( i ) 
proposed expenditures c l a s s i f i e d by 
department or agency and by program 
and ( i i ) estimated revenues from a l l 
sources. I f estimated revenues and 
av a i l a b l e surplus are less than 
proposed expenditures, the Governor 
s h a l l recommend s p e c i f i c a d d i t i o n a l 
sources of revenue s u f f i c i e n t t o pay 
the d e f i c i e n c y ...." 

And i n Section 12(b) of said A r t i c l e V I I I the Governor i s 

req u i r e d to annually submit-to the General Assembly: 
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(b) "a c a p i t a l budget ... s e t t i n g f o r t h 
i n d e t a i l proposed expenditures t o be 
financed from the proceeds of o b l i g a t i o n s 
of the Commonwealth or i t s agencies or 
a u t h o r i t i e s or from operating funds." 
( u n d e r l i n i n g supplied) 

Thus, the Governor i s r e q u i r e d not only to submit t o the 

General Assembly, f o r i t s approval and passage of l e g i s l a t i o n , a 

balanced operating budget based on a v a i l a b l e funds from a l l sources, 

but a c a p i t a l budget based on proceeds from o b l i g a t i o n s and from 

operating funds. I n Section 12(c) of said A r t i c l e V I I I , p r o j e c t e d 

o p e r a t i n g expenditures i n the budget must be c l a s s i f i e d by depart­

ment or agency and by program i n reasonable d e t a i l ; p r o j e c t e d 

C a p i t a l Projects must be s p e c i f i c a l l y itemized by purpose. [The 

annual budget f o r the Commonwealth, f o r operations and c a p i t a l 

p r o j e c t s , are enacted i n t o law by s p e c i f i c acts of the General 

Assembly.] 

I t i s basic c o n s t i t u t i o n a l law t h a t the power conferred 

upon the l e g i s l a t u r e t o make laws cannot be delegated t o any other 

body or a u t h o r i t y : Appeal of O'Hara, 389 Pa. 35 (1937); Wm. Penn • 

Parking Garage, Inc. v. C i t y of P i t t s b u r g h , 464 Pa. 168 (1975) . 

What the General Assembly can do i s enact a law to delegate 

a power t o another body to determine some f a c t s or s t a t e of things 

upon which i t makes or intends t o make i t s own a c t i o n depend: 

Pennsylvania Human Relations Commission v. Chester School D i s t . , 

427 Pa. 157 (1967). This i s e x a c t l y what the General Assembly d i d 

i n the Public U t i l i t y Law; i t gave the power to the P.U.C. t o 

determine the s t a t e of things regarding p u b l i c rail-highway cross-
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i n g S — but i t d i d not, and could not, delegate to the P.UC. the 

power t o budget C a p i t a l P r o j e c t s t o be financed from bond or 

operating funds. 
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2. ACT 120 MAY NOT AFFECT THE POWERS AND 
DUTIES OF THE P.U.C. BUT IT DOES AFFECT 
PENNDOT'S FUNDING. 

PennDOT agrees t h a t Act 120, May 6, 1970, P.L. 356, does 

not impair the powers and d u t i e s of the'P.U.C. However, as pointed 

out, i n f r a , the P.U.C. never had.the "power" t o l e g i s l a t e or budget 

monies from s t a t e operating funds or proceeds of st a t e o b l i g a t i o n s . 

What Act 120 does i s c o n t r o l what PennDOT i s required t o do even 

though the j u r i s d i c t i o n of the P.U.C. i s involved. 

The General Assembly created PennDOT by enacting Act-120, 

and w i t h i n t h a t Act, i n Section 18 (71 P.S. 521), the State Trans­

p o r t a t i o n Commission was established. I n Section 13(a) (13) of 

Act 120, as amended, (71 P.S. 5.12) i t i s provided: 

"(a) The Department of Transportation 
i n accordance w i t h a p p r o p r i a t i o n s made 
by the Genera:l: Assembly ... s h a l l have 
the power and i t s duty s h a l l be: 

* . * * * 
(13) To prepare and submit every even-
numbered years ... t o the State Trans­
p o r t a t i o n Commission' f o r i t s c o n s i d e r a t i o n , 
a program which i t recommends to be under­
taken by the Department o f Transportation 
d u r i n g the twelve f i s c a l years next 
ensuing..-Each two years t h e r e a f t e r , the 
Department of Transpor t a t i o n , t a k i n g i n t o 

' c o n s i d e r a t i o n the recommendations of the 
State Transportation Commission, and other 
r e l e v a n t i n f o r m a t i o n , s h a l l review, r e v i s e , 
a d j u s t and extend i t s c o n s t r u c t i o n program 
f o r two years. The pre p a r a t i o n and con­
s i d e r a t i o n of the program s h a l l be coordinated 

' w i t h the preparation and consideration' of the 
Commonwealth's C a p i t a l Program by the State 
Planning Board ( u n d e r l i n i n g supplied) 

Section 18(c) of Act 120, s e t t i n g up the State Transportation 

Commission (71 P.S. 521) provides: 
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" (c) The Cominission s h a l l have the 
power, and i t s d u t i e s s h a l l be to 
gather and study a l l a v a i l a b l e i n ­
formation, data, s t a t i s t i c s and 
r e p o r t s r e l a t i n g to the needs f o r 
highway c o n s t r u c t i o n or r e c o n s t r u c t i o n 
. . and services i n the' Commonwealth 
to determine ... and recommend order. 
o f p r i o r i t y ... f a c i l i t i e s and 
services should be constructed or 
reconstructed and to c e r t i f y from 
time t o time the r e s u l t s of such 
determination t o the Governor, t o the 
General Assembly, and to the Secretary 
of T r a n s p o r t a t i o n , f o r t h e i r . c o n s i d ­
e r a t i o n . Transportation programs 
so determined s h a l l not be changed, 
deleted o r a l t e r e d , except by the 
Commission . . . . " ( u n d e r l i n i n g supplied) 

A r t i c l e V I I I , Section 7(a)(4) of the C o n s t i t u t i o n , which 

l i m i t s the Commonwealth's indebtedness, provides a debt may be 

i n c u r r e d f o r " C a p i t a l P r o j e c t s " s p e c i f i c a l l y itemized on a C a p i t a l 

Budget which w i l l not cause, the amount of a l l net debt outstanding 

to exceed 1 3/4 times the average annual tax revenues i n the previous 

f i v e years. This p o r t i o n of the C o n s t i t u t i o n addresses i t s e l f t o • 

bond-financed C a p i t a l P r o j e c t s i n a C a p i t a l Budget. 

The C a p i t a l F a c i l i t i e s Debt Enabling Act of 1968 (72 P.S. 

3920) i s considered to implement said Section 7(a)(4) of the 

C o n s t i t u t i o n and i n Section 2(1) of the said Enabling Act (72 P.S. 

3920.1) a "Ca p i t a l P r o j e c t " f o r bond-financed p r o j e c t s i s defined 

as having "an estimated u s e f u l l i f e i n excess of f i v e years and an 

estimated f i n a n c i a l cost i n excess.of one hundred thousand d o l l a r s 

C$100,000)." Section 3(a) of the said Enabling Act (72 P.S. 3920.3(a)) 

provides f o r a C a p i t a l Budget t o be prepared i n accordance w i t h the 
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said Act and submitted by the Governor each f i s c a l year to the 

l e g i s l a t u r e , and the l e g i s l a t u r e t h e r e a f t e r i s t o proceed t o 

c o n s i d e r a t i o n of the C a p i t a l Budget i n accordance w i t h A r t i c l e I I I 

of the C o n s t i t u t i o n (which sets f o r t h the l e g i s l a t i v e procedure). 

The Debt Enabling Act also provides (72 P.S. 3920.7) f o r the 

issuance of Commonwealth bonds t o provide the funds f o r the 

approved C a p i t a l Projects i n a C a p i t a l Budget. 

"Capital P r o j e c t s " , however, are not only those on a 

C a p i t a l Budget which are funded from.bond revenues, they are also 

funded from operating revenues. Section 12(b) o f A r t i c l e V I I , as 

s t a t e d , i n f r a , requires the Governor to submit t o -the General 

Assembly each year a C a p i t a l Budget showing which of the proposed 

expenditures are to be financed from bonds or from operating funds. 

There i s no l e g i s l a t i o n which defines what a C a p i t a l P r o j e c t i s 

t h a t i s t o be financed from operating funds. However, the Governor's 

Budget Secretary, i n the y e a r l y i n s t r u c t i o n s to the various Depart­

ments f o r the p r e p a r a t i o n of the C a p i t a l Budget, defines a " C a p i t a l 

P r o j e c t " t o include "any b u i l d i n g , s t r u c t u r e , f a c i l i t y , or p h y s i c a l 

p u b l i c betterment or improvement" which "has an estimated u s e f u l 

l i f e i n excess of f i v e years and an estimated t o t a l cost, i n excess, 

of t w e n t y - f i v e thousand d o l l a r s ($25,000) •." These i n s t r u c t i o n s l i s t * 

C a p i t a l P r o j e c t s i n t o four categories: a) Public Improvement P r o j e c t s ; 

b) Public Improvements — O r i g i n a l Furnishings and Equipment; c) Trans­

p o r t a t i o n Assistance P r o j e c t s ; and d) Highway P r o j e c t s . The Highway 

Proj e c t s are defined to include the design, purchase of right-of-way 

c o n s t r u c t i o n , r e c o n s t r u c t i o n , and other improvements to highways 

and bridges on the s t a t e highway system.^ 

1 This i s a matter o f p u b l i c record and j u d i c i a l n o t i c e should be 
given i t . ^ 



As an example of the a p p r o p r i a t i o n s of c u r r e n t revenues 

i n the C a p i t a l Budget, the Governor's Executive 1977-78 Budget, on 

page 266-t- programed $59,000.00 from c u r r e n t revenues f o r l i g h t i n g a t 

C a p i t a l C i t y A i r p o r t (the t o t a l cost being $230,000.00 o f which 

$171,000.00 would be f e d e r a l l y funded). 

A f u r t h e r example o f an a p p r o p r i a t i o n from c u r r e n t 

2 

revenues f o r C a p i t a l Projects i s Act No. 352, P.L. 1091, o f the 

1974-75 C a p i t a l Budget approved December 30, 1974, where i n the 

category o f " p u b l i c improvement p r o j e c t s , " the General Assembly 

provided funds from the General Fund, f o r itemized p r o j e c t s w i t h 

t h e i r r e s p e c t i v e estimated costs, t o the Department of A g r i c u l t u r e 

i n the t o t a l sum of $60,000.00, to the Department of Education i n 

the t o t a l sum o f $1,031,500.00, to the H i s t o r i c a l and Museum 

Commission i n the t o t a l sum of $218,000.00, t o the Department of 

M i l i t a r y A f f a i r s i n the t o t a l sum of $99,000.00, and t o the 

Department of Public Welfare i n the t o t a l sum of $466,000.00. 

1 The P.U.C. has a copy of the 1977-78 Budget; i t i s a p u b l i c 
record and j u d i c i a l n o t i c e should be given. 

2 J u d i c i a l n o t i c e o f an Act of the General Assembly should be 
given. 
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Under Section 11 of A r t i c l e V I I I of the C o n s t i t u t i o n of 

1968, which changed the p r i o r law, " a l l proceeds from gasoline and 

other motor f u e l excise taxes, motor r e g i s t r a t i o n fees and li c e n s e 

taxes, operators' license fees and other excise taxes imposed on 

products used i n motor' t r a n s p o r t a t i o n a f t e r p r o v i d i n g therefrom 

f o r (a) cost of a d m i n i s t r a t i o n and c o l l e c t i o n , (b) payment of 

o b l i g a t i o n s i n c u r r e d i n the c o n s t r u c t i o n and r e c o n s t r u c t i o n of 

p u b l i c highways and bridges s h a l l be appropriated by the General 

Assembly t o agencies of the s t a t e or p o l i t i c a l s ubdivisions thereof; 

and used s o l e l y f o r c o n s t r u c t i o n / r e c o n s t r u c t i o n , maintenance and 

r e p a i r o f and safety on p u b l i c highways and bridges ... and s h a l l 

not be d i v e r t e d by t r a n s f e r or otherwise t o any other purpose 

{Under p r i o r law there was a co n t i n u i n g a p p r o p r i a t i o n o f these 

proceeds t o the Secretary of Transportation (Highways) w i t h o u t 

f u r t h e r l e g i s l a t i v e a c t i o n , who used h i s d i s c r e t i o n as t o the use 

ther e o f . ) 

A review of the foregoing demonstrates t h a t Act 120 

requires PennDOT to recommend a twelve year program t o the State 

T r a n s p o r t a t i o n Commission coordinated w i t h the p r e p a r a t i o n and 

con s i d e r a t i o n of the Commonwealth's c a p i t a l program (bond and 

oper a t i n g fund f i n a n c e d ) . The State Transportation Commission, 

i n t u r n , recommends i t s twelve year program t o the Governor, the 

General Assembly and the Secretary o f PennDOT and t h i s program 

can only be changed by the Transpo r t a t i o n Commission. I f a p r o j e c t 

has an estimated l i f e o f over f i v e years and has a t o t a l cost o f 

over $100,000.00 t o be financed from the issuance of bonds or over 
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$25,000.00 from operating revenues, i t i s a C a p i t a l P r o j e c t t o be 

included i n the Commonwealth's C a p i t a l Budget. The C o n s t i t u t i o n -

requires the Governor t o submit a balanced budget c l a s s i f i e d as to 

departments and programs each year t o the General Assembly and the 

General Assembly enacts the budget i n t o law. 

Since PennDOT gets a l l i t s funds by appro p r i a t i o n s of 

the General Assembly, the appro p r i a t i o n s s p e c i f y the use t o which the 

funds are t o be made, and i f a C a p i t a l P r o j e c t , the C a p i t a l P r o j e c t 

i s s p e c i f i c a l l y itemized i n the law. Neither i n the C o n s t i t u t i o n 

nor i n the various laws, concerning the a p p r o p r i a t i o n of funds, i s 

the P.U.C. or P.U.C. p r o j e c t s mentioned. A P.U.C. p r o j e c t , i f i t 

i s c l a s s i f i e d as a C a p i t a l P r o j e c t , and on the C a p i t a l Program, i s 

included i n the budget and PennDOT may be appropriated those funds 

only i n the event the General Assembly includes t h a t p r o j e c t i n i t s 

a p p r o p r i a t i o n s . I t i s not the P.U.C. which provides the funds t o 

PennDOT; i t i s the General Assembly. 

The S t a f f ' s B r i e f t r i e s t o i n f e r t h a t PennDOT d i d not do 

enough or give s u f f i c i e n t p r i o r i t y t o the Matsonford Bridge p r o j e c t 

t o have i t included on the Transpo r t a t i o n Commission's twelve year 

program. A review o f Mr. Chiles testimony on behalf of PennDOT 

w i l l c l e a r l y show t h a t a P.U.C. p r o j e c t i s given p r i o r i t y w i t h i n 

PennDOT, t h a t the Secretary of Transpo r t a t i o n favored the p r o j e c t , 

recommended i t t o the Commission and t h a t the Commission was aware 

i t was a P.U.C. p r o j e c t . Even i f the Secretary had i n s i s t e d i t be 

placed on the program, he i s only one of many members on the 

Commission which could o v e r r u l e him. I t was the Transportation 
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Commission which neglected t o place t h i s p r o j e c t on the twelve 

year program, not PennDOT. Representative Anthony J. S c i r i c a , i n 

h i s testimony a t the hearing of March 10, 1977 (T. 22 t o 27, 54), 

gave a complete resume of the proceedings before the Transportation 

Commission when PennDOT attempted t o place the bridge on the twelve 

year program and he s t a t e d , "From the remarks .made by Secretary 

Sherlock, i t was apparent to me t h a t he favored the Matsonford 

Bridge P r o j e c t over the other Montgomery p r o j e c t s . " (T. 54) 

Not only i s i t required t h a t the said bridge p r o j e c t be 

placed on the twelve year program i n order i t be funded w i t h s t a t e 

funds, i t i s also a requirement i n order t o be. f e d e r a l l y funded 

(T. 15). I t i s a w e l l known f a c t t h a t because o f inadequacy o f 

cu r r e n t revenues,^ PennDOT has only considered c a p i t a l c o n s t r u c t i o n 

p r o j e c t s , i n the l a s t several years, which are e l i g i b l e f o r bond 

f i n a n c i n g and f o r f e d e r a l funding. I n order t o q u a l i f y f o r f e d e r a l 

funds the p r o j e c t must be on the twelve year program. The Matsonford 

Bridge p r o j e c t w i l l q u a l i f y f o r such f e d e r a l funding when i t i s 

placed on the said program. 

I t i s c l e a r , t h e r e f o r e , PennDOT's P e t i t i o n t o extend the 

time u n t i l twelve months a f t e r the Matsonford Bridge p r o j e c t i s on 

an approved C a p i t a l Budget, should be granted. PennDOT has no 

1 The Governor, i n h i s Budget message to the General Assembly on 
February 15, 1977, asked f o r a two cent a g a l l o n increase of 
the gasoline tax j u s t t o maintain the some 45,000 miles of State 
Highways and c o n s t r u c t highway improvements a t the r a t e of 
$100,000,000.00 a year from bond funds. 
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funds t o proceed w i t h the design, not because P.U.C. lacks 

j u r i s d i c t i o n over the p r o j e c t , but because the General Assembly 

has not appropriated funds f o r t h i s C a p i t a l P r o j e c t . PennDOT 

i s as concerned as the P.U.C. w i t h the need f o r r e c o n s t r u c t i o n o f the 

subject bridge crossing, f o r i t was PennDOT t h a t i n i t i a t e d these 

proceedings. From an engineering view p o i n t , however, the bridge 

p r e s e n t l y i s i n a safe c o n d i t i o n so t h a t the saf e t y o f the p u b l i c 

i s not jeopardized. 
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3. THE P.U.C. PROJECTS ARE CAPITAL PROJECTS 
WITHIN THE CONTEXT OF THE "CAPITAL FACILITIES 
DEBT ENABLING ACT". 

The Commonwealth of Pennsylvania i s l i m i t e d by A r t i c l e V I I I , 

Section 7(a) i n Clauses 1 through 4 of the C o n s t i t u t i o n of Penn­

syl v a n i a t o four methods f o r i n c u r r i n g debts. The Clauses 1 through 

4 provide: 

"(1) Debt may be incu r r e d w i t h o u t l i m i t 
t o suppress i n s u r r e c t i o n , r e h a b i l i t a t e 
areas a f f e c t e d by man-made or n a t u r a l 
d i s a s t e r , or t o implement unissued 
a u t h o r i t y approved by the e l e c t o r s p r i o r 
to the adoption of t h i s a r t i c l e . 

(2) The Governor, State Treasurer and 
Auditor General, a c t i n g j o i n t l y , may ( i ) 
issue tax a n t i c i p a t i o n notes having a 
ma t u r i t y w i t h i n the f i s c a l year of 
issue and payable e x c l u s i v e l y from 
revenues, received i n the same f i s c a l 
year, and ( i i ) i n c u r debt f o r the purpose 
of refunding other debt, i f such refunding 
debt matures w i t h i n the time of the 
o r i g i n a l debt. 

(3) Debt may be i n c u r r e d w i t h o u t l i m i t 
f o r purposes s p e c i f i c a l l y itemized i n 
the law a u t h o r i z i n g such debt, i f the 
question whether the debt s h a l l be 
inc u r r e d has been submitted t o the 
el e c t o r s and approved by a m a j o r i t y of 
those v o t i n g on the question. 

(4) Debt may be in c u r r e d w i t h o u t the 
approval of the e l e c t o r s f o r c a p i t a l 
p r o j e c t s s p e c i f i c a l l y itemized i n a 
c a p i t a l budget i f such debt w i l l not 
cause the amount of a l l net debt out-
• standing t o exceed one and three-quarters 
times the average of the annual tax 
revenues deposited i n the previous f i v e 
f i s c a l years as c e r t i f i e d by the Auditor 
General. For the purposes of t h i s sub­
s e c t i o n , debt outstanding s h a l l not 
include debt i n c u r r e d under clauses (1) 

-20-



and (2) ( i ) , or debt i n c u r r e d under 
clause (2) ( i i ) i f the o r i g i n a l debt 
would not be so considered, or debt 
i n c u r r e d under subsection (3) unless 
the General Assembly s h a l l so provide 
i n the law a u t h o r i z i n g such debt." 

Of the fou r methods which are permitted f o r the i n c u r r i n g o f debt, 

PennDOT can only conveniently use funds which have been generated 

by the method permitted under Clause 4 to finance rail-highway 

p r o j e c t s ordered by the Commission. "The C a p i t a l F a c i l i t i e s Debt 

Enabling Act", Act of July 20, 1968, P.L. 550, as amended, 72 P.S. 

§3920.1, e t seq., has implemented Clause 4 by p r o v i d i n g , i n t e r 

a l i a , two t h i n g s : F i r s t a d e t a i l e d procedure f o r i n c u r r i n g debts 

pursuant t o Clause 4, and second a d e f i n i t i o n o f "Capi t a l P r o j e c t " . 

I n t h i s s e c t i o n o f the b r i e f , we w i l l consider whether any Commission 

ordered ra i l - h i g h w a y crossing p r o j e c t can meet the requirements of the 

d e f i n i t i o n " C a p i t a l P r o j e c t " provided i n the Act. I n Section 4 below, 

we w i l l consider whether the p r o j e c t i n question i s a "Capit a l 

P r o j e c t " . 

The d e f i n i t i o n of a " C a p i t a l P r o j e c t " provided by the 

"Ca p i t a l F a c i l i t i e s Debt Enabling Act" i s i n two p a r t s , the f i r s t 

p a r t provides a set of c r i t e r i a and the second a l i s t of nine 

categories i n t o one of which a l l " C a p i t a l P r o j e c t s " must f a l l . 

Many Commission ordered rail-highway crossing p r o j e c t s c l e a r l y 

meet the c r i t e r i a set f o r t h i n the f i r s t p a r t of the d e f i n i t i o n , 

namely: 

" 1 . 'Capital P r o j e c t s ' means and 
included ( i ) any b u i l d i n g , s t r u c t u r e , 
f a c i l i t y , or phy s i c a l p u b l i c b e t t e r ­
ment or improvement; or ( i i ) any 
land or r i g h t s i n land: or ( i i i ) 
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any f u r n i s h i n g s , machinery, 
apparatus, or equipment f o r any 
p u b l i c betterment or improvement; 
or ( i v ) any undertaking t o c o n s t r u c t , 
r e p a i r , renovate, improve, equip, 
f u r n i s h or acquire any of the f o r e ­
going, provided t h a t the p r o j e c t i s 
designated i n a C a p i t a l Budget as a 
C a p i t a l P r o j e c t , as an estimated 
u s e f u l l i f e i n excess of f i v e years 
at an estimated f i n a n c i a l cost i n 
excess of one hundred thousand 
d o l l a r s ; provided, t h a t the one 
hundred thousand d o l l a r s l i m i t a t i o n 
s h a l l not apply t o o r i g i n a l equip­
ment and f u r n i s h i n g s f o r p r e v i o u s l y 
authorized p u b l i c improvement 
p r o j e c t s and s h a l l include p r o j e c t s 
t o be financed by the i n c u r r i n g o f 
debt " 

The question remains whether any Commission ordered r a i l -

highway crossing p r o j e c t can f i t i n t o one o f the nine categories 

provided. The most promising candidate category f o r them i s 

"Highway p r o j e c t s , means and includes 
p r o j e c t s of a type which the State 
Highway and Bridge A u t h o r i t y i s authorized 
to c o n s t r u c t , improve, equip, maintain, 
acquire, or operate under the p r o v i s i o n s 
of the Act of A p r i l 18, 1949 (P.L. 604), 
known as the "State Highway and Bridge 
A u t h o r i t y Act.'" (Emphasis added.) 

Since the d e f i n i t i o n o f the category "Highway P r o j e c t s " r e f e r s to the 

type o f p r o j e c t a uthorized by the "State Highway and Bridge A u t h o r i t y 

Act", a thorough examination of what type of p r o j e c t can be "Highway 

P r o j e c t s " r e q u i r e s a c o n s i d e r a t i o n o f the h i s t o r y of the Act and i t s 

r e l a t i o n s h i p to the " C a p i t a l F a c i l i t i e s Debt Enabling Act". 

The Pennsylvania C o n s t i t u t i o n of 1874 i n A r t i c l e IX, 

Section 4 r e s t r i c t e d the amount of debt which the Commonwealth 
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could i n c u r i n i t s name f o r the f i n a n c i n g of highway p r o j e c t s . I n 

order t o avoid the r e s t r i c t i o n , i n 1949 the "State Highway and Bridge 

A u t h o r i t y " was es t a b l i s h e d w i t h the a u t h o r i t y t o issue bonds i n i t s 

own name, r a t h e r than i n the name of the Commonwealth. As was stated 

i n Adam E i d e m i l l e r , I n c . v. Commonwealth, 182 A.2d 911, 913, 408 Pa. 

195, 1962, "the a u t h o r i t y i s nothing more than a v e h i c l e t o f a c i l i t a t e 

f i n a n c i n g o f s t a t e highway p r o j e c t s " . Through the A u t h o r i t y , the 

amount of funds generated by indebtedness w i t h which the then State 

Highway Department could b u i l d p r o j e c t s , could be greater than the 

c o n s t i t u t i o n a l l y e s t a b l i s h e d l i m i t . The "State Highway and Bridge 

A u t h o r i t y Act" d i d not increase the a u t h o r i t y o f the then Highway 

Department w i t h respect t o the type o f p r o j e c t i t could c o n s t r u c t , 

but only r a i s e d the l i m i t on the amount of funds i t could use. 

The type of p r o j e c t authorized by the "State Highway and 

Bridge A u t h o r i t y Act" i s : 

"... c o n s t r u c t i n g , r e c o n s t r u c t i n g , 
improving, equipping, f u r n i s h i n g , 
m a i n t aining and operating State 
highways, bridges, v i a d u c t s , t o l l 
b ridges, t u n n e l s , t r a f f i c c i r c l e s 
on State highways, maintenance 
sheds, o f f i c e s and garages and 
roadside r e s t s (any and a l l of the 
foregoing being herein c a l l e d 
• p r o jects') " 1949, A p r i l 18, 
P.L. 604, as amended, 36 P.S. 3604. 

Commission ordered r a i l - h i g h w a y crossing p r o j e c t s f i t i n t o t h i s 

d e s c r i p t i o n and are authorized under the Act f o r A u t h o r i t y bond 

f i n a n c i n g . Although the issue was never t e s t e d i n Court, such 

p r o j e c t s were considered by the A u t h o r i t y t o be so authorized, and 
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have been r o u t i n e l y financed by bonds issued by the A u t h o r i t y i n 

the past. 

With the adoption of the present Pennsylvania C o n s t i t u t i o n , 

the State Highway and Bridge A u t h o r i t y l o s t i t s importance due to 

A r t i c l e V I I I , Section 7 ( a ) . The A u t h o r i t y has not issued any new 

bonds or l e t any c o n s t r u c t i o n c o n t r a c t s since 1968. I t s only 

f u n c t i o n a t present i s t o close out c o n s t r u c t i o n c o n t r a c t s and 

r i g h t - o f - w a y claims d a t i n g from t h a t time. The " C a p i t a l F a c i l i t i e s 

Debt Enabling Act" r e f e r s t o the "State Highway and Bridge A u t h o r i t y 

Act" not i n order to r e q u i r e t h a t the " C a p i t a l P r o j e c t s " under the 

f i r s t Act be p r o j e c t s which are authorized by the second. At 

present, no p r o j e c t s are being authorized by the State Highway 

and Bridge A u t h o r i t y . Rather, the " C a p i t a l F a c i l i t i e s Debt Enabling 

Act" permits the f i n a n c i n g of the type of p r o j e c t ' authorized by 

the "State Highway and Bridge A u t h o r i t y Act" to be accomplished 

instead under the procedures set f o r t h i n the " C a p i t a l F a c i l i t i e s 

Debt Enabling Act". Commission ordered rail-highway crossing p r o j e c t s 

are t h a t type of p r o j e c t , f i t the d e f i n i t i o n of "Highway P r o j e c t " 

i n the " C a p i t a l F a c i l i t i e s Debt Enabling Act", and can t h e r e f o r e 

f i t the d e f i n i t i o n of " C a p i t a l P r o j e c t " i n the Act. Again, although 

the issue has never been t e s t e d i n the c o u r t s , many such p r o j e c t s 

are considered by PennDOT t o be " C a p i t a l P r o j e c t s " , and furthermore 

the l e g i s l a t u r e i t s e l f has r o u t i n e l y approved such p r o j e c t s on i t s 

C a p i t a l Budget f o r bond f i n a n c i n g as " C a p i t a l P r o j e c t s . " 

I t may be u s e f u l t o b r i e f l y examine the f i n a n c i a l 

s i t u a t i o n as i t would e x i s t i f Commission ordered rail-highway 
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crossing p r o j e c t s could never be " C a p i t a l P r o j e c t s " as defined by 

the " C a p i t a l F a c i l i t i e s Debt Enabling Act". I n t h a t event, no 

Commission ordered rail-highway crossing p r o j e c t could be contained 

on a C a p i t a l Budget as a " C a p i t a l P r o j e c t " , and no l e g i s l a t i v e 

a u t h o r i t y could be obtained f o r debt f i n a n c i n g under the " C a p i t a l 

F a c i l i t i e s Debt Enabling Act" and A r t i c l e V I I I , Section 7 ( a ) , 

Clause 4. As a r e s u l t , the only way i n which the Commonwealth 

could c o n s t i t u t i o n a l l y finance a Commission ordered r a i l - h i g h w a y 

crossing p r o j e c t w i t h proceeds from debts would be through the use 

of one o f the three other methods o u t l i n e d by A r t i c l e V I I I , Section 7 ( a ) , 

Clauses 1 through 4. The method permitted by Clause 1 (quoted above) 

i s not appropriate t o such p r o j e c t s by the terms of the clause. 

Clause 2 (quoted above) imposes conditions on the repayment of 

debts i n c u r r e d by t h a t method which are too r e s t r i c t i v e t o be of 

p r a c t i c a l assistance f o r such p r o j e c t s . The terms of Clause 3 

(quoted above), could be appropriate f o r such p r o j e c t s and the 

c o n d i t i o n s f o r repayment established could be s u f f i c i e n t l y f l e x i b l e , 

but o b t a i n i n g the approval of the e l e c t o r s as r e q u i r e d by the clause 

i s more d i f f i c u l t and time consuming than o b t a i n i n g the approval of 

the l e g i s l a t u r e . We b e l i e v e t h a t none of the other three clauses 

provides a method which can p r a c t i c a l l y be used f o r the generating 

of funds from debts t o finance Commission ordered rail-highway 

p r o j e c t s , and t h a t no one would welcome a s i t u a t i o n i n which one of 

those a l t e r n a t i v e methods had to be used. 

I t i s c l e a r from a close reading o f the d e f i n i t i o n s 

contained i n the " C a p i t a l F a c i l i t i e s Debt Enabling Act," and the 
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other r e l e v a n t s t a t u t e s , t h a t Commission ordered rail-highway 

crossing p r o j e c t s can be "Capi t a l P r o j e c t s " , and can t h e r e f o r e be 

approved by the l e g i s l a t u r e as such on a C a p i t a l Budget f o r bond 

f i n a n c i n g . 
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4. FUNDS REQUIRED FOR DESIGN OF A CAPITAL 
PROJECT UNDER THE CAPITAL FACILITIES 
DEBT ENABLING ACT OR THE GOVERNOR'S 
CAPITAL BUDGET INSTRUCTIONS REQUIRES 
LEGISLATIVE APPROVAL. 

The P.U.C.'s S t a f f B r i e f has taken the p o s i t i o n t h a t since 

the design costs f o r the completion of the design f o r the Matsonford 

Bridge i s only $75,000.00, t h i s i s less than $100,000.00 and, th e r e ­

f o r e , does not r e q u i r e l e g i s l a t i v e approval on a C a p i t a l Budget. 

What the S t a f f has overlooked i n the said Enabling Act, 

i s Section 2(1)(6) of the " D e f i n i t i o n s " (72 P.S. 3920.2). I n 

Section 2(1) i t i s provided: 

"(1) 'Capital p r o j e c t ' means and 
includes ( i ) any b u i l d i n g , s t r u c t u r e , 
f a c i l i t y o r ph y s i c a l p u b l i c b e t t e r ­
ment or improvement ... provided 
t h a t the p r o j e c t i s designated i n 
a c a p i t a l budget as a c a p i t a l p r o j e c t , 
has an estimated u s e f u l l i f e i n excess 
of f i v e years and an estimated 
f i n a n c i a l cost i n excess of one 
hundred thousand d o l l a r s ($100,000) 
...." ( u n d e r l i n i n g supplied.) 

I n Section 2(6) of said Enabling Act i t i s provided: 

"(6) 'Financial cost' includes 
a c q u i s i t i o n cost and c o s t r u c t i o n 
cost where a p p l i c a b l e as w e l l as 
an a l l o c a t e d p o r t i o n o f ... fees 
and expenses of a r c h i t e c t s , 
engineers, and other p r o f e s s i o n a l s 
f o r ... preparing plans and 
specif i c a t i o n s .... " (Underlining ;:• 
supplied.) 

Further, the Governor's i n s t r u c t i o n s , v i a h i s Budget 

Secretary, f o r the C a p i t a l Budget, supra, which r e l a t e , i n t e r a l i a , 
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t o proceeds from operating revenues define an improvement to be 

a "Capi t a l P r o j e c t " which includes "any b u i l d i n g , s t r u c t u r e , 

f a c i l i t y , or p u b l i c betterment ... and t h a t the p r o j e c t has an 

estimated u s e f u l l i f e i n excess of f i v e years and an estimated 

t o t a l cost i n excess of t w e n t y - f i v e thousand d o l l a r s ($25,000) 

...." (Underlining supplied.) 

Thus, both f o r bond and c u r r e n t revenue financed p r o j e c t s , 

i t i s the t o t a l cost o f the p r o j e c t t h a t determines whether any of 

i t s component p a r t s are determined t o be a C a p i t a l P r o j e c t which 

requires i n c l u s i o n i n the C a p i t a l Budget which the Governor i s r e ­

quired t o submit t o the General Assembly f o r i t s approval. 

I n t h i s case, the design of the Matsonford Bridge, being 

a p a r t o f the " f i n a n c i a l cost" as defined i n the Debt Enabling 

Act or p a r t of the " t o t a l cost" as contained i n the Governor's 

I n s t r u c t i o n s f o r the C a p i t a l Budget, i s a C a p i t a l P r o j e c t and 

. requires l e g i s l a t i v e approval f o r funding. 

I t has been t e s t i f i e d by Mr. Chiles t h a t PennDOT has 

ob l i g a t e d a l l funds which have been appropriated t o PennDOT by 

the l e g i s l a t u r e CT. 40). The conclusion i s t h a t PennDOT has no 

funds, e i t h e r f o r operations or C a p i t a l P r o j e c t s , t o proceed w i t h 

completing the design f o r the s u b j e c t b r i d g e . 

i c t f u l l y submityt^d. 

Eerbert G. Za 
A s s i s t a n t A t t o r n e y Gen/frfel 
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Administrative Law Judge 
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