BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Glen Riddle Station, L.P.				:
							:
	v.						:		C-2020-3023129
							:
Sunoco Pipeline, L.P.					:



ORDER
GRANTING MOTION TO COMPEL
FILED BY SUNOCO PIPELINE, L.P. – SET II


On December 2, 2020, Glen Riddle Station, L.P. (Glen Riddle) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Sunoco Pipeline, L.P. (Sunoco), docket number C-2020-3023129.  In its complaint, Glen Riddle averred that on or about May 13, 2020, Sunoco filed a Declaration of Taking in the Court of Common Pleas of Delaware County that concerned various portions of the Glen Riddle property that contains 124 residential dwelling units.  Glen Riddle further averred that, in the taking action, Sunoco condemned temporary workspace easements and a temporary access road easement over their property for purposes of completing a pipeline project.  Glen Riddle further averred that Sunoco is not complying with previous requirements of the Commission regarding a public awareness plan and standard operating procedures.  Glen Riddle also identified several other alleged failures of Sunoco with regard to the property, including, parking and traffic safety concerns, unsafe work site, failure to follow government-mandated pandemic safety protocols, failure to communicate regarding a potentially hazardous leak, and structural and storm drainage concerns, among other things.  Glen Riddle averred that Sunoco’s actions violated several provisions of the Public Utility Code and requested that the Commission enter an order enjoining or restraining Sunoco from engaging in further work at the property until the safety concerns are addressed.  Glen Riddle attached multiple documents to its complaint in support of its position.

On December 23, 2020, Sunoco filed an answer and new matter in response to the complaint.  In its answer, Sunoco admitted or denied the various averments Glen Riddle made in its complaint.  In particular, Sunoco denied that it has not complied with the public awareness plan or standard operating procedures it is required to comply with.  Sunoco also admitted or denied the various averments made by Glen Riddle with regard to the other alleged failures of Sunoco with regard to the property that were averred in the complaint.  Sunoco provided significant detail in response to the averments made in the complaint and concluded by requesting that the complaint be dismissed with prejudice.  Sunoco also attached multiple documents to its answer in support of its position.

In its new matter, which was accompanied by a notice to plead, Sunoco argued that the Commission lacks jurisdiction over Glen Riddle’s allegations regarding environmental law issues and permitting obligations, the validity and scope of easements and compliance with municipal ordinances and the Governor’s orders and regulations regarding Covid-19.  Sunoco also argued that Glen Riddle has failed to state a claim upon which the Commission can grant relief.  In part, Sunoco argued that Glen Riddle’s allegations regarding construction means and methods and relief seeking a work plan and schedule reflecting Glen Riddle’s preferences fail as a matter of law to state a claim upon which relief can be granted and should be dismissed.

Subsequently, multiple pleadings were filed and procedural matters occurred.  This includes the filing of preliminary objections, establishment of an initial telephonic hearing, a motion for a prehearing conference and procedural schedule, the filing of a petition for interim emergency relief, the withdraw of the petition for interim emergency relief, a prehearing conference, the rescheduling of the prehearing conference, the filing of a motion to compel by each party, the filing of a motion for a protective order that was contested, a motion in limine, a motion to enforce the order granting in part and denying in part the preliminary objections and striking Glen Riddle testimony and a motion for a final continuance.  Each of these procedural matters was responded to with the necessary order or hearing notice as appropriate.

On March 26, 2021, Sunoco filed a motion to compel responses to Set II discovery.  In its motion, Sunoco argued that it sought discoverable and relevant information regarding Glen Riddle’s direct testimony that is not burdensome and falls within the scope of the Commission’s discovery regulations.  Sunoco added that without meaningful response to these questions, Sunoco lacks the necessary information required for it to prepare a suitable defense in its rebuttal testimony and cross-examination.  More specifically, Sunoco noted that interrogatory II-3 requests an explanation of Glen Riddle witness Stephen Iacobucci’s statement in his direct testimony that Sunoco’s communications are not in compliance with the Public Utility Code.  Sunoco also noted that interrogatories II-10 thru II-20 seek information regarding the testimony of Glen Riddle witness Jason Culp including the basis for his numerous opinions and his expertise to offer such opinions.  

On March 29, 2021, Glen Riddle filed an answer to Sunoco’s motion.  In its answer, Glen Riddle admitted or denied the particular averments made by Sunoco in its motion.  In particular, Glen Riddle denied that Mr. Iacobucci failed to describe Sunoco’s conduct that violates the Commission’s regulations.  Glen Riddle also argued that Mr. Iacobucci is not under any obligation to provide a legal analysis of Sunoco’s obligations and that interrogatory II-3 calls for a legal analysis.  Glen Riddle also argued that Mr. Culp has already provided his curriculum vitae and that Sunoco will have the opportunity to file rebuttal testimony and engage in cross-examination during the hearing.

Of note, however, on April 9, 2021, counsel for Glen Riddle indicated that the parties had agreed to a prompt mediation in an effort to resolve the issues in this matter without having to pursue the hearing.  On April 14, 2021, the parties again emailed regarding a definitive extension of the litigation schedule so that the parties can pursue mediation.  That litigation scheduled was approved by second scheduling order dated April 16, 2021.  

On May 12, 2021, the parties indicated that the mediation was not yet successful and the parties have returned to litigating the complaint.  As a result, it is necessary to formally dispose of Sunoco’s motion to compel.  For the reasons discussed below, the motion will be granted in its entirety.


Legal standard

The Commission’s regulations allow parties the opportunity to conduct discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party.  52 Pa.Code § 5.321(c).  It is not grounds for objection that the information sought will be inadmissible at hearing if the information sought appears to be reasonably calculated to lead to the discovery of admissible evidence.  Id.  Discovery is not permitted, however, if it is sought in bad faith; would cause unreasonable annoyance, embarrassment, oppression, burden or expense; relates to a matter which is privileged; or would require the making of an unreasonable investigation by the deponent, a party or witness.  52 Pa.Code § 5.361(a); see also, City of Pittsburgh v. Pa.P.U.C., 526 A.2d 1243 (Pa.Cmwlth 1987), alloc. denied, 538 A.2d 880 (Pa. 1988).

[bookmark: _Hlk41552512]Furthermore, information is relevant if it tends to establish a material fact, tends to make a fact at issue more or less probable or supports a reasonable inference or presumption regarding a material fact.  See, Petition of the Borough of Cornwall for a Declaratory Order that the Provision of Water Service to Isolated Customers Adjoining its Boundaries Does Not Constitute Provision of Public Utility Service Under § 102, Docket Number P-2015-2476211 (Order dated September 11, 2015) at 9-10, citing, Smith v. Morrison, 47 A.3d 1311 (Pa.Super 2012), alloc. denied, 57 A.3d 71 (Pa. 2012).  Relevancy in discovery is broader than the standard used for admission of evidence at a hearing.  Id. at 10, citing, Com. v. TAP Pharmaceutical Products, Inc., 904 A.2d 986 (Pa.Cmwlth 2006).  The party objecting to discovery has the burden to establish that the requested information is not relevant or discoverable with any doubts regarding relevancy being resolved in favor of discovery.  Id.

Interrogatory Set II-3

As stated in Sunoco’s motion, interrogatory Set II-3 asks

3. Reference GRS Statement No. 2 at 5: 18-20. You state that: Sunoco does not appreciate “the communication requirements imposed upon it by the Pennsylvania Public Utility Code, particularly those as to communications with persons impacted by its work at the Property.” Please state specifically the sections of the Public Utility Code or regulations thereunder you reference, and identify and explain how they impose the specific requirements and facts you refer to or rely upon in reaching your conclusion.

to which Glen Riddle provided the following objection:

OBJECTION: GRS objects to this interrogatory because it is not reasonably calculated to lead to the discovery of admissible evidence relevant to the issues raised in the instant proceeding. The interrogatory is not likely to lead to evidence relevant to the Safety Issues (as defined in paragraph 118 of the Complaint). The interrogatory calls for a legal analysis of Sunoco’s obligations under the Pennsylvania Utility Code, calling on GRS to explain how the relevant regulations impose certain requirements on Sunoco. Although GRS acknowledges that pursuant to 52 Pa. Code. § 5.342(c)(5), an objection will not be valid “if based solely on the claim that an answer will involve an opinion or contention that is related to a fact or the application of law to fact,” this interrogatory does not call for the application of law to fact. Sunoco requests “facts” referred to in reaching the conclusion – but the conclusion sought is purely a legal analysis. By way of further response, GRS’s position on Sunoco’s communication obligations is set forth in its Complaint, response to Sunoco’s Preliminary Objections, and direct testimony.

In its motion to compel, Sunoco argued that Glen Riddle’s argument that this interrogatory is not likely to lead to admissible relevant evidence should be rejected because the interrogatory relates directly to a statement in Glen Riddle’s testimony.  Sunoco argued that Glen Riddle cannot “have it both ways” and that if the statement in the testimony is relevant, the interrogatory is as well.  Sunoco also noted the broad scope of discoverable information.  Sunoco argued in response to Glen Riddle’s objection regarding legal analysis by arguing that the interrogatory does not call for the application of law to fact.  Sunoco seeks to know the specific laws under the Public Utility Code that the Glen Riddle witness believes it is not in compliance with.  Sunoco added that interrogatory II-3 is not a far-reaching request for legal analysis but that it is entitled to know the basis for the statement in the testimony.  Sunoco also argued that Glen Riddle’s reliance on its complaint is without merit since complaints are not evidence.

In its answer to Sunoco’s motion to compel, Glen Riddle denied that it failed to describe Sunoco’s conduct that violates the Commission and referenced its complaint and its answers to Sunoco’s preliminary objections.  Glen Riddle further argued that the interrogatory calls for a legal analysis of Sunoco’s obligations, noting that the interrogatory asks for an explanation how the sections of the Public Utility Code or regulations impose specific requirements and the facts relied on for that conclusion.  Glen Riddle added that Mr. Iacobucci’s statement is supported by the factual allegations set forth in his direct testimony.

Sunoco’s motion to compel answers to Set II-3 will be granted.  Interrogatory II-3 specifically related to page 5 of Glen Riddle Statement 2.  Sunoco is correct that Glen Riddle cannot provide such testimony and then not expect to answer questions regarding that testimony.  Glen Riddle cannot have it both ways, as Sunoco argued.  To the extent that Glen Riddle does not want to answer questions regarding a portion of its testimony, that portion of the testimony should be stricken from the record.  In addition, there is no concern that interrogatory II-3 is improperly asking for a legal analysis.  Mr. Iacobucci does not put himself out as an attorney or a legal expert.  His opinion is as a non-legal witness.  Specifying legal codes or regulations and how they might impose specific obligations on Sunoco does not require legal analysis when asked to a non-legal witness.  Sunoco simply asks Mr. Iacobucci for further explanation regarding his testimony and his answer will be considered in light of the fact that he is a non-legal witness.  

Finally, Glen Riddle’s objection that its position on Sunoco’s communication obligation is set forth in its complaint, its answer to the preliminary objection and its direct testimony is also without merit.  The complaint and the answer to the preliminary objection are not evidence.  Furthermore, to the extent that its position is set forth in the direct testimony, Glen Riddle can reference those portions of the direct testimony that it believes are responsive to Interrogatory II-3, not file an objection.

Interrogatory II-3 is not sought in bad faith; nor would it cause unreasonable annoyance, embarrassment, oppression, burden or expense, relate to a matter which is privileged or would require the making of an unreasonable investigation by the deponent, a party or witness.  Rather, the information sought in interrogatory II-3 is relevant because it tends to establish a material fact, tends to make a fact at issue more or less probable or supports a reasonable inference or presumption regarding a material fact.  Therefore, the information sought in interrogatory II-3 is discoverable.

Sunoco’s motion to compel with regard to interrogatory Set II-3 is granted.

Interrogatories Set II-10 thru II-20

In interrogatory Set II-10 thru II-20, Sunoco asks several questions “regarding the basis for Mr. Culp’s numerous opinions and his expertise to offer such opinions on such wide-ranging matters.”  Sunoco added that it is entitled to inquire into the basis for those opinions and that “the testimony includes few details substantiating the allegations, and Sunoco is in the process of preparing a suitable defense and rebuttal testimony to Mr. Culp’s accusations.”  The text of the individual interrogatories II-10 thru II-20 is provided in the appendix to Sunoco’s motion and will not be reiterated in their entirety here.

In its objection, Glen Riddle stated:

OBJECTION: GRS objects to this interrogatory because it would cause unreasonable annoyance, oppression, burden, and expense and would require an unreasonable investigation to respond. GRS also objects to this interrogatory on the grounds that it improperly seeks additional expert discovery beyond the Written Testimony, without leave of the presiding officer, in violation of 52 Pa. Code. § 5.324. § 5.324(a)(1)(ii) limits expert interrogatories to the following, “state the substance of the facts and opinions to which the expert is expected to testify and a summary of the grounds for each opinion.” GRS has already provided this information via Direct Testimony, as permitted by § 5.324(a)(2). § 5.324(a)(3) provides that “upon cause shown, the presiding officer may order further discovery by other means, subject to restrictions as to scope and provisions concerning fees and expenses as he may deem appropriate.” No such order has been issued nor has cause has been shown here, where GRS provided Mr. Culp’s curriculum vitae, Sunoco will have the opportunity to file rebuttal testimony, and Sunoco will have the opportunity to engage in cross-examination and voire dire at the time of the hearing.

Glen Riddle generally incorporated this objection in response to all of Sunoco’s interrogatories II-10 thru II-20.

In its motion to compel, Sunoco argued that it seeks the basis for Mr. Culp’s numerous opinions and his expertise to offer such opinions.  Sunoco argued that it is entitled to inquire into the basis for Mr. Culp’s opinions that Sunoco’s operations at the site are unsafe, arguing that the testimony includes few details about the allegations.  Sunoco refuted Glen Riddle’s argument that the interrogatories are unreasonably annoying, oppressive, burdensome or expensive or would require an unreasonable investigation by noting that the interrogatories seek elaboration on Mr. Culp’s testimony separated into 11 narrow topic questions and that each of these answers are within Mr. Culp’s possession.  Sunoco argued that Glen Riddle did provide Mr. Culp’s curriculum vitae but that it provides limited details.  Sunoco added that each of the interrogatories fall within the scope of allowable discovery as defined by the Commission.  

Sunoco also responded to Glen Riddle’s objection regarding Section 5.324 by arguing that this section does not apply to proceedings that involve pre-served written testimony.  Sunoco added that Mr. Culp’s testimony does not sufficiently set out the basis for his opinions so his testimony does not substitute as an answer to discovery.  Sunoco further argues that inquiry behind the statements made in written testimony served in advance of a hearing occurs in nearly every complaint proceeding where written testimony is involved and that opposing parties are free to inquire about the details of written expert testimony.  

In its answer to Sunoco’s motion to compel, Glen Riddle denied that the information sought in the interrogatories is discoverable and noted that Section 5.324 limits interrogatories to experts to “stating the substance of the facts and opinions to which the expert is expected to testimony and a summary of the grounds for each opinion.”  Glen Riddle added that it has already provided the information through direct testimony and that it has already provided Mr. Culp’s curriculum vitae.  Glen Riddle argued that the interrogatories are overly broad and seek voluminous information beyond the scope of written testimony.  Glen Riddle added that no order has been issued by the presiding officer directing that the interrogatories be issued.  Glen Riddle also argued that Sunoco will have the opportunity to file rebuttal testimony and engage in cross-examination at the time of the hearing.  Glen Riddle added that Sunoco has not shown cause warranting issuance of an order permitting discovery outside the scope of what it has already provided to Sunoco.

Sunoco’s motion to compel answers to Set II-10 thru II-20 will be granted and Glen Riddle will be directed to provide responses.

To begin, Section 5.324 of the Commission’s regulations provides:
§ 5.324. Discovery of expert testimony.
 (a)  Consistent with Pa.R.C.P. 4003.5 (relating to discovery of expert testimony trial preparation material), discovery of facts known and opinions held by an expert, otherwise discoverable under §  5.321 (relating to scope), including that acquired or developed in anticipation of litigation or for hearing, may be obtained as follows: 
   (1)  A party may through interrogatories require both of the following: 
     (i)   That the other party identify each person whom the party expects to call as an expert witness at hearing and to state the subject matter on which the expert is expected to testify. 
     (ii)   That the other party have each expert so identified state the substance of the facts and opinions to which the expert is expected to testify and a summary of the grounds for each opinion. The party answering the interrogatories may file as the answer a report of the expert, have the interrogatories answered by the expert or provide written direct testimony of the expert. The answer, separate report or testimony shall be signed by the expert and shall be deemed to be provided under oath in accordance with section 333(d) of the act (relating to prehearing procedures). 
   (2)  If the party against whom discovery is sought, under paragraph (1)(ii), responds by the filing of written direct testimony, the response shall be considered timely, regardless of §  5.342 (relating to answers or objections to written interrogatories by a party), if the written direct testimony is served on all parties at least 20 days prior to the date on which the expert is scheduled to testify or in accordance with the schedule for the submission of written testimony established by the presiding officer. However, the party shall still comply with paragraph (1)(i) within the time otherwise applicable. 
   (3)  Upon cause shown, the presiding officer may order further discovery by other means, subject to restrictions as to scope and provisions concerning fees and expenses as he may deem appropriate. 
 (b)  An expert witness whose identity is not disclosed in compliance with subsection (a)(1) will not be permitted to testify on behalf of the defaulting party at hearing. If the failure to disclose the identity of the witness is the result of extenuating circumstances beyond the control of the defaulting party, the presiding officer may grant a continuance or other appropriate relief. 
 (c)  To the extent that the facts known or opinions held by an expert have been developed in discovery proceedings under subsection (a), the expert’s direct testimony at hearing may not be inconsistent with or go beyond the fair scope of his testimony in the discovery proceedings as set forth in his deposition, answer to an interrogatory, separate report, written direct testimony or supplement thereto. The expert will not be prevented from testifying as to facts or opinions on matters on which he has not been interrogated in the discovery proceedings. 
 (d)  The answering party may supplement answers only to the extent that facts, or opinions based on those facts, can reasonably be shown to have changed after preparation of the answer or when additional facts or information have become known to the answering party or when the interest of justice otherwise requires. 

52 Pa. Code § 5.324.  Glen Riddle’s interpretation of Section 5.324, however, is too narrow and, as applied in this case, unreasonable.

		Section 5.324 of the Commission’s regulations should be read as a supplement to the Commission’s other discovery regulations, not a substitute for the Commission’s other discovery regulations.  That is, parties cannot simply provide testimony or a curriculum vitae in lieu of answering interrogatories – they can provide the testimony or a curriculum vitae in addition to answering interrogatories.  To hold otherwise would thwart the purpose of discovery.  Parties are encouraged to exchange information in discovery prior to a hearing in an effort to, among other things, simplify the issues that need to be heard during the hearing and to (hopefully) move the parties closer to settlement prior to the hearing.  The Commission’s regulations should not be used as a shield to prevent the exchange of information between the parties that is otherwise discoverable.

		In this case, Sunoco has asked interrogatories that satisfy the Commission’s requirements for discovery.  Each of the interrogatories are relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party as they each relate to specific portions of the testimony provided by Mr. Culp.  Furthermore, each of the interrogatories are relevant because they tend to establish a material fact, tend to make a fact at issue more or less probable or supports a reasonable inference or presumption regarding a material fact.  None of the interrogatories are sought in bad faith; would cause unreasonable annoyance, embarrassment, oppression, burden or expense; relates to a matter which is privileged; or would require the making of an unreasonable investigation.  Certainly, Sunoco has asked extensive and thorough questions of Mr. Culp’s testimony.  Answering these questions will require some level of effort but not an unreasonable level of effort such that they are not permissible.  Responding to these types of interrogatories that are specifically related to the testimony provided is part of the obligation and responsibility of pursuing a complaint.

		Finally, Glen Riddle has provided no other reasonable argument that would warrant denying Sunoco’s motion.  It is not reasonable to suggest that Sunoco refer to the testimony or the curriculum vitae for answers to the interrogatories because those documents are where the interrogatories emanate.  It is also not reasonable to expect that Sunoco would address the matters raised in the interrogatories in its rebuttal testimony or during cross-examination of Mr. Culp.  Again, the purpose of discovery is to facilitate an exchange of information prior to a hearing that will minimize contested issues, make the record clearer, reduce the amount of hearing time needed, or bring the parties closer to a settlement, among other things.  Glen Riddle’s objections do not accomplish these purposes.  Rather, Glen Riddle should provide reasonable answers in response to Sunoco’s discovery.  To the extent that Glen Riddle seeks an order from the presiding officer directing that the Sunoco’s interrogatories II-10 thru II-20 be answered, this order will serve that purpose.

As such, Sunoco’s motion to compel with regard to interrogatory Set II-10 thru II-20 is granted.

ORDER


THEREFORE,

IT IS ORDERED:

1. That the motion to compel answers to interrogatories and requests for production of documents Set II, filed by Sunoco Pipeline, L.P. on March 26, 2021, at docket number C-2020-3023129 will be granted.

1. That Glen Riddle Station, L.P. is directed to provide answers to interrogatories II-3 and II-10 thru II-20 propounded by Sunoco Pipeline L.P.

1. That the parties are encouraged to continue their efforts toward settlement.



Dated:  May 28, 2021					______________/s/________________
Joel H. Cheskis 
Deputy Chief Administrative Law Judge
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