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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Nancy Leininger (Complainant or Ms. Leininger) that were filed on January 26, 2021, to the Initial Decision (I.D.) of Deputy Chief Administrative Law Judge (ALJ) Mark A. Hoyer issued on January 6, 2021, granting the Motion for Judgment on the Pleadings and dismissing the Formal Complaint (Complaint)[footnoteRef:1] filed by the Complainant in the above-captioned proceeding.  Duquesne Light Company (DLC) filed Replies to the Exceptions on February 4, 2021.  On consideration of the Complainant’s Exceptions and the Replies thereto, we will vacate the Initial Decision of the ALJ granting DLC’s Motion for Judgment on the Pleadings and remand the matter to the Office of Administrative Law Judge (OALJ) for further proceedings consistent with this Opinion and Order. [1: 	For purposes of this Opinion and Order we will refer to the filing as the Complaint even though the filing is the second Complaint filed by Ms. Leininger regarding allegations of high billing due to a defective smart meter.] 


Background 

This proceeding involves a Complaint in which the Complainant alleged that DLC is billing her for incorrect charges on her electric bill leading to overbilling and that her smart meter is defective.  By way of background, the Complainant had previously filed another Formal Complaint (First Complaint) against DLC at Docket No. F-2018-3003226 on June 25, 2018, alleging that her electric bills were high based on past usage and disputing the accuracy of her smart meter.  As relief, the Complainant requested that her electric bills be adjusted downward.  DLC filed its Answer, denying the material averments in the First Complaint and requested that it be dismissed with prejudice.  The case was assigned to ALJ Hoyer who ordered that a home energy audit be performed at the service location with a follow-up report generated.  Additionally, each party had an opportunity to offer additional evidence related to the home energy audit as well as offering any testimony and exhibits in support of their respective cases; and, in fact, the Complainant testified on her own behalf and also offered the testimony of another witness, and DLC presented one witness and several exhibits. 

The ALJ in his Initial Decision issued October 22, 2019, determined that the Complainant had failed to prove a prima facie case that her electric bills were abnormally high or that her smart meter was defective.  In dismissing the First Complaint, the ALJ concluded that the bills were based upon actual meter readings, and the evidence presented, including the fact that the smart meter in question was tested twice for accuracy on August 27, 2015, and May 4, 2018, and found to be accurate both times, supported a finding that the consumption recorded at residence was accurate.

No exceptions being filed, the ALJ’s Initial Decision in the First Complaint became final without further Commission action by Final Order entered December 12, 2019 (December 12, 2019 Final Order), by Commission Secretary Rosemary Chiavetta pursuant to the provisions of Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).

History of the Proceeding

On July 16, 2020, the Complainant filed this Complaint with the Commission against DLC alleging that her DLC electric bill for the month of February 2020 includes incorrect high charges and that her “account balance and smart energy meter is defective.”  As relief, the Complainant requested that the bill be “expunged” and that all billings cease until this matter is resolved.  Complaint at 2-3. 

On August 25, 2020, DLC filed an Answer and New Matter to the Complaint (Answer and New Matter).  In its Answer, DLC avers the Complainant seeks to relitigate issues already decided in the previous case noted above at Docket No. F‑2018-3003226.  While the two complaints involved bills from different time periods, DLC avers that the Complainant’s allegations concerning the accuracy of her bill and of her smart meter have already been fully litigated in the first case and subject to a final order dismissing the First Complaint.  Answer and New Matter at 2-4.  Incorporating the paragraphs of its Answer into New Matter, DLC requested that the Commission dismiss the Complaint in the instant proceeding with prejudice pursuant to the doctrine of collateral estoppel.  Specifically, DLC raised, inter alia, that the current and the First Complaint filed by the Complainant against DLC raised the same issue, that all four elements of collateral estoppel were met and that the allegation that there are incorrect charges on the Complainant’s bills must be dismissed because all four elements of the collateral estoppel doctrine are satisfied in the New Matter.  The Complainant did not file a reply to New Matter.[footnoteRef:2]  [2:  	Under Section 5.63(b) of our Regulations failure to reply timely to new matter may be deemed in default and relevant facts stated in the new matter may be deemed admitted.  52 Pa. Code § 5.63(b).  DLC stated, inter alia, that collateral estoppel applied and that all of the elements for collateral estoppel were present and satisfied.  Answer and New Matter at 4-5.] 


On September 21, 2020, DLC filed a Motion for Judgment on the Pleadings (Motion) averring that the matter has already been litigated and that Ms. Leininger is not entitled to relitigate the issues.  Motion at 2-6. 

On October 7, 2020, the Complainant filed a response to the Motion for Judgment on the Pleadings in which she claimed that the meter is not at issue but that the transformer is the real cause of the high bill.  Response in Opposition to Motion for Judgment on the Pleadings at 2.  

On January 6, 2021, the ALJ issued his Initial Decision granting the Motion for Judgment on the Pleadings and dismissing the Complaint.  In so concluding, the ALJ found that re-litigation of the issues was barred by both the doctrines of res judicata and collateral estoppel and by Section 316 of the Code, 66 Pa. C.S. § 316.  The ALJ also determined that the Complainant’s new assertion about a defective transformer was not raised in the instant Complaint but was only raised in her Answer to the Motion since there were no allegations made that the power supply to the service address was inadequate, that a surge occurred, or that any appliances were damaged as a result of the electricity entering the house through the smart meter.  I.D. at 4-6.

On January 26, 2021, Ms. Leininger filed her Exceptions in which she, inter alia, reiterates her claim that the transformer is now the cause of her high bill.  Exc. at 1-2. 

In DLC’s Replies filed on February 4, 2021, DLC argues that the ALJ properly granted DLC’s Motion for Judgment on the Pleadings and correctly dismissed the Complaint.  DLC states that the attempt to relitigate the prior billing dispute is barred by the doctrines of res judicata and collateral estoppel.  DLC further states that claim preclusion applies as the issue of defective equipment was either already litigated or could have been litigated in the prior complaint docket.  R. Exc. at 4-6.

Discussion

Legal Standards

At the outset, we note that the Commission is not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Therefore, any issue that we do not specifically address or delineate in this decision shall be deemed to have been duly considered and denied without further discussion.

Judgment on the pleadings is available when the pleadings show that there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.  52 Pa. Code § 5.102(d)(1).  Judgment on the pleadings should only be granted when the right to relief is clear and free from doubt.  Reuben v. O’Brien, 496 A.2d 913 (Pa. Super. 1985).  In determining the absence of a genuine issue of material fact, the Commission must view the record in the light most favorable to the nonmoving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. v. McCall, 459 A.2d 406 (Pa. Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa. Cmwlth. 1978).  All doubts as to the existence of a genuine issue of material fact must be resolved against the entry of the judgment.  Thomson Coal Co. v. Pike Coal Co., 412 A.2d 466 (Pa. 1979); Day v. Volkswagonwerk Aktiengesellschaft, 464 A.2d 1313, 1316 (Pa. Super. 1983 (Day)).

Doctrines of Res Judicata and Collateral Estoppel

It is well settled that a party is precluded from relitigating that which has been litigated and for which a final order of the Commission has been issued.  Section 316 of the Code, 66 Pa. C.S. § 316, expressly establishes the finality of Commission action.  Additionally, the doctrines of res judicata and collateral estoppel apply to preclude collateral attack of final orders rendered in proceedings brought before the Commission.  O’Toole v. Bell Telephone Co., 77 Pa. P.U.C. 98 (1992) (O’Toole).  

Section 316 of the Code bars later challenges to the final action of the Commission.  Section 316 states in relevant part:

Whenever the commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby unless set aside, annulled or modified on judicial review.
66 Pa. C.S. § 316.  

The doctrine of res judicata, also known as claim preclusion, reflects the refusal of the law to allow the re-litigation of a claim in a subsequent cause of action arising between the same parties on the same claim after a court of competent jurisdiction has rendered a final judgment on the merits in a previous case.  Hopewell Estates, Inc. v. Kent, 646 A.2d 1192 (Pa. Super. 1994).  For the doctrine to apply, four conditions must be met:  (1) identity of issues; (2) identity of causes of action; (3) identity of persons and parties to the action; and (4) identity of the quality and capacity of the parties suing or sued.  Day, 464 A.2d 1313, 1316 (Pa. Super. 1983); O’Toole, 77 Pa. P.U.C. 98 (1992). 
 
The doctrine of collateral estoppel, also known as issue preclusion, prevents a question of law or an issue of fact that has been once litigated and adjudicated finally in a court of competent jurisdiction from being relitigated in a subsequent suit.  The four conditions that must be met for this doctrine to apply are:  (1) the issue decided in the prior adjudication is identical with the one presented in the later action; (2) there was a final judgment on the merits; (3) the party against whom the plea is asserted was a party or in privity with the party to the prior adjudication; and (4) the party against whom the plea is asserted has had a full and fair opportunity to litigate the issues in question in the prior action.  Day, 464 A.2d at 1319.  As a doctrine of issue preclusion, collateral estoppel seeks to prevent the re-litigation of a finally litigated issue in a subsequent proceeding between the same parties.  Baker v. Pa. Human Relations Comm’n, 462 A.2d 881 (Pa. Cmwlth. 1983).

Disposition

Based on our review of the record, including the Exceptions and Replies thereto, as discussed in further detail below, we will grant the Complainant’s Exceptions and vacate the Initial Decision of the ALJ granting DLC’s Motion for Judgment on the Pleadings.  Further, we will remand the matter to OALJ for further proceedings consistent with this Opinion and Order.  In determining whether to affirm the ALJ’s Initial Decision below, we must examine the question of whether the ALJ properly applied the doctrines of res judicata and collateral estoppel and Section 316 of the Code, 66 Pa. C.S. § 316, to bar the Complainant’s present billing dispute as a subsequent attack on the December 12, 2019 Final Order.  The ALJ’s analysis applied the separate four-prong tests in Day for both doctrines and concluded that all four elements were satisfied under both doctrines.  Specifically, the ALJ found that in both actions filed by the Complainant, the same issues, causes of action, parties, and capacities of parties existed under the doctrine of res judicata.  I.D. at 5.  Similarly, under collateral estoppel, the ALJ found that in both cases, the issues are the same, a final judgment on the merits in the previous complaint case was entered, the Complainant was the same person identified in the previous case, and she had a full and fair opportunity to litigate the issues in question in the prior action.  Id.  

It is well settled that a commission order is prima facie evidence of the facts found and shall remain conclusive upon all parties affected unless set aside, annulled, or modified on judicial review.[footnoteRef:3]  In addition, res judicata and collateral estoppel both have four-pronged tests that must be met in order to act as a bar to a subsequent claim.[footnoteRef:4]  Both of these doctrines have the same goal: to prevent the re-litigation of a finally litigated issue in a subsequent proceeding between the same parties. [3: 3 	66 Pa. C.S.A. § 316.]  [4:  	Res judicata:  (1) identity of issues; (2) identity of causes of action; (3) identity of persons and parties to the action; and (4) identity of the quality and capacity of the parties suing or sued.  Issue preclusion:  (1) the issues in both cases must be identical; (2) there was a final judgment on the merits; (3) the party against whom the plea is asserted was a party or in privity with the party to the prior adjudication; and (4) the party against whom the plea is asserted has had a full and fair opportunity to litigate the issues in question in the prior action.  See Robinson v. Fye, 192 A.3d 1225, 2018 Pa. Cmwlth. LEXIS 414.] 


We agree that Ms. Leininger cannot change the cause of action in an attempt to circumvent the final order of the Commission.  However, we do not agree that res judicata and issue preclusion can be applied when the actual bills in question are different.  It is possible that a complainant may experience a high billing issue for a legitimate reason even after she has failed to sustain her burden of proving that prior bills were high two years earlier.  And, a meter working well for several years may subsequently break or suffer damage later.  If Ms. Leininger had filed the second complaint immediately after the first, then we would be inclined to see the second case as a re-litigation of the issues raised in the first case.  However, there were two years between the filings, and that is sufficient time for errors to occur.

Because the bills from the first case are separated by two years, it is improper to apply the doctrines of issue preclusion and res judicata to bar the second complaint.  Accordingly, we shall remand the matter for further proceedings on the merits consistent with this Opinion and Order.

Conclusion

For the reasons set forth above, we will grant the Complainant’s Exceptions, vacate the Initial Decision of the ALJ granting DLC’s Motion for Judgment on the Pleadings, and remand this matter to OALJ for further proceedings on the merits consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED: 

1. That the Exceptions filed on January 26, 2021, by Nancy Leininger to the Initial Decision of Deputy Chief Administrative Law Judge Mark A. Hoyer that was issued on January 6, 2021, are granted, consistent with this Opinion and Order.

2. That the Initial Decision of Deputy Chief Administrative Law Judge Mark Hoyer that was issued on January 6, 2021, is vacated, consistent with this Opinion and Order. 

3. That the matter be remanded to the Office of Administrative Law Judge for further proceedings consistent with this Opinion and Order.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  May 20, 2021

ORDER ENTERED:  June 1, 2021
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