BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Andrew Perrong					:
							:
	v.						:			C-2021-3024359
							:
Alpha Gas & Electric LLC				:



ORDER DENYING PRELIMINARY OBJECTIONS


HISTORY OF THE PROCEEDING

On March 1, 2021, Mr. Andrew Perrong filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Alpha Gas & Electric LLC (Alpha).  Mr. Perrong alleged that Alpha violated various sections of Title 52 of the Public Utility Code by engaging in illegal marketing via a phone call to his private telephone number on February 15, 2021. Mr. Perrong averred that while his phone number is on the National Do-Not-Call Registry, he received a call from a “spoofed” caller ID 215-412-1586. Mr. Perrong further averred that he spoke with an agent, Kevin Victor, who said that he was calling from Alpha Gas and Electric. Mr. Perrong stated that he attempted to contact Alpha about this call and received no response. Mr. Perrong specifically requested a civil penalty against Alpha for allegedly violating various portions of 52 Pa. Code, an issuance of a preliminary injunction enjoining Alpha from future violations, and a revocation of Alpha’s license for the violations. 

Mr. Perrong’s complaint was served upon Alpha on March 2, 2021.  On, April 6, 2021, Alpha filed an answer and new matter.[footnoteRef:1] Alpha’s answer denied the allegations in Mr. Perrong’s complaint and stated that Alpha was without knowledge as to the facts alleged. Alpha admitted that it received an email purportedly from Mr. Perrong on February 18, 2021. In its new matter, Alpha asserted that Mr. Perrong failed to state a claim for which relief can be granted; Mr. Perrong lacked standing; and the Commission lacked jurisdiction over Mr. Perrong’s claims.  Alpha further asserted that Mr. Perrong failed to indicate whether the call at issue was to a residential or cellular phone number. Lastly, Alpha averred that during the time period at issue it did not employ anyone by the name of Kevin Victor or Victor Kevin, and it did not have any agents who were authorized to conduct outbound telemarketing in the Commonwealth of Pennsylvania. Alpha requested that Mr. Perrong’s Complaint be dismissed with prejudice and that the Commission assess costs and fees.  [1:  Although Alpha’s answer to Mr. Perrong’s complaint was due within 20 days of service of the complaint per 52 Pa. Code §§ 5.61(a), 5.101(d), Alpha did not file its answer until April 6, 2021.  Nonetheless, an error or defect or procedure which does not affect the substantive rights of the parties may be disregarded.  52 Pa. Code § 1.2(a). However, a verification is missing from the answer as required under 52 Pa. Code § 1.36, and this should be cured.] 


On April 20, 2021, Mr. Perrong filed timely preliminary objections to Alpha’s answer and new matter. In his preliminary objection, which was accompanied by a notice to plead, Mr. Perrong argued that Adam Small, who filed the answer on behalf of Alpha, is not an attorney admitted to practice in Pennsylvania and was therefore not permitted to enter his appearance or file any documents on behalf of Alpha. Mr. Perrong argued that the answer and new matter were therefore legally insufficient. Mr. Perrong further argued that the answer and new matter were incorrectly filed without the entry of a written notice of appearance by including a notice to plead and reply to new matter. Lastly, Mr. Perrong argued that Mr. Small lacked standing to participate in the proceeding and that he engaged in the unauthorized practice of law. Mr. Perrong included a printout from the Disciplinary Board of the Supreme Court of Pennsylvania’s website, showing that Mr. Small was licensed to practice law in a state outside of Pennsylvania.

Alpha filed a timely response to Mr. Perrong’s preliminary objections on April 30, 2021. In its answer, Alpha noted that on the same day that Mr. Perrong’s preliminary objections were filed, Eckert Seamans entered its appearance in this proceeding.[footnoteRef:2] Alpha further argued that the Commission has frequently accepted responsive pleadings filed by individuals other than attorneys. Alpha ultimately argued that because Eckert Seamans entered an appearance in this matter on April 21, 2021, the preliminary objections are moot and should therefore be dismissed. With respect to Mr. Perrong’s arguments about the legal insufficiency of Alpha’s answer and new matter, Alpha argued that a separate entry of appearance is not required to be filed, and that the absence of a notice to plead can be rectified at any time and would only mean that a party could not move for an entry of judgment if the other party failed to respond. In response to Mr. Perrong’s argument that Mr. Small lacked standing, Alpha averred that it is Alpha, and not Mr. Small, that is seeking to defend the Complaint filed against it. Lastly, in response to Mr. Perrong’s argument that Mr. Small engaged in the unauthorized practice of law, Alpha argued that the Commission does not have jurisdiction to make this determination as the oversight of attorneys is handled by the PA Supreme Court. Alpha requested that the preliminary objections filed by Mr. Perrong be dismissed.  [2:  The preliminary objections were filed on April 20, and Eckert Seamans entered its appearance on April 21. Nevertheless, it is possible that Eckert Seamans did not receive the filing until April 21, and the difference in dates makes no material difference in my decision. ] 


Mr. Perrong filed a timely reply to Alpha’s answer and new matter on April 26, 2021. Mr. Perrong denied the averments in the answer and new matter and requested a civil penalty against Alpha for violating various sections of the Pa. Code, an order enjoining Alpha from violating the Code in the future and a revocation of Alpha’s license for violating the Code. 

Several filings were submitted after the above summarized filings and will be addressed in a separate Order. These filings include a motion to compel response to discovery, a motion for a deposition and a motion for a protective order.  The preliminary objections are ready for a decision.  For the reasons set forth below, I will deny the preliminary objections and allow Mr. Perrong’s Complaint, and Alpha’s defense, to proceed.  

DISCUSSION

The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa. Code §5.101(a) as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in the proceeding.

Here, Mr. Perrong’s preliminary objections assert legal insufficiency of a pleading and lack of standing of a party to participate in the proceeding pursuant to 52 Pa. Code § 5.101(a)(4) and (a)(7).    

Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994).  A preliminary objection asserting legal insufficiency of a pleading and lack of standing of a party to participate in the proceeding pursuant to the Commission’s Rules of Practice and Procedure are therefore analogous to preliminary objections allowed by Rule 1028 of the Pennsylvania Rules of Civil Procedure.

Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

[bookmark: _Hlk73089755]The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  

Any party may file preliminary objections alleging “legal insufficiency of a pleading (demurrer).” Pa.R.C.P. No. 1028(a)(4). To sustain a demurrer, a court must be certain that the law will not permit recovery. Pa. Builders Ass’n v. Dep’t of Labor and Indus., 4 A.3d 215, 220 (Pa. Commw. 2010). Any doubt as to whether the demurrer should be sustained must be resolved in favor of overruling it. Soto v. Nabisco, Inc., 32 A.3d 787, 790 (Pa. Super. 2011). “Preliminary objections in the nature of a demurrer require the court to resolve the issues solely on the basis of the pleadings; no testimony or other evidence outside of the complaint may be considered to dispose of the legal issues presented by the demurrer.” Hess v. Fox Rothschild, LLP, 925 A.2d 798, 805 (Pa. Super. 2007) (quoting Cardenas v. Schober, 783 A.2d 317, 321-22 (Pa. Super. 2001)).

Regarding Mr. Perrong’s preliminary objection for legal insufficiency of a pleading, Commission regulations allow answers to be filed on behalf of utility companies by officers of the company. 52 Pa. Code § 1.35(b)(ii). The officer does not need to be an attorney. Section 1.35 of 52 Pa. Code lists four categories of potential signatories of documents filed with the Commission.[footnoteRef:3]  Eckert Seamans entered its appearance on behalf of Alpha on April 21, 2021, well before the first hearing in this matter, and before any additional documentation was filed, at which time Alpha would have been expected to have legal representation consistent with Commission regulations. Mr. Perrong’s preliminary objection on the grounds of legal insufficiency is therefore dismissed.  [3:  I note that while Section 1.35 does allow an officer to file an answer, Commission precedent requires that all corporations be represented by counsel once proceedings become adversarial. A proceeding becomes adversarial upon the filing of an answer. See Cars R Us c/o Holman Copeland v. Philadelphia Gas Works, Docket No. C-2008-2034595 (Opinion and Order entered February 2, 2010) and Torino Incorporated v. PECO Energy Company, Docket No. C-2008-2034595 (Opinion and Order entered February 2, 2010).  Therefore, all actions taken on behalf of a company after the answer is filed must be done by an attorney. See also 52 Pa. Code § 1.22 and § 1.23.] 


I am cautioning Alpha that if, in future cases, it will use attorneys not licensed in the Commonwealth of Pennsylvania (and therefore potentially not familiar with Pennsylvania law and procedure) to file answers on its behalf, it should ensure that the answers are filed correctly. Mr. Perrong is correct that Alpha’s answer and new matter lacked a notice to plead. Because the Commission’s regulations allow an error or defect or procedure which does not affect the substantive rights of the parties to be disregarded, 52 Pa. Code § 1.2(a), and Mr. Perrong’s rights were not negatively affected by the lack of notice to plead in this case, the answer will not be stricken. Alpha should still be careful to properly file its answers and new matters in the future. Especially considering that most complainants in these matters are pro se, the notice to plead is an important instructional document for pro se complainants, and it is required by law. 

I am, however, directing Alpha to submit a Verification with its answer as required by Commission regulations. Section 1.36 of 52 Pa. Code states, “(a) Applications, petitions, formal complaints, motions and answers thereto containing an averment of fact not appearing of record in the action or containing a denial of fact must be personally verified by a party thereto or by an authorized officer or other authorized employee of the party if a corporation or association. Verification means a signed written statement of fact supported by oath or affirmation or made subject to the penalties of 18 Pa.C.S. § 4904 (relating to unsworn falsification to authorities).” While I will not strike Alpha’s answer and new matter, I am directing Alpha to issue a Verification with its Answer to cure that defect, and I am again cautioning Alpha to ensure that it correctly files its pleadings the future.

Regarding Mr. Perrong’s preliminary objection for lack of standing, Alpha filed an Answer to Mr. Perrong’s complaint through its general counsel, Adam Small. As stated above, officers of the company may file Answers on the company’s behalf. 52 Pa. Code § 1.35(b)(ii). As an officer of the company, Mr. Small was permitted to file an Answer on Alpha’s behalf. Alpha is clearly a party to this matter as the Defendant in this case, and it therefore has a right to respond to filings in this case and defend itself at the hearing. Because the law on standing addresses the ability of an aggrieved party to bring an action[footnoteRef:4], it does not appear appropriate to claim that a Defendant in an action has standing, but Alpha is permitted to defend itself as the Defendant in this case. Mr. Perrong’s preliminary objection on the grounds of lack of standing is therefore dismissed.   [4:  To have standing, a party must plead facts which establish a direct, immediate and substantial injury. Pa. Chiropractic Fed’n v. Foster, 136 Pa. Commw. 465, 583 A.2d 844, 851 (Pa. Cmwlth. 1990). If a petition contains only "general averments" or allegations that "lack the necessary factual depth to support a conclusion that the [petitioner] is an aggrieved party," standing will not be found. Pa. State Lodge, Fraternal Ord. of Police v. Dep’t of Conservation & Nat. Res., 909 A.2d 413, 417 (Pa. Cmwlth. 2006) (citing William Penn Parking Garage).] 


		Mr. Perrong’s preliminary objections are denied, and the matter will proceed to a hearing. 

		I remind Mr. Perrong that at the hearing, he will carry the burden of showing that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).

		In addition, the offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  

		Mr. Perrong is responsible for proving that the utility has acted improperly, for providing the evidence, in the form of documents, testimony or photographs necessary to support that finding, and that the Commission has the jurisdiction to provide the requested remedy.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the preliminary objections filed by Mr. Perrong at Docket No. C-2021-3024359 on April 20, 2021 are denied.

		2.	That Alpha’s answer and new matter will not be stricken, but Alpha is ordered to file a Verification with its answer to cure that defect. 

                        3.         That the matter captioned at Docket No. C-2021-3024359 will proceed to a telephonic hearing as scheduled at 10:00 a.m. on June 24, 2021.

		4.	That the parties are encouraged to engage in settlement discussions to potentially resolve this matter prior to the hearing. To the extent that any progress is made, I ask the parties to please keep me apprised.  

 

Date:	June 3, 2021								/s/		
			Charece Z. Collins
			Administrative Law Judge
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ANDREW PERRONG
1657 THE FAIRWAY 
SUITE 131
JENKINTOWN PA  19046
215.791.6957
andyperrong@gmail.com
Accepts eService 

ADAM SMALL ESQUIRE
ALPHA GAS AND ELECTRIC LLC
12 COLLEGE ROAD
MONSEY NY  10952
845.810.0088  X: 209
adam.small@alphagne.com
Via e-mail only due to Emergency Order at M-2020-3019262

KAREN O MOURY ESQUIRE
ECKERT SEAMANS
213 MARKET STREET
HARRISBURG PA  17101
717.237.6036
kmoury@eckertseamans.com
Accepts eService
(represents Alpha Gas & Electric LLC) 

LAUREN M BURGE ESQUIRE
ECKERT SEAMANS CHERIN & MELLOTT LLC
600 GRANT STREET 44TH FLOOR
PITTSBURGH PA  15219
412.566.2146
lburge@eckertseamans.com
Accepts eService
(represents Alpha Gas & Electric LLC)


