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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Stephen and Nancy Ulishney				:
							:		C-2021-3024487	
	v.						:		
							:
West Penn Power Company 	:



	FIRST INTERIM ORDER	
SUSTAINING RESPONDENT’S PRELIMINARY OBJECTIONS 

PROCEDURAL BACKGROUND

Complaint, Answer and New Matter

Complainants Stephen and Nancy Ulishney (Complainants) filed a Formal Complaint, on February 16, 2021, with the Pennsylvania Public Utility Commission (Commission) against West Penn Power Company (West Penn, Respondent or Company).  As reasons for the Complaint, Complaints checked three boxes on the Commission’s complaint form: (1) I would like a payment agreement; (2) I am having a reliability, safety, or quality problem with my utility service (See attached Documents); and (3) Other (explain).  Complaint ¶4.  Complainants explain that starting in the fall of 2019, power surges occurred at their service address, 813 Everview Lane, Derry, Pennsylvania 15627, “causing the power to snap off and on quickly.”  Complaint Attachment, unnumbered pages 1 and 2.  According to Complainants, the power surges became so frequent that they complained to West Penn in the late spring of 2020.  Id.  West Penn responded by servicing a nearby substation; however, Complainants claim the mini power surges, which West Penn referred to as “recloser operations” continued.  Id.  Complainants allege that a recloser operation occurring on August 26, 2020, caused damage to their refrigerator’s compressor.  Id.  Complainants assert a repairman informed them the cost of a new compressor was $1,000.00.  Id.  Complainants elected to buy a new refrigerator at a cost of $2,200.00.  Complaint ¶5.  Complainants claim the original cost of their damaged refrigerator was $1,200.00, and the repairman charged them $127.00.  As relief, Complainants seek monetary damages for their original refrigerator plus the repairman’s charges for a total claim in amount $1,327.00.  Complaint ¶5. 

West Penn filed an Answer and New Matter and Preliminary Objections (PO) on May 5, 2021.  West Penn admitted in part and denied in part the material allegations of the Complaint.  Answer ¶4.  West Penn admits that Complainants are seeking a Commission-ordered payment (PAR); however, West Penn alleges the account is current.  Thus, West Penn argues a Commission PAR is not warranted.  Id. 

West Penn denies that there was a power surge; instead, West Penn avers the service address experienced a recloser operation.  West Penn further asserted the following:

A recloser is a protective device installed on the Circuit that detects a fault on the line (i.e., breaks circuit) and causes a loss of power, albeit momentarily, if the fault clears the line.  In that case, it is referred to as a “blink” of the lights; power goes out then resets itself. If the fault does not clear after three operations, the recloser will interrupt power completely. The Respondent avers that the recloser device operated as designed. The Respondent specifically denies that a recloser operation caused a “power surge.”

Id.  West Penn alleges remedial action was taken on September 10, 2020, and the Company argues it provided reasonable and adequate service to Complainants.  West Penn further argues that under the Public Utility Code (Code) “. . .  the Commission possess no jurisdiction to consider any implied request for reimbursement for property damage.”  Id.

		In New Matter, West Penn reiterates its argument: “The Code does not confer jurisdiction upon the Commission to award monetary damages.”  New Matter ¶11.  For relief, West Penn requests that the Complaint be dismissed with prejudice or denied in its entirety.



West Penn served its Answer and New Matter upon Complainants on May 5, 
2021, together with a Notice to Plead to the New Matter within ten days of service.  
Complainants have not filed a response to the New Matter.

Preliminary Objections

In its PO, West Penn argues that Complainants are seeking a Commission order directing the Company to reimburse them for alleged personal property losses.  PO ¶4.  Pursuant to 52 Pa.Code § 5.101, West Penn objects that the Commission lacks jurisdiction to award monetary damages.  Id

Pursuant to 52 Pa.Code § 5.101(a)(2), West Penn also objects that the Complaint contains impertinent matter, that is, a request for monetary damages.  PO ¶¶ 5, 13 and 14.  Thus, West Penn argues Complainants’ request for monetary damages must be stricken.  PO ¶15.  

Therefore, West Penn requests that this Preliminary Objection be granted and that the Commission: (1) strike the Complainants’ request for monetary damages; (2) expressly prohibit the Complainants from introducing any testimony or exhibits at any evidentiary hearing regarding alleged damages; (3) grant the Company such other relief as may be just and reasonable under the circumstances.

PO at 1.

West Penn served its PO upon Complainants on May 5, 2021, together with a
Notice to Plead to the PO within ten days of service.  Complainants have not filed a response to the PO. 

Evidentiary Telephonic Hearing 

		On June 7, 2021, the Preliminary Objections were assigned to me for ruling.  By Telephonic Hearing Notice dated June 7, 2021, the Parties were informed that this case was assigned to me, as the presiding officer, for the convening of a telephonic hearing (hearing) on July 13, 2021.  Also on June 7, 2021, I issued a Prehearing Order advising the Parties about the procedural rules for the hearing. 

DISCUSSION

Legal Principles

The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa.Code § 5.101(a) as follows:

1. Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

2. Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

3. Insufficient specificity of a pleading.

4. Legal insufficiency of a pleading.

5. Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

6. Pendency of a prior proceeding or agreement for alternative dispute resolution.

			7.	Standing of a party to participate in the proceeding.

Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994).  Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa.Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

The Commission may not rely upon the factual assertions of the moving party but 
must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa.Cmwlth. 1988).  The Commission must view the Complaint in this case in the light most favorable to Complainants and should dismiss the complaint only if it appears that Complainants would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

Complaint and Objections

		Complainants alleges they experienced frequent power surges at the service address, and August 26, 2020, they sustained damages to their refrigerator, resulting from a recloser operation.  Complainants specifically seek monetary damages from Respondent in the amount of $1,327.00.  Respondent admits Complainants experienced a recloser operation, but the Respondent denies the Company provided inadequate or unreliable service.  Respondent objects to the claim for monetary damages on the grounds that the Commission lacks the authority to grant monetary compensation.  

West Penn argues that a claim for damages which are not legally recoverable in this proceeding constitutes impertinent matter which is correctly challenged in a preliminary motion to strike.  Third Avenue Realty Limited Partners v. Pennsylvania-American Water Co., Docket No. C-2010-2167286 (Final Order entered September 30, 2010) (citing Hudock v. Donegal Mut. Ins. Co., 264 A.2d 668 (Pa. 1970)).  PO ¶13.  Therefore, West Penn argues the request for monetary damages must be stricken from the Complaint as impertinent matter.


Analysis

		To the extent Complainants are seeking a monetary award for damages to their refrigerator, West Penn Power is correct.  The Commission lacks authority to award monetary damages.  See In Re: Melograne, 812 A. 2d 1164 (Pa. 2002); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).  In Feingold, our Pennsylvania Supreme Court explained the Commission’s lack of authority to award monetary damages.
.
The Public Utility Law placed a broad range of subject matters under the control of the Public Utility Commission (PUC), making that agency responsible for ensuring the adequacy, efficiency, safety, and reasonableness of public utility services. Act of May 28, 1937, P.L. 1053, art. IV, as amended, Act of October 7, 1976, P.L. 1057, No. 215, 66 P.S. § 1171 (Supp.1977-78).  . . . .  The enforcement and remedial powers of the PUC, although formidable, are not those of a court. The PUC is empowered to correct, by regulation or order, abuses in the provision of service. Act of May 28, 1937, P.L. 1053, § 413, 66 P.S. § 1183 (1959). The PUC has the power to impose fines upon a public utility for violation of the Public Utility Law. Act of May 28, 1937, P.L. 1053, art. XIII, § 1301, as amended, Act of October 7, 1976, P.L. 1057, No. 215, § 25, 66 P.S. § 1491 (Supp.1977-78).  . . . .  Since the PUC is a creature of statute, it has only those powers which are expressly conferred upon it by the Legislature and those powers which arise by necessary implication. Allegheny County Port Authority v. Pa. P. U. C., 427 Pa. 562, 237 A.2d 602 (1967); Delaware River Port Authority v. Pa. P. U. C., 393 Pa. 639, 145 A.2d 172 (1958).

It is relevant to the case now before us that the statutory array of PUC remedial and enforcement powers does not include the power to award damages to a private litigant for breach of contract by a public utility. Nor can we find an express grant of power from which the power to award such damages can be fairly implied. Thus, it can be concluded that the Legislature did not intend for the PUC to have such a power.

Id. at 8-9.

		Applying the Court’s ruling in Feingold to the present proceeding, Complainants cannot recover compensatory damages at this administrative agency.  Requests for compensatory damages should be made before a court of common pleas or a district magistrate. 
		Therefore, as the moving party, West Penn prevails on the issue concerning monetary damages as a matter of law.  Accordingly, in the ordering paragraphs below, West Penn’s Preliminary Objections will be sustained to the extent Complainants’ request for relief includes monetary damages.  

Settlements

		It is the policy of the Commission to encourage settlements.  52 Pa.Code § 5.231.  
The parties are encouraged to talk with each other to resolve this matter or a portion thereof.

CONCLUSIONS OF LAW

		1.	The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.

		2.	The Commission has been granted broad powers to regulate all public utilities doing business within the Commonwealth.

		3.	The Commission lacks the authority to award monetary damages.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That West Penn Power Company’s Preliminary Objections filed to the Formal Complaint of Stephen and Nancy Ulishney at Docket No. C-2021-3024487 are sustained.

		2.	That Complainants Stephen and Nancy Ulishney’s request for relief is stricken from their Formal Complaint filed at Docket No. C-2021-3024487 as impertinent matter to the extent Complainants Stephen and Nancy Ulishney are requesting that the Commission grant them relief in the form of monetary damages against West Penn Power Company.

		3.	That this case shall proceed to a telephonic hearing on July 13, 2021, on the remaining issues of the Complaint.
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