BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Florence R. Parker Chailla				  :
							  :
	v.						  :		C-2021-3024417
							  :
Metropolitan Edison Company			  :
Choice Energy, LLC, d/b/a/ 4 Choice Energy, LLC	  :



ORDER
DENYING MOTION FOR SUMMARY JUDGMENT AND
           DENYING MOTION FOR PROTECTIVE ORDER AND
REFERRING THE COMPLAINT TO THE MEDIATION UNIT


Procedural History

On March 4, 2021, Florence R. Parker Chailla (Ms. Chailla or Complainant) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against the Metropolitan Edison Company (Met-Ed) and 4 Choice Energy, LLC (Choice Energy),[footnoteRef:1] docket number C-2021-3024417.  In her complaint, Ms. Chailla provided several reasons for her complaint.  She indicated the utility is either threatening to shut off her service or has already shut off her service.  She also claims there are incorrect charges on her bill; specifically, she alleges “[t]he 4 Choice Energy bill is incorrect and fraudulent.  We did not agree or was provided time to decide to make a choice”.  Additionally, at the end of her complaint, Ms. Chailla attached a one-page cover letter followed by eleven pages of documents purporting to support that she was inappropriately enrolled as an electric generation supplier (EGS) customer with Choice Energy.  Among other things, Ms. Chailla provided extensive detail regarding her positions that she was not provided adequate opportunity to decide about making a change to her electric generation service.  As requested relief, Ms. Chailla stated “[t]he elimination of the 4 Choice Energy bill is necessary and proper.  That organization did not provide the 10-day time to consider and make a clear headed decision before it began billing in complete disregard of my consumer rights under the Pennsylvania Unfair Trade Practices Act.” [1:  Choice Energy, LLC is incorporated in the state of Iowa, and is incorporated and doing business in the Commonwealth of Pennsylvania as 4 Choice Energy, LLC.  Choice Energy, LLC is a licensed electric generation supplier (EGS) in Pennsylvania. See Pa. P.U.C. Docket No. A-2012-2337893.  Although Ms. Chailla did not name Met-Ed as a respondent in her complaint, her complaint did concern matters involving Met-Ed, and Met-Ed asserted itself as a respondent in this proceeding in its answer and new matter filed on March 23, 2021.  ] 


On March 23, 2021, Met-Ed filed an answer and new matter to Ms. Chailla’s complaint.  In its answer, Met-Ed admitted or denied the various averments in the complaint.  In particular, Met-Ed denied it threatened to terminate Ms. Chailla’s[footnoteRef:2] service, or that there are incorrect charges on Ms. Chailla’s account.  Regarding the twelve pages attached to Ms. Chailla’s complaint, Met-Ed denied Ms. Chailla’s allegations regarding service provided by Met-Ed, and provided additional argument in support of its position.  Specifically, Met-Ed averred that the sentence “[p]lease remember that residential and small commercial customers who fail to pay for generation service provided by an electricity generation supplier and billed by Met-Ed may have their service terminated” provided in its letter to Ms. Chailla dated January 14, 2021 acknowledging Ms. Chailla had enrolled with Choice Energy (January 14 Met-Ed acknowledgement letter) does not constitute a termination notice and that there is no pending termination notice.  Met-Ed noted the involvement of Choice Energy as the EGS.  Therefore, Met-Ed asserts any finding of a refund due and owing to Ms. Chailla directly relates to Choice Energy.  In its new matter, which was accompanied by a notice to plead, Met-Ed averred any finding of a refund due to Ms. Chailla based on electric generation supplier charges relate to Choice Energy, and therefore Met-Ed cannot determine if Choice Energy correctly charged Ms. Chailla. [2:  In its answer, Met-Ed avers it is Optatus N. Chailla, not Florence Chailla, who is the customer of record.  Nonetheless, neither Met-Ed nor Choice Energy objected to Ms. Chailla’s standing in this proceeding.] 


On March 24, 2021, Choice Energy filed an answer to Ms. Chailla’s complaint.[footnoteRef:3]  Choice Energy’s answer was filed by a Choice Energy officer, Moses Cheung.  In its answer, Choice Energy asserts Ms. Chailla authorized switching her electric supply service to Choice Energy on January 5, 2021, and an enrollment letter was thereafter dated and sent on January 6, 2021 (January 6 Choice Energy enrollment letter).  Choice Energy avers its next contact regarding Ms. Chailla’s account was not until February 3, 2021, when Met-Ed notified Choice Energy that it was being dropped as Ms. Chailla’s EGS that same day per customer request.  Mr. Cheung avers that, because Choice Energy had no record of Ms. Chailla’s concerns, an early cancellation fee was thereafter assessed to Ms. Chailla’s account.  However, Mr. Cheung claims that, upon receipt of the Ms. Chailla’s formal complaint, Choice Energy unsuccessfully attempted to contact Ms. Chailla by telephone, and ultimately refunded the early cancellation fee.  Attached to Mr. Cheung’s answer is the January 6 Choice Energy enrollment letter, a contract summary, and a disclosure statement.  Lastly, Mr. Cheung asserts the supporting documents provided by Ms. Chailla were communications between Ms. Chailla and Met-Ed, and therefore Choice Energy cannot provide a response beyond what is in Mr. Cheung’s answer.   [3:  Mr. Cheung’s answer avers Choice Energy previously filed an answer to Ms. Chailla’s complaint on March 23, 2021 by e-mail to various Commission addresses.  However, Choice Energy further avers Secretary Rosemary Chiavetta instructed Choice Energy that filings made by e-mail are unacceptable, and Choice Energy had until March 24, 2021 to file its answer via e-file.  On March 24, 2021, the Commission received Mr. Cheung’s answer on behalf of Choice Energy via e-file.  Accordingly, only the answer received on March 24, 2021 by e-file will be considered, and any previously filed answers are not being considered herein. ] 


On March 27, 2021, Ms. Chailla filed a motion for protective order.[footnoteRef:4]  Ms. Chailla’s motion requested that Met-Ed’s “filed March 23, 2021, Notice to Defend and its Answer to ‘New Matter’ due by April 12, 2021, be stayed pending production of documents subpoenaed.”  In addition to this request, Ms. Chailla’s motion for protective order included various statements and requests seeking to subpoena discovery from Met-Ed pursuant to 4 Pa. Code § 105.14a and Pa.R.C.P. 4009.21-23.[footnoteRef:5] [4:  Although Ms. Chailla’s motion was titled “52 Pa. Code § 5.363. Stay of proceedings.”, she narratively identified it as a motion for protective order.   ]  [5:  In her various pleadings, Ms. Chailla cites to various non-Commission procedural rules.  However, practice before the Commission is governed by Title 52 of the Pennsylvania Code.  Nonetheless, in addition to affording leniency to pro se complainants, as will be discussed further below, the Commission treats pleadings by what is reflected in their content rather than what they are labeled.  ] 


On May 1, 2021, Ms. Chailla filed a motion for summary judgment.  In her motion for summary judgment, Ms. Chailla averred that her April 21, 2021 and May 17, 2021 bills show that Choice Energy did not waive or Met-Ed did not remove the cancellation fee.  Ms. Chailla stated in the alternative she avers that she was deceptively billed in violation of federal law.  Ms. Chailla asserted that between January and May 2021, Met-Ed and Choice Energy engaged in unreasonable practices, i.e., in January 2021, Choice Energy failed to fully identify its identity and the letter dated January 14, 2021 was not received until February 1, 2021.  Ms. Chailla avers that on February 1, 2021, she e-mailed Met-Ed, requesting Choice Energy’s service be cancelled, and after several e-mails, Met-Ed cancelled Choice Energy’s service on February 3, 2021.  Ms. Chailla averred her typical monthly utility bill for electric and gas was under $30; however, the February 17, 2021, March 17, 2021, April 17, 2021, and May 17, 2021 bills were $265.00, $240, $265.68, and $240.03, respectively, for Choice Energy alone.  Ms. Chailla alleges this amount of $1,010.71 is deceptive debt “despite [Choice Energy stating they] would ‘waive’ the cancellation fee”.  Finally, Ms. Chailla alleges that her electronic bills differ from her paper bills and are therefore in violation of 52 Pa. Code § 56.11(b)(2).  Ms. Chailla requests that: all cancellation fees charged by Choice Energy be removed from her Met-Ed statements; Met-Ed issue a revised statement, showing removal of the Choice Energy “billed/cancellation fee amount”; no utility company selling electric, gas or alternate energy contact her home; any adverse information on Optatus Chailla’s credit report be removed; and Met-Ed’s electronic bill disclose the same information as the paper bill.  

On May 4, 2021, Met-Ed filed a letter advising that it had not been served with any pleadings filed by Ms. Chailla.  By e-mailed dated May 4, 2021, I instructed parties to file any responses to Ms. Chailla’s motion for summary judgment and motion for protective order by May 24, 2021.[footnoteRef:6] [6:  It is noted that, at various points in this proceeding, Ms. Chailla’s pleadings have failed to fully comply with the requirements of Title 52.  Nonetheless, a presiding officer may disregard an error of procedure which does not affect the substantive rights of the parties.  52 Pa. Code § 1.2(a).  Both Met-Ed and Choice Energy have been provided notice and a full opportunity (i.e., 20 days) to respond to Ms. Chailla’s motions.  Therefore, I find that disregarding the errors in Ms. Chailla’s motions do not affect the substantive rights of either party. ] 


On May 6, 2021, Brian C. Deeney, Esquire, a member of the Bar of the Supreme Court of Pennsylvania (Attorney ID No. 312184), filed a motion for admission pro hac vice, requesting that John Coyle, Esquire, Coyle Law Group LLP, 55 Madison Avenue, Suite 400, Morristown, NJ 07960, be permitted to appear on behalf of Choice Energy in this proceeding, pursuant to 52 Pa. Code § 1.22.  On May 17, 2021, Mr. Deeney filed an amended motion for admission pro hac vice to address several technical requirements missing from the original motion.  By e-mail dated May 17, 2021, counsel for Met-Ed stated their client had no objection to the amended motion.  By e-mail dated May 19, 2021, Complainant stated she did not have any objections to the amended motion.  

On May 19, 2021, I issued an order granting the amended motion for admission pro hac vice, admitting John Coyle, Esquire pro hac vice in the above-captioned case, to appear as an attorney on behalf of Choice Energy.  

On May 19, 2021, Choice Energy filed an opposition to Ms. Chailla’s motion for summary judgment, claiming there is a dispute of fact requiring denial of the motion.   In its opposition, Choice Energy alleges Ms. Chailla’s claims that Choice Energy did not provide her the 10-day time to consider and make a clear-headed decision about enrolling and that she did not agree to the terms and conditions of EGS service from Choice Energy are knowingly and materially false.  Choice Energy further avers that Ms. Chailla affirmatively entered into a 24-month contract with Choice Energy on January 5, 2021.  Attached to Choice Energy’s opposition and marked as Exhibit A is an audio file purporting to show Ms. Chailla agreeing to Choice Energy’s terms and services.  Choice Energy states it sent a welcome letter, contract summary, and disclosure statement to Ms. Chailla on January 6, 2021.  These documents are attached to Choice Energy’s opposition as Exhibit B.  Choice Energy characterizes Ms. Chailla’s complaint as premised on the claim that she did not receive a 10-day right to rescission; however, Choice Energy avers there is 3-day right to rescission, not a 10-day right to rescission per 52 Pa. Code § 54.5(d)(1).  Choice Energy further contends that, although Ms. Chailla claims that Choice Energy fraudulently continued to bill her for a termination fee, Ms. Chailla was mailed a check for the early termination fee.  A copy of said check is attached as Exhibit C.  Finally, Choice Energy alleges Ms. Chailla has a history of overreaching and frivolous litigation.[footnoteRef:7] [7:  On May 19, 2021, Ms. Chailla filed a “rebuttal to respondent’s reply to summary judgment motion”.  As the Commission’s regulations do not allow for rebuttal to replies, this filing will not be considered.
] 


On May 24, 2021, Met-Ed filed an answer to Ms. Chailla’s motion for summary judgment.  In its answer, Met-Ed avers the motion for summary judgment is procedurally defective as well as substantively deficient, and that there are disputed issues of material fact and a hearing is required.  The alleged procedural defects identified by Met-Ed include that the pleadings are not closed per 52 Pa. Code § 5.102(a), the motion did not contain the notice mandated by 52 Pa. Code § 5.102(a), the allegation that Met-Ed’s electronic bills violated Commission regulations at 52 Pa. Code § 56.11 was not raised in the formal complaint or otherwise communicated by Ms. Chailla to Met-Ed, and that the allegation of unlawful deceptive billing practices between Met-Ed and Choice Energy was not raised in the formal complaint.  Met-Ed denies it has threatened to terminate service or that there are incorrect charges on the account, and therefore Ms. Chailla is not entitled to judgment as a matter of law.  Further, Met-Ed states the Commission does not have jurisdiction over the federal claims regarding unlawful deceptive billing practices, and therefore such claims should be dismissed for lack of jurisdicion.  

On May 24, 2021, Met-Ed also filed an answer to Ms. Chailla’s motion for protective order.  In its answer, Met-Ed avers that, while the motion states that it is a motion for protective order, there is no explanation as to why one is needed.  Met-Ed states that 52 Pa. Code § 5.362 is the applicable Commission regulation regarding requests for a protective order, which limits discovery or deposition.  Met-Ed notes that, other than Ms. Chailla’s request for a subpoena, no other discovery has been propounded.  Met-Ed also asserts that, although Ms. Chailla requests her answer to Met-Ed’s new matter be stayed “pending production of documents subpoenaed, consistent with 52 Pa. Code § 5.363”, 52 Pa. Code § 5.363 stays the propounded discovery until a ruling is made on a motion for protective order.  Met-Ed further avers that, in addition to lacking the mandatory notice to file a responsive pleading, Ms. Chailla failed to serve Met-Ed with her pleading.  Met-Ed concludes that the protective order does not meet the standard for issuance and should be denied.  Met-Ed’s answer also addresses the subpoena request attached to Ms. Chailla’s motion.  Met-Ed asserts the request for subpoena is procedurally defective and should be denied for several reasons, including: erroneously citing the regulations of the Civil Service Commission instead of Commission regulations regarding subpoenas, failing to list facts to be proved in sufficient detail pursuant to 52 Pa. Code § 5.421(b)(2), not including the required notice that an object must be filed in 10 days of service per 52 Pa. Code § 5.421(b)(3), failing to include the required certificate of service in violation of 52 Pa. Code § 5.421(b)(4), and otherwise failing to provide Met-Ed a reasonable basis for response.

Choice Energy did not file a response to Ms. Chailla’s motion for protective order.

For the reasons discussed below, both the motion for summary judgment and motion for protective order will be denied and the complaint will be referred to the Commission’s mediation unit for mediation review.

Motion for summary judgment

As an initial matter, Met-Ed contends that the motion for summary judgment is procedurally defective because the pleadings are not closed per 52 Pa. Code § 5.102(a).  Met-Ed Answer to Motion for Summary Judgment, p. 3.  Specifically, Met-Ed avers that the pleadings are not closed because Ms. Chailla’s motion for protective order seeks a stay of her responsive pleading to Met-Ed’s new matter until she has completed discovery.  Id.  Therefore, it must be first be clarified whether the motion for summary judgment is ripe for disposition.  

The Commission treats pleadings by what are reflected in their content rather than what they are labeled.  Pa. P.U.C. v. Duquesne Light Company, R-2018-3000124 (Opinion and Order entered June 14, 2018) (Duquesne Light).  Previously, the Commission has treated a motion for judgment on the pleadings[footnoteRef:8] filed before pleadings are closed as preliminary objections.  Id.  Accordingly, although Ms. Chailla titled her motion as for summary judgment, per strict application of the Commission’s regulations, such a motion would not be ripe because, per Met-Ed’s averment that its new matter has not been answered, summary judgment is not yet available.   [8:  Although Ms. Chailla titles her motion as for summary judgment, a motion for summary judgment and judgment on the pleadings is substantially similar per Commission regulations.  See 52 Pa. Code § 5.102. ] 


In Duquesne Light, the movant filed a motion for judgment on the pleadings challenging respondent’s standing.  Such a claim could neatly be transformed into a basis for preliminary objections rather than motion for judgment on the pleadings because a claim regarding standing is included within the Commission’s regulations regarding grounds for preliminary objections.  52 Pa. Code § 5.101(a)(7).  However, as outlined above, Ms. Chailla’s motion for summary judgment rests on various substantive claims, and therefore provides no grounds to consider her motion for summary judgment instead as preliminary objections. 

Rather than dismiss Ms. Chailla’s motion for summary judgment as a preliminary objection without adequate grounds, I find it necessary to dispose of Ms. Chailla’s motion for summary judgment as though it was properly filed as such.[footnoteRef:9]  A presiding officer may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  52 Pa. Code §  1.2(a).  Ms. Chailla’s substantive rights will not be affected because, although Ms. Chailla’s answer to Met-Ed’s new matter has not been filed, Ms. Chailla filed a motion for summary judgment while she seeks to stay her response to Met-Ed’s new matter.  Therefore, as the moving party, she has elected to forego consideration of any answer to new matter as part of her summary judgment motion. The substantive rights of Met-Ed and Choice Energy will not be affected because they have answered Ms. Chailla’s summary judgment motion and pleadings have closed for these two parties.  Therefore, to secure a just, speedy and inexpensive determination of Ms. Chailla’s motion for summary judgment, it will be disposed of herein.  [9:  Ms. Chailla’s motion for summary judgment would also be more properly termed a motion for judgment on the pleadings, as discovery has not even been initiated.  See 52 Pa. Code § 5.102(c).  However, as the Commission’s standards for grant or denial of a motion for summary judgment and motion for judgment on the pleadings are the same (52 Pa. Code §§ 5.102(d)(1)-(2)), I consider this to be an error or defect of procedure which does not affect the substantive rights of the parties.  See 52 Pa. Code § 1.12(a).] 


A motion for summary judgment will be granted when the pleadings, depositions, and other documents show that there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.  Summary judgment should be granted only when the right to relief is clear and free from doubt.  In determining the absence of a genuine issue of material fact, the Commission must view the record in the light most favorable to the non-moving party and resolve any doubts against the entry of the judgment.  The Victory Condominium Assoc. v. PECO Energy Co., 2012 Pa. PUC LEXIS 1544 (Pa. P.U.C. 2012) (citing Day v. Volkswagonwerk Aktiengesellschaft, 464 A.2d 1313 (Pa. Super. 1983)).  The courts will accept as true all well-pleaded facts in the non-movant’s pleadings and give the non-moving party the benefit of all reasonable inferences.  Wright v. North American Life Assurance Co., 372 Pa. Super. Ct. 272 (Pa. Super. 1988); Bobb v. Kraybill, 354 Pa. Super. Ct. 361 (Pa. Super. 1986).  The moving party has the burden of proving the absence of a genuine factual issue.  Campbell v. Eitak, Inc., 893 A.2d 749 (Pa. Super. 2006).  Additionally, a court is not to decide issues of fact but merely determine whether any such issues exist.  Sanders v. Loomis Armored, 418 Pa. Super Ct. 375 (Pa. Super. 1992).

	Ms. Chailla’s motion is subject to the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Chapters 1, 3 and 5, providing for the filing of motions for summary judgment.  In particular, Section 5.102 of the Commission’s Rules provides in relevant part:

§ 5.102 Motions for summary judgment and judgment on the pleadings.

(d)      Decisions on motions.

(1) 	Standard for grant or denial on all counts. The presiding officer 	will grant or deny a motion for judgment on the pleadings or a 	motion for summary judgment, as appropriate. The judgment 	sought will be rendered if the applicable pleadings, depositions, 	answers to interrogatories and admissions, together with affidavits, 	if any, show that there is no genuine issue as to a material fact and 	that the moving party is entitled to a judgment as a matter of law.

(2) Standard for grant or denial in part.  The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law on one or more but not all outstanding issues.

(3) 	Form of decision. The presiding officer will grant, in whole or in 	part, the motion in the form of an initial or recommended decision 	which shall be subject to exceptions as set forth in § 5.533 (relating 	to exceptions). Denial of a motion will be in the form of a written 	order.

52 Pa.Code §§ 5.102(d)(1)-(3).  In short, in order for Ms. Chailla’s motion to be granted, no material facts may be at issue and based upon those facts Ms. Chailla must be entitled to a judgment as a matter of law.

		The first question to be addressed is whether there are material facts at issue.  Here, Ms. Chailla’s complaint provides three underlying allegations:[footnoteRef:10] her utility service is facing termination, there are incorrect charges on her bill, and she was inappropriately enrolled as a Choice Energy EGS customer.  As explained below, each allegation contains genuine issues of material fact that merit denial of Ms. Chailla’s motion for summary judgment. [10:  A motion for summary judgment “must be based on the pleadings and depositions, answers to interrogatories, admissions and supporting affidavits.”  52 Pa. Code § 5.102(c).  Therefore, any claims made against Met-Ed or Choice Energy for the first time in Ms. Chailla’s motion for summary judgment are improperly pled and not considered here.     ] 


		First, there is a material fact at issue as to whether her utility service is facing termination.  Ms. Chailla’s complaint indicates that she is facing termination from Met-Ed, and she further claims such termination is a violation of the Pennsylvania Unfair Trade Practices Act.  However, Met-Ed avers the January 14 Met-Ed acknowledgement letter does not constitute a termination notice and that there is no pending termination notice.  Viewing the record in the light most favorable to Met-Ed, there is a genuine issue of material fact as to whether Ms. Chailla is facing termination.

Second, there is a material fact at issue as to whether there are incorrect charges on her bill.  Ms. Chailla’s complaint regarding incorrect charges relate to her time as a customer of Choice Energy.  As explained below, there is a material fact at issue as to whether she was properly enrolled as a customer with Choice Energy.  Therefore, there is a genuine issue of material fact as to whether the charges arising from Ms. Chailla’s time as a customer with Choice Energy are proper.

Third, there is a material fact at issue as to whether she was improperly enrolled as a customer with Choice Energy.  Ms. Chailla alleges that Choice Energy stated that she would have seven to ten days to decide about her change in electric generation supplier, but that she only received a letter on February 1, 2021, dated January 14, 2021, stating she had until January 15, 2021 to decide.  However, Choice Energy avers Ms. Chailla affirmatively entered into a 24-month contract with Choice Energy on January 5, 2021 and that Choice Energy sent a welcome letter, contract summary, and disclosure statement to Ms. Chailla on January 6, 2021.  Therefore, accepting as true the facts stated in Choice Energy’s pleadings, and giving Choice Energy the benefit of all reasonable inferences, there is a genuine issue of material fact as to whether Ms. Chailla was properly enrolled as a customer with Choice Energy.

The second question to be addressed is whether Ms. Chailla is entitled to a judgment as a matter of law.  Because there are disputed issues of fact, as noted above, Ms. Chailla is not entitled to a judgment as a matter of law.  Therefore, the motion for summary judgment is denied.

Protective order

As an initial matter, the Commission’s Rules of Practice and Procedure permit the Commission to issue protective orders limiting the availability of certain proprietary or confidential information. 52 Pa. Code §§ 5.362 and 5.365.  The party seeking the protective order has the burden to establish that the potential harm to the party of providing the information would be substantial and the harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.  Petition for Protective order of GTE North Inc., 1996 Pa PUC LEXIS 95, Docket No. G-00940402, Order (entered August 8, 1996); ITT Communications Services’ Petition for a Protective Order, 1991 Pa PUC LEXIS 193, Docket No. R-912017, Order (entered November 5, 1991).  If that burden is satisfied, the least restrictive means of limitation which will provide the necessary protection from disclosure will be applied.  52 Pa. Code § 5.365(a).

Regarding Ms. Chailla’s motion for protective order, a protective order may be granted upon motion by a party “from whom discovery or deposition is sought….”  52 Pa. Code § 5.362.  Met-Ed’s answer to Ms. Chailla’s motion for protective order avers no discovery has been sought in this proceeding, except for Ms. Chailla’s request for a subpoena.  Ms. Chailla’s motion for protective order does not identify any discovery or deposition that has been requested from her.  Therefore, because there is no discovery or deposition sought from Ms. Chailla, there is no basis under Commission regulations to grant Ms. Chailla a protective order.

However, as explained above, the Commission treats pleadings by what are reflected in their content rather than what they are labeled.  Ms. Chailla’s motion for protective order asks that her response to Met-Ed’s new matter be stayed pending production of documents subpoenaed.  Attached to Ms. Chailla’s motion for protective order is a subpoena.  Although Ms. Chailla requests a stay, it is more appropriate to view Ms. Chailla’s motion for extension of time to respond to Met-Ed’s new matter, pending production of the items identified in her subpoena. 

A presiding officer may, upon motion with good cause, extend the time fixed for an act required to be done under Commission regulations.  52 Pa. Code § 1.15.  The Commission has recognized the Pennsylvania Supreme Court’s definition of good cause as “conduct which is reasonable under all the circumstances, thereby justifying the [c]laimant’s actions.”  Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Order entered November 4, 2020); In re Application of Penn Access Corporation and Digital Direct of Pittsburgh, Inc., 1992 Pa. PUC LEXIS 56 (Pa. P.U.C. 1992) (citing Frumento v. Unemployment Comp. Bd. of Review, 351 A.2d 631 (Pa. 1976)).

Ms. Chailla’s motion has not demonstrated good cause why she should be provided an extension of time to file an answer to Met-Ed’s new matter pending receipt of information sought by her subpoena.  Ms. Chailla has not explained why the information sought by the subpoena is necessary for her to answer Met-Ed’s new matter.  Discovery may proceed, any typically does, after the close of pleadings.  Any information acquired by Ms. Chailla through discovery may still be considered at a later stage of the proceeding. 

However, the Commission has traditionally been hesitant to rule unfavorably against pro se litigants on technical grounds.  See, e.g., Joan M. Destefano v. Peoples Natural Gas Company, 56 Pa. PUC 489 (Pa. P.U.C. 1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (October 19, 1992); William Schlinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (March 26, 1993).  Therefore, I will allow Ms. Chailla 10 calendar days from the date of this order to file a response to Met-Ed’s new matter.  Such response time is independent from the status any outstanding discovery Ms. Chailla may be seeking, and the response must be narrowly tailored to respond to Met-Ed’s new matter only. 

Subpoena

Finally, it is necessary to dispose of Ms. Chailla’s request for a subpoena.  Under Commission practice, subpoenas are primarily, if not exclusively, used to obtain information from persons not party to a proceeding.  See 52 Pa. Code §§ 5.343(a), (d); Akeem Simmons v. UGI Utilities, Inc., 2018 Pa. PUC LEXIS 267 (Pa. P.U.C. 2018); In re: First Class Transportation, 2017 Pa. PUC LEXIS 59 (Pa. P.U.C. 2017).  This is because a party may obtain information from another party to a Commission proceeding through discovery under subchapter D of chapter 5 of the Commission’s regulations.  52 Pa. Code §§ 5.321, et seq.  Ms. Chailla’s request for a subpoena contains three enumerated requests directed solely to Met-Ed.  Because this information may be sought from Met-Ed through non-subpoena means, Ms. Chailla has not shown why a subpoena is necessary to be issued to obtain the information sought from Met-Ed.  Therefore, Ms. Chailla’s request for the issuance of a subpoena is denied. 

However, as stated above, the Commission has traditionally been hesitant to rule unfavorably against pro se litigants on technical grounds.  Therefore, I will direct Met-Ed to treat the three enumerated requests by Ms. Chailla[footnoteRef:11] as though they were written interrogatories served pursuant to 52 Pa. Code § 5.341.  Met-Ed shall have 10 calendar days from the date of this order to file answers or objections to these written interrogatories.  [11:  Specifically, the three requests enumerated at (1), (2), and (3) at page 5 of 7 of the motion for protective order.] 


Conclusion

As Ms. Chailla’s preliminary motions have been disposed of, and pleadings shall be closed within 10 days, this matter will be referred to the Commission’s mediation unit.  There have been several preliminary filings already made and, if this matter ultimately proceeds to a hearing, any other preliminary filings will be addressed at the beginning of a hearing.  If this matter does proceed to a hearing, as the complainant, Ms. Chailla will have the burden of demonstrating that either Met-Ed of Choice Energy violated the public utility code, a commission order or regulation or a commission approved tariff of the company.  Finally, the parties are encouraged to pursue settlement discussions.  The Commission strongly encourages settlement and, to the extent that a settlement can be obtained to resolve the complaint, no hearing will be required.

ORDER


THEREFORE,

IT IS ORDERED:

1. That the motion for summary judgment filed by Florence R. Parker Chailla at Docket Number C-2021-3024417 on May 1, 2021 is hereby denied.

1. That the motion for protective order filed by Florence R. Parker Chailla at Docket Number C-2021-3024417 on March 27, 2021 is hereby denied.

1. That the request for subpoena filed by Florence R. Parker Chailla at Docket Number C-2021-3024417 on March 27, 2021 is hereby denied.

1. That Florence R. Parker Chailla shall have 10 calendar days from the date of this order to file a response to Met-Ed’s new matter filed on March 23, 2021.  The response must be narrowly tailored and respond to Met-Ed’s new matter only.
1. That, within 10 calendar days from the date of this order, Met-Ed shall file a response to the three enumerated requests for information contained within Florence R. Parker Chailla’s motion for protective order at page five as though they were written interrogatories served pursuant to 52 Pa. Code § 5.341.

1. That this matter shall be referred to the Commission’s mediation unit for mediation review.



Date:	June 11, 2021							/s/			
							John M. Coogan 
							Administrative Law Judge
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CHOICE ENERGY LLC
1031 OFFICE PARK ROAD
WEST DES MOINES IA  50265
888.565.4490
MNEEDHAM@4CHOICEENERGY.COM









MOSES CHEUNG 
MANAGING MEMBER
CHOICE ENERGY LLC DBA 4 CHOICE ENERGY LLC
1031 Office Park Road
WEST DES MOINES IA  50265
848.863.6500
mcheung@4choiceenergy.com
Accepts eService

BRIAN C. DEENEY, ESQ.
ONE RIVERFRONT PLAZA,
1037 RAYMOND BLVD, STE. 800
NEWARK, NJ 07102
973.792.8726
Brian.Deeney@lewisbrisbois.com
Accepts eService
Representing Choice Energy, LLC

