BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Allen Ulrich						:
							:
	v.						:		C-2021-3024839
							:
PPL Electric Utilities Corporation			:



ORDER DENYING PRELIMINARY OBJECTIONS AND REFERRING CASE TO MEDIATION


HISTORY OF THE PROCEEDING

On March 1, 2021, Mr. Allen Ulrich filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL).  Mr. Ulrich alleged that there was an issue with a refund check issued by PPL to his deceased partner, who is referred to in his complaint as “Becca.” Mr. Ulrich averred that he and his partner lived together for four years and shared all expenses. Mr. Ulrich requested that the check be reissued to him as his partner is deceased and cannot deposit the refund. Mr. Ulrich averred that PPL showed indifference when he tried to speak with them about the issue. 

Mr. Ulrich’s complaint was served upon PPL on March 26, 2021. On, April 13, 2021, Kimberly Krupka, Esquire, Attorney for PPL, filed a letter with the Commission requesting a prehearing conference or mediation for the purpose of discussing the settlement of this matter prior to scheduling a hearing. 

On April 15, 2021, PPL filed a timely answer and new matter, accompanied by a notice to plead, in response to Mr. Ulrich’s complaint. In its answer, PPL denied that Mr. Ulrich has the right to file a complaint on behalf of Rebecca “Jonney.”[footnoteRef:1] PPL admitted that Mr. Ulrich alerted PPL of his concern of a $37.75 refund check sent to Rebecca Janney, but it denied that Mr. Ulrich has the right to a refund on another ratepayer’s account. In its new matter, PPL averred that Mr. Ulrich was not a ratepayer of record, and he therefore has no standing to seek a refund on Ms. Janney’s account. PPL further argued that to the extent that Ms. Janney is deceased, the Administrator or Executor of the Will would have standing to seek the refund. PPL requested that the Commission deny Mr. Ulrich’s complaint. [1:  I am noting here that Mr. Ulrich spelled her last name as “Janney” in a later pleading. It is not my intent to misspell her name, and I will spell her name as Mr. Ulrich did going forward. ] 


Also on April 15, 2021, PPL filed preliminary objections, accompanied by a notice to plead, in response to Mr. Ulrich’s complaint.  In its preliminary objections, PPL reiterated its argument that Mr. Ulrich was not a ratepayer of record for the property located at 1661 Washington Avenue, 1st Floor, Northampton, PA 18067, and he therefore does not have standing to bring a claim against PPL for a refund on another ratepayer’s account. PPL further argued that Mr. Ulrich never alleged or stated that he is either the Executor or Administrator of the Estate of Rebecca Janney, and he did not allege that he made direct payment to PPL Electric on the account servicing 1661 Washington Avenue, 1st Floor, Northampton, PA  18067. PPL requested that the Commission dismiss Mr. Ulrich’s complaint for lack of jurisdiction, due to Mr. Ulrich’s lack of standing to bring the complaint before the Commission.   

Mr. Ulrich filed a timely response to PPL’s new matter on April 29, 2021.[footnoteRef:2] In his answer, Mr. Ulrich averred that he and Rebecca Janney were co-habitants of 1661 Washington Ave., 1st Floor, Northampton, and they shared all expenses as a couple for five years.[footnoteRef:3] He further averred that he made over four years of payments to PPL in Ms. Janney’s name. He requested that the refund is granted and that PPL is held accountable for the unnecessary grief and aggravation they have caused him. Mr. Ulrich further requested that, if PPL refused to issue his refund, he is refunded the last four years that he paid into the PPL account on Ms. Janney’s behalf.  [2:  While Mr. Ulrich filed a timely answer to PPL’s new matter, Mr. Ulrich’s response to PPL’s preliminary objections was due no later than April 26, 2021. See 52 Pa. Code § 5.61(a)(2) and § 5.101. Mr. Ulrich technically did not file a response to the preliminary objections (though his response to the new matter could also be deemed as a late response to the preliminary objections). Nonetheless, an error or defect or procedure which does not affect the substantive rights of the parties may be disregarded.  52 Pa. Code § 1.2(a).]  [3:  I note that the Complaint says 4 years, though this makes no material difference in my decision. ] 


On May 19, 2021, a Motion Judge Assignment Notice was issued informing the parties that I am the Administrative Law Judge assigned to rule on the preliminary objections. 

PPL’s preliminary objections are now ready for disposition.  For the reasons set forth below, I will deny the preliminary objections and refer this case to the Commission’s mediation unit.  

DISCUSSION

The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa. Code § 5.101(a) as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in the proceeding.

Here, PPL’s preliminary objections assert lack of standing of a party to participate in the proceeding and lack of Commission jurisdiction pursuant to 52 Pa. Code § 5.101(a)(7) and (a)(1).     

Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994).  Preliminary objections asserting lack of jurisdiction and lack of standing of a party to participate in the proceeding pursuant to the Commission’s Rules of Practice and Procedure are therefore analogous to preliminary objections allowed by Rule 1028 of the Pennsylvania Rules of Civil Procedure.

Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

For purposes of disposing of preliminary objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to Mr. Ulrich and should dismiss the complaint only if it appears that Mr. Ulrich would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

[bookmark: _Hlk73089755]The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  

Regarding PPL’s preliminary objection for lack of standing, to have standing, a party must plead facts which establish a direct, immediate and substantial injury. Pa. Chiropractic Fed’n v. Foster, 136 Pa. Commw. 465, 583 A.2d 844, 851 (Pa. Cmwlth. 1990). Preliminary objections to a petition are properly sustained for lack of standing where the petition “does not allege expressly or by necessary implication that [the petitioner] is directly, immediately, or substantially affected by [the challenged provision].” Id. at 851. If a petition contains only "general averments" or allegations that "lack the necessary factual depth to support a conclusion that the [petitioner] is an aggrieved party," standing will not be found. Pa. State Lodge, Fraternal Ord. of Police v. Dep’t of Conservation & Nat. Res., 909 A.2d 413, 417 (Pa. Cmwlth. 2006) (citing William Penn Parking Garage). Moreover, the harm asserted must be actual; an allegation of only a potential harm does not give rise to standing to bring a lawsuit. Id.

Accepting the information in Mr. Ulrich’s complaint as true consistent with well-settled law, Mr. Ulrich does have standing to bring his complaint before the Commission, and it is premature to dismiss Mr. Ulrich’s complaint at this stage in the litigation. In his complaint, Mr. Ulrich lists his address as 1661 Washington Ave., 1st Floor, Northampton, PA 18067, which is the service address at issue in this case. PPL admits in its pleadings that Ms. Janney was billed at this address.[footnoteRef:4] Mr. Ulrich further stated in his complaint that he lived with Ms. Janney for four years and shared all expenses with her. Mr. Ulrich expounded upon this in his response to PPL’s answer and new matter by stating that he paid PPL’s bills in Ms. Janney’s name for four years. Accepting the facts alleged by Mr. Ulrich as true, it appears that Mr. Ulrich was a customer as defined by Commission regulations, he could therefore be entitled to the $37.75 refund check in the place of Ms. Janney, and he therefore has standing to bring his complaint before the Commission.  [4:  Mr. Ulrich also lists the utility account number from the bill as 83960-04012. PPL did not address in its answer, new matter or preliminary objection whether this is the same account number assigned to Ms. Janney.] 


The Pennsylvania Public Utility Code at 66 Pa. C.S. § 1403 defines “customer” as “a natural person in whose name a residential service account is listed or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.” Mr. Ulrich’s complaint alleges that he was a resident at this service address for several years. If PPL is issuing a refund to the customers at this address, and Ms. Janney is deceased, it appears, when accepting as true all well pleaded material facts in the complaint, as well as every reasonable inference from those facts, and viewing the complaint in the light most favorable to Mr. Ulrich, that Mr. Ulrich could be entitled to the refund in Ms. Janney’s place. If the situation were reversed and money was owed to PPL from this service address, Mr. Ulrich could be liable to pay the outstanding balance in place of Ms. Janney. 

Mr. Ulrich certainly has the standing to proceed with his complaint at a hearing, if this case does not settle at mediation.[footnoteRef:5] PPL did not cite any case law or Commission regulations to the contrary in its answer, new matter or preliminary objections. PPL’s preliminary objection on the grounds of lack of standing is therefore denied. [5:  The question of whether the Executor of the estate, and not Mr. Ulrich, is entitled to the refund check is an interesting issue that could need to be addressed at a hearing if this case does not resolve at mediation. ] 


Regarding the Commission’s jurisdiction, PPL only makes this argument as part of its concluding paragraph in its preliminary objection and provided no argument in the body of the preliminary objection that would support dismissing Mr. Ulrich’s complaint on a preliminary basis because the Commission lacks jurisdiction to hear the complaint. Nonetheless, at this stage in the litigation, accepting Mr. Ulrich’s allegations as true as well as every reasonable inference from those averments and viewing the complaint in the light most favorable to Mr. Ulrich, Mr. Ulrich was a customer of PPL and could therefore be entitled to the refund first issued to Ms. Janney. The Commission has jurisdiction over public utility-related billing, payments, credits and refunds. See 52 Pa. Code, Chapter 56. PPL has cited no law or regulation in support of a lack of jurisdiction over Mr. Ulrich’s complaint. PPL’s preliminary objection on the grounds of lack of Commission jurisdiction is also therefore denied. 

PPL’s preliminary objections are denied, and this matter will be referred to the Commission’s mediation unit. If the case does not resolve at mediation and goes to a hearing, Mr. Ulrich will have the burden of proving by a preponderance of the evidence that PPL violated the Public Utility Code, a Commission order or regulation or a Commission-approved Company tariff, meaning that the standard for surviving a preliminary objection is not as high as the standard for having a complaint sustained. 

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the preliminary objections filed by PPL at Docket No. C-2021-3024839 on April 15, 2021 are denied.

		2.	 That the complaint captioned at Docket No. C-2021-3024839 will be referred to the Commission’s mediation unit.



Date:	June 11, 2021								/s/		
			Charece Z. Collins
			Administrative Law Judge
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