Via electronic service only due to Emergency Order at M-2020-3019262

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Kathleen C. Babyak		:
: 		
 :
              v.		:	C-2021-3024569	
            : 		
Full Service Network, LP.		:
			



INTERIM ORDER 
DENYING PRELIMINARY OBJECTIONS OF FULL SERVICE NETWORK, LP

On February 3, 2021, Kathleen C. Babyak (Complainant or Ms. Babyak), filed a Formal Complaint against Full Service Network, LP (Respondent or FSN).

On May 30, 2021, Respondent, through counsel, requested a thirty day extension to file a responsive pleading to the Formal Complaint.

On March 31, 2021, a Secretarial Letter was issued extending the deadline to file a responsive pleading to the Formal Complaint until May 1, 2021.  

On May 3, 2021, Full Service Network, LP filed an Answer and New Matter as well as Preliminary Objections to the Complaint filed by Kathleen C. Babyak (Complainant or Ms. Babyak), requesting dismissal of the Complaint and filed its Answer and New Matter to the Complaint.

On June 7, 2021, a motion judge assignment notice was entered, assigning this matter to the undersigned presiding officer.
 
In her Formal Complaint, Complainant avers, inter alia:

1. Reliability problems with her utility service;

2. Harassment because she insisted that her repeated outages be investigated;
3. Repeated service outages;

4. Being forced to go from a National Plan at a cost of $36.99 a month to a Nationwide Calling Plan at a cost of $59.95 a month, despite no change in her calling area but being forced to take caller ID and call waiting and pay $22.96 more each month;

5. Questioning why upper management ordered the dropping of auto pay on her account;

6. Questioning why auto pay was dropped without notifying Complainant;

7. Questioning why Complainant received a suspension notice after 15 years of perfect credit;

8. Allegations of poor customer service, including failure to call back customer as promised, receiving recording advising to call back in the middle of the work day, questioning OCC charges on bill and requesting an explanation regarding what it means, and identifying an “I don’t care attitude” of employees;

9. Repeated service outages from late summer 2020 to December 2020;

10. Dropping Complainant from the National Plan and forcing her to take the Nationwide Plan at a higher cost;

11. Dropping Complainant without advising her, from Auto Pay;

12. Questioning receipt of a suspension notice;

13. Questioning the application of  late payment fees; and

14. Complaining about employee attitudes. 
    
In addition, Complainant set forth a detailed request for relief in her Formal Complaint.


In its Preliminary Objections, FSN avers it is a certificated Competitive Local Exchange Carrier, authorized by the Pennsylvania Public Utility Commission (Commission) to provide local exchange telecommunications services to customers within the Verizon Pennsylvania Inc. and Verizon North, Inc. (collectively, Verizon) service areas in Pennsylvania.  FSN also avers it is a wholesale customer of Verizon and purchases the competitive services set forth in Verizon’s Price List and Product Guide at a wholesale discount and then resells them to FSN's retail customers.  FSN further avers it resells the competitive services provided by Verizon to Complainant, a residential customer.  

Respondent notes that Complainant asserts, in her Complaint: 1) that she has had repeated service outages; 2) that she is being forced to switch from a National Plan to a Nationwide Calling Plan; 3) that “upper management” has ordered the dropping of Auto-Pay on her account, and Auto-Pay was dropped without prior notice resulting in FSN issuing her a suspension notice; and 4) poor customer service.  Respondent avers that Complainant refers to nothing in the Public Utility Code, Commission regulations or Commission orders that FSN is alleged to have violated.  Respondent further asserts that, even if all of the material factual averments in the Complaint are accepted as true, the Formal Complaint constitutes an insufficient specificity of pleading and/or a legal insufficiency of pleading. Respondent asserts that FSN should not be required to devote any additional resources to defend the Complaint, which fails to raise a claim upon which relief can be granted, and respectfully requests that the Commission dismiss the Complaint. 

In addition, Respondent avers the Complaint does not contain sufficient allegations of wrongdoing by FSN. Specifically, while the Complainant alleges service outages, Respondent avers the Complaint does not allege that FSN has the responsibility or authority to respond to these outages. In fact, Respondent asserts, Verizon owns the utility poles and wires and has the legal responsibility for responding to service outages. Respondent avers it does not have access or permission to address a problem pertaining to Verizon’s telephone poles or wires.  Respondent asserts the Complaint does not allege that FSN failed to communicate this issue to Verizon or that FSN otherwise prevented Verizon from addressing this issue in a timely manner.

Additionally, Respondent asserts, while the Complaint contains a general statement that Complainants experienced “harassment” because she insisted that her repeated outages be investigated, the Complaint does not provide any specific information or examples pertaining to this allegation. Respondent argues the Complaint does not even specify who allegedly engaged in the harassing behavior. As such, Respondent argues Ms. Babyak’s complaint pertaining to service outages should be dismissed for insufficient specificity of pleading and/or legal insufficiency.

Respondent further avers that Ms. Babyak’s complaint that she is being forced to switch from a National Plan to a Nationwide Calling Plan constitutes an insufficient specificity of pleading and/or a legal insufficiency. FSN avers it filed a tariff supplement, which was approved by the Commission, in which FSN discontinued certain residential pricing packages, including its

“National Plan.” Respondent argues that, as evidenced by the Notice attached to Ms. Babyak’s Formal Complaint, FSN provided Ms. Babyak notice that her Plan was being discontinued and indicated that she would be placed on FSN’s Nationwide Calling Plan at a price of $59.95/month beginning with Ms. Babak’s February 13, 2021 invoice.  As such, Respondent argues  Ms. Babyak’s complaint pertaining to her calling plan should be dismissed for insufficient specificity of pleading and/or legal insufficiency.

In addition, Respondent asserts that Ms. Babyak’s Complaint pertaining to the alleged discontinuance of Auto-Pay fails to specify any actions on the part of FSN that would constitute a violation of the Public Utility Code, Commission regulations, or a Commission order.  As such, Respondent argues Ms. Babyak’s complaint pertaining to the discontinuance of Auto-Pay should be dismissed for insufficient specificity of pleading and/or legal insufficiency.

Respondent further avers that Ms. Babyak’s complaint pertaining to customer service is wholly insufficient. Respondent argues Ms. Babyak’s claims are general and fail to identify any specific provisions of the Public Utility Code, Commission regulations, or Commission to which FSN allegedly violated. Respondent asserts that, while Ms. Babyak claims that FSN employees had an “I don’t care” attitude and implies that she had difficulty reaching customer service representatives, her Complaint actually establishes the opposite.  Respondent asserts that her  complaints were fully addressed by FSN. Specifically, Respondent avers the Complaint states that related to the service outages, Ms. Babyak spoke with an FSN supervisor, who advised her that if she switched her primary care provider to Verizon, she may be able to be more forceful in getting them to resolve her service outage issues. Further, Respondent avers that Ms. Babyak states she received credit for days in which she was out of service. Respondent argues the Formal Complaint establishes that the service outage problem was fixed in December 2020.   Respondent further argues that the Complaint indicates Ms. Babyak spoke with an FSN supervisor regarding her change in service plans, and the FSN supervisor “advised” her of information pertaining to the switch. Additionally, Respondent asserts, the Formal Complaint establishes that Ms. Babyak spoke with an FSN supervisor regarding her issue with Auto-Pay, and the supervisor returned her account to Auto-Pay and adjusted the late payment charges.  As such, even if true, Respondent argues  Ms. Babyak’s complaint pertaining to service outages should be dismissed for insufficient specificity of pleading and/or legal insufficiency.

Finally, Respondent asserts that, while not identified as an issue in her Formal Complaint, Ms. Babyak expresses some confusion over the charges in her December 2, 2020 Billing Statement. Respondent avers that, as indicated in the Billing Statement provided in the Formal Complaint, the late payment fees of $10 and $0.32 come directly from FSN’s Facilities-Based Interexchange Tariff (FBIT Tariff) and Competitive Local Exchange Carrier Reseller and Facilities Based Tariff (Local Tariff), respectively.   Respondent argues that the Complaint does not contain a clear and concise statement of an act or omission by FSN and does not contain factual or legal averments enabling FSN to prepare a defense.  Respondent asserts that, even if the factual averments established in the Formal Complaint are accepted as true, the Complainant fails to establish a claim upon which relief can be granted.  Respondent argues, it would not be in the public interest to permit the Complainant to continue pursuing meaningless litigation initiated by the filing of the Complaint, which would do nothing other than to consume valuable resources of the Commission and FSN.  Accordingly, Respondent argues that the Complaint should be dismissed outright and in its entirety.

Legal Discussion

The Commission’s Rules of Administrative Practice and Procedure provide for the filing of preliminary objections.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. 
C‑00935435 (July 18, 1994).  The Commission’s Rules at 52 Pa.Code § 5.101(a) limit preliminary objections to the following grounds:

(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)	Insufficient specificity of a pleading.

(4)	Legal insufficiency of a pleading.

(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)	Standing of a party to participate in the proceeding.

For purposes of disposing of the preliminary objections, the Commission must accept as true all well-pleaded material facts of the nonmoving party, as well as every reasonable inference deducible from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa.Cmwlth. 1988).  The Commission must view the Complaint in this case in the light most favorable to Complainants and should dismiss the Complaint only if it appears that Complainants would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994); see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  “For purposes of testing the legal sufficiency of the challenged pleading, a [motion to dismiss] …admits as true all well-pleaded, material, relevant facts, and every inference deducible from those facts.”  Marinoff v. Bell Telephone Co. of Pennsylvania, 75 Pa. PUC 489, 491 (1991).

Well-established Commission precedent tends to afford unrepresented complainants the opportunity to orally set forth their cases on the record, and cautions against dismissing cases on a preliminary basis.  In the often-cited case of Richard Carlock v. United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993) (Carlock), the Commission determined that unrepresented complainants should have an opportunity to be heard orally, and not have their case dismissed because of a preliminary pleading.  Id. at 7 (in many cases unrepresented complainants can explain their dispute orally much better than they can communicate their grievance in written form and to deny unrepresented complainants a meaningful opportunity to be heard in such cases can be viewed as a gross abuse of authority), citing, Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (Opinion and Order entered October 19, 1992) and William Schleisher v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (Opinion and Order entered December 17, 1992); see also, John M. Gera v. PPL Electric Utilities Corporation, Docket No. C-20054657 (Opinion and Order entered November 2, 2005).  

In this case, Respondent averred, inter alia, that Complainant has failed to allege that Respondent violated any law, Commission statute, regulation, order or tariff provision with regard to the subject matter forth in the Complaint.  Respondent argues, inter alia, that the Formal Complaint is legally insufficient and requests dismissal of the Complaint.  In addition, Respondent requests dismissal of the Complaint based on insufficient specificity of a pleading and/or legal insufficiency of a pleading pursuant to 52 Pa. Code § 5.101(a)(3)-(4).  Under Sections 5.101(a)(3) and (4) of the Commission’s regulations, preliminary objections may be filed against a complaint alleging insufficient specificity of a pleading or legal insufficiency of a pleading.  Under Section 5.22 of the Commission’s regulations, a complaint must contain a clear and concise statement of the act or omission being complained of and a clear and concise statement of the relief sought.9   To withstand a preliminary objection alleging insufficient specificity, a pleading must contain averments of the facts that the complaining party will have to prove in order to prevail and enable the responding party to prepare a defense.10 

Given the averments set forth in the Complaint precedent set forth in the Carlock case, and given the various assertions and requests for relief set forth in the Formal Complaint, Complainant will be afforded the opportunity to proceed with her Complaint, as filed.  Therefore, the preliminary objections are denied.  I note, however, that the standard of proof at a hearing is different than the standard used to dispose of preliminary motions such as the preliminary objections in this case.  In order to prevail on some or all of the assertions raised in the Complaint, Complainant must prove, by substantial evidence, that they are entitled to relief because Respondent has violated the Public Utility Code, a Commission order or regulation, or a Commission-approved tariff of the Company concerning the issues raised in the Complaint or the service provided  to her.   This is a higher legal standard than that which was used to determine Respondent’s preliminary objections.  The Parties are cautioned to review the Public Utility Code as well as the statutes, regulations and decisions applicable to this proceeding and to comply with such legal authority.  Finally, the Parties are advised that reasonable Discovery is available to the Parties in this proceeding, consistent with the Code and Commission regulations.  

ORDER


THEREFORE,

IT IS ORDERED:

1. That the Preliminary Objections filed by Full Service Network, LP in the above-captioned proceeding at Docket No. C-2021-3024569 are denied.



1. That the Complaint filed by Kathleen Babyak against Full Service Network, LP at Docket No. C-2021-3024569 shall proceed at this stage of the proceeding.  


Date:  June 11, 2021								/s/			
							Jeffrey A. Watson
								Administrative Law Judge
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