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Re: Verizon Pennsylvania LLC and Verizoit North LLC v. Metropotitait Edison Company,
Pennsylvania Electric Company, and Penn Power Company, Proceeding No. 19-354,
Bureau ID No. EB-19-MD-008

Dear Counsel:

We deny the request to hold the above-referenced proceeding in abeyance filed by Defendants
Metropolitan Edison Company, Pennsylvania Electric Company, and Penn Power Company (collectively,
FirstEnergy).1 If and when the Pennsylvania Public Utility Commission (PaPUC) certifies to the Commission
that it regulates the rates, terms, and conditions for pole attachments,2 the Commission will forward the
proceeding to the PaPUC in compliance with Section 1.1405(d) of the Commission’s rules.3

Motion to Hold Proceeding in Abeyance, Proceeding Number 19-354, Bureau ID Number EB-19-MD-008 (filed Nov.
27, 2019) (Motion). Verizon opposed FirstEnergy’s Motion. See Verizon’s Opposition to FirstEnergy’s Motion to Hold
Proceeding in Abeyance, Proceeding Number 19-354, Bureau ID Number EB-19-MD-008 (filed Dec. 5, 2019).
2 See 47 U.S.C. § 224(c).
347 CFR § 1.1405(d).



We issue this letter ruling under Sections 4(1), 4(j), 208, and 224 of the Act, 47 U.S.C. § 154(i),
154(j), 208, 224, Sections 1.3, 1.720-1.740, and 1.1401-1415 of the Commission’s Rules, 47 CFR § 1.3,
1.720-1.740, 1.1401-1415, and the authority delegated in Sections 0.111 and 0.311 of the Commission’s Rules,
47 CFR § 0.111,0.311.
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November 27, 2019 

 

Via ECFS 

 

Marlene J. Dortch, Secretary 

Federal Communications Commission 

Office of the Secretary 

445 12th Street SW 

Washington, DC 20554 

 

 

Re: Metropolitan Edison Company, Pennsylvania Electric Company, and 

Penn Power Company’s Motion to Hold Proceeding in Abeyance 

(Proceeding Number 19-354; Bureau ID Number EB-19-MD-008) 

 

Ms. Dortch: 

Please find attached Metropolitan Edison Company, Pennsylvania Electric Company, and 

Penn Power Company’s Motion to Hold the Proceeding in Abeyance in Proceeding Number 19-

354; Bureau ID Number EB-19-MD-008. 

Sincerely, 

      

 
Timothy A. Doughty 

Attorney for Metropolitan Edison Company, 

Pennsylvania Electric Company, and Penn Power 

Company 

Enclosures 

 

cc: Rosemary McEnery, Enforcement Bureau 

Anthony DeLaurentis, Enforcement Bureau 

 

 



 

Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

 

_____________________________________ 

 ) 

 )   

Verizon Pennsylvania LLC and ) 

Verizon North LLC, ) 

 ) 

 Complainants, )      

 ) Proceeding Number 19-354 

 )    

 v. ) Bureau ID Number EB-19-MD-008 

 )                

Metropolitan Edison Company, ) 

Pennsylvania Electric Company, and  ) 

Penn Power Company, ) 

 ) 

 Defendants ) 

_____________________________________ ) 

 

 

MOTION TO HOLD PROCEEDING IN ABEYANCE 

  

Pursuant to Section 1.729 of the Commission’s rules,1 Metropolitan Edison Company, 

Pennsylvania Electric Company, and Penn Power Company (“FirstEnergy”) respectfully request 

that the Federal Communications Commission (“FCC” or “Commission”) hold in abeyance the 

Pole Attachment Complaint (“Pennsylvania Complaint”) filed on November 20, 2019, by 

Verizon Pennsylvania LLC and Verizon North LLC (“Verizon”) in the above-captioned 

proceeding.  In support, FirstEnergy states as follows: 

Verizon’s Pennsylvania Complaint was filed November 20, 2019, one day before 

Verizon filed its Maryland Complaint.2  The factual and legal allegations in the two complaints 

are virtually identical.  Verizon attaches three affidavits to each complaint of its same three 

 
1 47 C.F.R. §1.729. 
2 Pole Attachment Complaint, Verizon Maryland LLC v. The Potomac Edison Company, Proceeding Number 19-

355, Bureau ID Number EB-19-MD-009 (filed Nov. 21, 2019). 
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witnesses.  The factual and legal allegations of these identical three witnesses are also virtually 

identical.3    

 After rulemaking proceedings lasting more than a year, the Pennsylvania Public Utility 

Commission (“PaPUC”) on August 29, 2019, issued a “Final Rulemaking Order,” adopting pole 

attachment regulations to enable the PaPUC to assert jurisdiction over pole attachments pursuant 

to Section 224(c) of the Pole Attachment Act.4  Many parties, including FirstEnergy and 

Verizon, participated in that proceeding.5  The PaPUC’s regulations required approval from 

Pennsylvania’s Independent Regulatory Review Commission (“IRRC”) before they can be 

published and become effective.  The IRRC announced on November 2, 2019, that it would vote 

on the regulations at its November 21, 2019 meeting,6 and the IRRC unanimously approved the 

PaPUC’s pole attachment regulations on November 21, 2019, just one day after Verizon filed its 

Pennsylvania Complaint.7   

 The PaPUC regulations are now expected to become effective soon, permitting the 

PaPUC to file Section 224(c) certification with the Commission that the PaPUC regulates pole 

attachments.   

 It would waste the Commission’s resources and those of the parties to proceed with 

litigation on the Pennsylvania Complaint when the PaPUC will soon assert jurisdiction.  When 

Pennsylvania jurisdiction is announced, the FCC will lack jurisdiction to continue its review of 

 
3 This overlap is recognized by Verizon itself.  As explained by Verizon:  “The Complaints have factual overlap 

because the parties’ pre-complaint negotiations included all four FirstEnergy companies.” Pole Attachment 

Complaint, Verizon Pennsylvania LLC and Verizon North LLC v. Metropolitan Edison Company, Pennsylvania 

Power Company, and Penn Power Company, Proceeding Number 19-354, Bureau ID Number EB-19-MD-008, at 

n.2 (filed Nov. 20, 2019) (“Pennsylvania Complaint”).   
4 47 U.S.C. §224(c).  The PaPUC’s Final Rulemaking Order is attached at Exhibit A. 
5 PaPUC Final Rulemaking Order, Ex. A at p.6. 
6 See Exhibit B. 
7 See Exhibit C. 
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the Pennsylvania Complaint, requiring Verizon to file a new complaint with the PaPUC in 

accordance with the new PaPUC regulations.   

 Although the factual and legal allegations are the same in both complaints, eliminating 

the Pennsylvania Complaint will spare the Commission and the parties the need to analyze ten 

different joint use agreements and associated amendments between the Pennsylvania FirstEnergy 

utilities and Verizon, twenty-seven (27) spreadsheet calculations and accompanying data for pole 

attachment rental rates associated with FirstEnergy poles, nine spreadsheet calculations and data 

for pole attachment rental rates associated with Verizon poles, numerous other spreadsheet 

calculations attempting to aggregate this data, and more than 400 pages that address those 

agreements and spreadsheets.8 

 Verizon will not be prejudiced by holding the Pennsylvania Complaint in abeyance.  

Verizon participated in the PaPUC rulemaking proceeding and knows the PaPUC will soon 

assert jurisdiction.  FirstEnergy, on the other hand, is being forced in a short amount of time to 

expend resources fighting a complaint that should not have been filed with the Commission in 

the first place, and will be prejudiced by having to show its hand in this proceeding prior to 

Verizon later filing its complaint in Pennsylvania.  Apart from overburdening and prejudicing 

FirstEnergy, Verizon appears to know the Pennsylvania Complaint would soon be outside of 

FCC jurisdiction as it acknowledges in footnote 18, and the IRRC vote was a significant step 

toward the PaPUC jurisdiction.9  The only reason Verizon would file two virtually identical 

complaints at the FCC is that Verizon knows the Pennsylvania dispute will not last long at the 

FCC.  And since Verizon makes the same allegations in both complaints, FirstEnergy’s response 

 
8 See, e.g., Pennsylvania Complaint at VZ00006-VZ00014, VZ00041-VZ00103, VZ00117, VZ00165-VZ00486, and 

VZ00531-VZ00548. 
9 Pennsylvania Complaint at n.18. 
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to the Maryland Complaint will provide the Commission with the information it needs to resolve 

the underlying dispute. 

 Verizon timed this filing to occur right before the PaPUC will assert jurisdiction and so 

should not be heard to complain that holding this proceeding in abeyance is inappropriate. 

 FirstEnergy therefore respectfully request that the Commission hold this proceeding in 

abeyance until such time as the PaPUC asserts jurisdiction. 

   

Respectfully submitted, 

 

      

 

__________________________ 

Thomas B. Magee 

Timothy A. Doughty 

      Keller and Heckman LLP 

      1001 G Street NW 

      Suite 500 West 

      Washington, DC 20001 

      (202) 434-4100 (phone)    

      (202) 434-4646 (fax) 

      magee@khlaw.com 

      doughty@khlaw.com  

       

Attorneys for  

Metropolitan Edison Company 

Pennsylvania Electric Company 

Penn Power Company 

 

November 27, 2019 
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EXHIBIT B 



Xqnwog 5; Pwodgt 55
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Ugg Rctv KK rcig 7778

hqt vjg Twngu cpf Tgiwncvkqpu Rctv K
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Fgrctvogpv qh Dcpmkpi cpf Ugewtkvkgu
Fgrctvogpv qh Gfwecvkqp
Fgrctvogpv qh Gpxktqpogpvcn Rtqvgevkqp
Fgrctvogpv Jgcnvj
Fgrctvogpv qh Tgxgpwg
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Kpfgrgpfgpv Tgiwncvqt{ Tgxkgy Eqookuukqp
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EXHIBIT C 



INDEPENDENT REGULATORY REVIEW COMMISSION
APPROVAL ORDER

Commissioners Voting:

George D. Bedwick, Chairman
John F. Mizner, Esq., Vice Chaiman
W. Russell Faber
Murray Utherg, Esq.
Dennis A. Watson, Esq.

Public Meeting Held November 21, 2019

Regulation No. 57-323 (#32 14)
Pennsylvania Public Utility Commission

Assumption of Commission Jurisdiction Over
Pole Attachments from the Federal

Communications Commission

On September 13, 2018, the Independent Regulatory Review Commission (Commission)
received this proposed regulation from the Pennsylvania Public Utility Commission (PUC). This
rulemaking amends 52 Pa. Code by adding Chapter 77. The proposed regulation was published
in the September 29, 2018 Pennsylvania Bulletin with a public comment period ending on
November 28, 2018. The final-form regulation was submitted to the Commission on
October 21, 2019.

This final-form rulemaking exercises reverse-preemption of the Federal Communication
Commission regulation of utility pole attachments pursuant to 47 U.S.C. § 224.

We have determined this regulation is consistent with the statutory authority of the PUC
(66 Pa. CS. § 313, 314, 501, 701, 1301 and 1501) and the intention of the General Assembly.
Having considered all of the other criteria of the Regulatory Review Act, we find promulgation
of this regulation is in the public interest.

BY ORDER OF THE COMMISSION:

This regulation is approved.

Chairman



CERTIFICATE OF SERVICE 

 

I, Timothy A. Doughty, hereby certify that on this 27th day of November 2019, a true and 

authorized copy of Metropolitan Edison Company, Pennsylvania Electric Company, and Penn 

Power Company’s Motion to Hold the Proceeding in Abeyance was served on the parties listed 

below via electronic mail and was filed with the Commission via ECFS. 

 

Marlene J. Dortch, Secretary    Rosemary McEnery 

Federal Communications Commission  Federal Communications Commission  

Office of the Secretary     Enforcement Bureau 

445 12th Street SW     445 12th Street SW 

Washington, DC 20554    Washington, DC 20554 

ecfs@fcc.gov  Rosemary.McEnery@fcc.gov 

(By ECFS Only)    

 

Anthony DeLaurentis       Curtis L. Groves 

Federal Communications Commission  Verizon 

Enforcement Bureau     1300 I Street, NW 

445 12th Street SW     Suite 500 East 

Washington, DC 20554    Washington, DC 20005 

Anthony.DeLaurentis@fcc.gov    Curtis.groves@verizon.com     

 

Christopher S. Huther     Claire J. Evans 

Wiley Rein LLP     Wiley Rein LLP 

1776 K Street, NW     1776 K Street, NW 

Washington, DC 20006    Washington, DC 20006 

chuther@wileyrein.com      cevans@wileyrein.com  

 

 

 

 

 /s/     

Timothy A. Doughty 
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Before the 
Federal Communications Commission 

Washington, DC 20554 
 

 
VERIZON PENNSYLVANIA LLC and 
VERIZON NORTH LLC, 
 

Complainants, 
v. 
 

METROPOLITAN EDISON COMPANY, 
PENNSYLVANIA ELECTRIC 
COMPANY, and PENN POWER 
COMPANY, 
 

Defendants. 
 

 
 
 
 

Proceeding No. 19-354 
Bureau ID No. EB-19-MD-008 
 

 
 
  

 
VERIZON’S OPPOSITION TO  

FIRSTENERGY’S MOTION TO HOLD PROCEEDING IN ABEYANCE 
 

 The Commission should deny FirstEnergy’s motion.  If and when the Pennsylvania 

Public Utility Commission (“PaPUC”) assumes jurisdiction over this complaint, the Commission 

will forward this case to the PaPUC, which has committed to resolve transferred cases within 

180 days, or up to 270 days upon a showing of good cause.1  Work done before the Commission 

transfers the case would not be for naught and would promote the Commission’s and the 

PaPUC’s goal of promptly resolving pole attachment complaints.  By contrast, granting the 

motion and stalling this case until an unknown date when the PaPUC may assume jurisdiction 

would frustrate that goal.  

When the PaPUC voted to reverse preempt the federal scheme, it adopted the same 

substantive pole attachment rules that apply here with even shorter timelines for resolving 

                                                 
1 Motion, Ex. A (Final PaPUC Rulemaking Order) at 65. 
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complaints.2  The PaPUC was “resolute in the necessity, especially at first and going forward, to 

proceed with a turn-key adoption of the FCC’s pole attachment regulations” so it can “meet the 

needs of Pennsylvania’s regulated community in a timely manner.”3  FirstEnergy’s motion seeks 

to undermine that objective by stopping this case for some undetermined period while 

Pennsylvania decides whether to finalize the PaPUC’s decision to regulate the rates, terms, and 

conditions for pole attachments.  But the Commission should not predict the outcome or timing 

of the reverse-certification proceedings or stall further action simply because those proceedings 

are underway.  Instead, this case should be briefed and resolved in the normal course—alongside 

the “virtually identical” companion Maryland case4—so long as the FCC has jurisdiction and the 

statutory obligation to ensure just and reasonable pole attachment rates in Pennsylvania.5   

 FirstEnergy mischaracterizes the state of play, claiming Verizon would have to “file a 

new complaint with the PaPUC” and start over when “Pennsylvania jurisdiction is announced.”6  

But if Pennsylvania certifies it regulates pole attachments before the FCC has an opportunity to 

set the just and reasonable rates for Verizon’s use of FirstEnergy’s poles in Pennsylvania, time 

devoted to this case will be time well spent.  By FCC rule, “[u]pon receipt of such certification 

[of reverse-preemption], the Commission shall forward any pending case thereby affected to the 

state regulatory authority, shall so notify the parties involved and shall give public notice 

                                                 
2 See, e.g., id. at 10, 36-37, 49. 
3 Id. at 37. 
4 See Motion at 1 (citing Pole Attachment Complaint, Verizon Maryland LLC v. The Potomac 
Edison Company, Proceeding No. 19-355, Bureau ID No. EB-19-MD-009 (Nov. 21, 2019)). 
5 47 U.S.C. § 224(b). 
6 Motion at 2-3. 
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thereof.”7  As a result, the PaPUC proceeding would not start from scratch.  Instead, the PaPUC 

could render its decision on the forwarded pleadings because the PaPUC has voted to adopt “the 

same substantive rules” that apply here.8  This will allow for a seamless transfer of a partially 

litigated case—which was something the PaPUC considered “yet another reason why parity 

between the Pennsylvania and federal rules benefits stakeholders.”9   

 FirstEnergy has not and cannot show any valid reason to stay this case.  It claims the 

Pennsylvania complaint “should not have been filed with the Commission in the first place,” but 

does not dispute the Commission is the only entity with current jurisdiction over it.10  It argues it 

would waste FCC resources for FirstEnergy to respond to interrogatories and answer Verizon’s 

allegations.11  It argues it should not have to “show its hand” before the case reaches 

Pennsylvania, but admits it will answer the same factual and legal allegations in the Maryland 

case irrespective of any stay in this matter.12  It suggests Verizon had some nefarious purpose in 

filing two related complaints instead of one, but admits Verizon raised the possibility of 

Pennsylvania reverse preemption in its complaint and acknowledges it will be easier to separate 

out the Pennsylvania portion of the dispute should that occur.13  And it never explains how its 

request for a stay is consistent with the shared objective of the FCC and the PaPUC to promptly 

                                                 
7 47 C.F.R. § 1.1405(d). 
8 Motion, Ex. A (Final PaPUC Rulemaking Order) at 25. 
9 See id. (finding parity of rules beneficial should case require a transfer back to the FCC for 
failure to meet the statutory deadline of 47 U.S.C. § 224(c)(3)). 
10 See Motion at 3.   
11 Id. at 2. 
12 Id. at 3-4. 
13 Id. at 3. 

 



resolve pole attachment disputes and ensure.the "greater rate parity between [I]LECs and their 

telecommunications competitors [that] 'can energize and further accelerate broadband 

deployment. ,,,14 The Commission should deny FirstEnergy's motion and allow this case to 

proceed alongside the companion Maryland case. 

Respectfully submitted, 

l.;:f >~l' .i: 

By: &4{~tt"~7' 
Curtis L. GroVes 

Verizon 

1300 I Street NW 

Suite 500 East 

Washington, DC 20005 

(202) 515-2179 

Christopher S. Huther 

Claire J. Evans 

Wiley Rein LLP 

1776 K Street NW 

Washington, DC 20006 

(202) 719-7000 

chuther@wileyrein.com 

cevans@wileyrein.com 

Attorneys for Verizon Pennsylvania LLC and 
Verizon North LLC 

Dated: December 5, 2019 

14 In the Matter of Accelerating Wireline Broadband Deployment, Third Report and Order and 
Declaratory Ruling, 33 FCC Rcd 7705, 7769 (~ 126) (2018); see also Motion, Ex. A (Final 

PaPUC Rulemaking Order) at 10. 
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Thomas B. Magee 

Timothy A. Doughty 

Keller and Heckman LLP 

1001 G Street NW 
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Washington, DC 20001 

Attorneys for Defendants 
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Rosemary McEnery 

Anthony J. DeLaurentis 

Federal Communications Commission 

Enforcement Bureau 

Market Disputes Resolution Division 

445 12th Street, SW 

Washington, DC 20554 

(by email) 
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