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OPINION AND ORDER






BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of the Office of Consumer Advocate (OCA), filed on July 15, 2020, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Marta Guhl, issued on June 25, 2020, in the above-captioned proceeding.  On July 27, 2020, PECO Energy Company (PECO or the Company) filed Replies to Exceptions.  For the reasons stated below, we shall deny the Exceptions and adopt the Initial Decision, consistent with the discussion in this Opinion and Order.

I.	History of the Proceeding

On November 7, 2018, PECO filed with the Commission a Semiannual Adjustment to the Non-Bypassable Transmission (NBT) Service Charge in PECO Energy Electric Tariff No. 5, Supplement No. 76.  Through this tariff supplement, PECO proposed to adjust the NBT Service Charge to reflect the impact of the approved credits of the Regional Transmission Expansion Plan (RTEP) of PJM Interconnections, LLC (PJM) pursuant to a Federal Energy Regulatory Commission (FERC) Settlement Agreement.  PJM Interconnection, L.L.C., 2018 FERC LEXIS 713 (F.E.R.C. May 31, 2018) (FERC Settlement Agreement).

Under the FERC Settlement Agreement, the PECO zone received a credit of $49,567,831 for the historical period of June 2007 through December 2015.  Through its filing, PECO proposed to retain $5.5 million, which PECO states is the portion of RTEP charges that PJM billed to PECO from June 2007 through December 2010.  PECO proposed that the adjustment would become effective on December 1, 2018.  As a part of its filing, PECO submitted a one-page explanation to the Commission regarding its reasoning for the NBT adjustment and the Company’s proposal to retain $5.5 million in FERC-ordered credits to ratepayers. 
By Secretarial Letter dated November 28, 2018 (November 2018 Secretarial Letter), the Commission stated that it appears the proposed NBT rates for the six-month period of December 1, 2018, through May 31, 2019, are consistent with the tariff and are permitted to become effective as filed.  However, the November 2018 Secretarial Letter indicated that the “NBT is subject to continuous Commission review and audit as well as reconciliation reports in accordance with Section 1307(e) of the Public Utility Code, 66 Pa. C.S. § 1307(e).”  

On November 29, 2018, the OCA filed a Formal Complaint, at Docket No. C-2018-3006242 (2018 Complaint), with the Commission challenging PECO’s proposed semiannual adjustment to its NBT, specifically the proposal to retain $5.5 million of FERC-ordered RTEP credits.  

On December 19, 2018, PECO filed a Preliminary Objection alleging that the OCA’s Formal Complaint contained insufficient specificity for a pleading.  On December 31, 2018, the OCA filed an Answer to the Preliminary Objection. 

On January 4, 2019, the Office of Small Business Advocate (OSBA) filed a Notice of Intervention, Public Statement, Appearance, and Verification. 

On February 8, 2019, ALJ Guhl issued an Order denying PECO’s Preliminary Objection and directing PECO to file an Answer to the OCA’s Complaint. On February 28, 2019, PECO filed an Answer to the OCA’s 2018 Complaint. 

On May 15, 2019, PECO filed a semiannual adjustment to the NBT in PECO Energy Electric Tariff No. 6, Supplement No. 13, effective June 1, 2019.  Through this proposed semiannual adjustment, PECO again indicated its proposal to retain $5.5 million of FERC-ordered RTEP credits. 
By Secretarial Letter dated May 30, 2019 (May 2019 Secretarial Letter), the Commission stated that it appears the proposed NBT rates for the six-month period of June 1, 2019, through November 30, 2019, are consistent with the tariff and are permitted to become effective as filed.[footnoteRef:1]   [1:  	Similar to the prior Secretarial Letter, the May 2019 Secretarial Letter specified that the NBT is subject to Commission review and audit under Section 1307(e) of the Code.  ] 


The OCA filed an additional Formal Complaint, at Docket No. C‑2019‑3010737, on June 13, 2019, raising the same issues that were previously raised in the OCA’s initial Complaint.  Additionally, the OCA requested that the proceeding regarding PECO’s May 15, 2019, semiannual adjustment be consolidated with the proceeding docketed at Docket Nos. M-2018-3005860 and C-2018-3006242.

PECO and the OCA submitted written testimony.  A telephonic evidentiary hearing was held on November 14, 2019, at which the Parties waived cross-examination of their respective witnesses and the written testimony and exhibits of PECO and the OCA’s witnesses were admitted into evidence.  The hearing produced a transcript of thirty-nine pages.

By Order dated November 27, 2019, ALJ Guhl granted the OCA’s request to consolidate Docket Nos. M-2018-3005860 and C-2018-3006242 with Docket Nos. M‑2019-3010032 and C-2019-3010737.  The OCA and PECO filed their Main Briefs on January 14, 2020, and Reply Briefs on February 13, 2020.  The record was closed on February 13, 2020. 

In the Initial Decision issued on June 25, 2020, ALJ Guhl dismissed the Complaints for failure of the OCA to meet its burden of establishing that the rates of PECO are unjust or unreasonable in retaining a portion of the settlement funds under the FERC Settlement Agreement.   

As noted, supra, the OCA filed Exceptions on July 15, 2020.  PECO filed Replies to Exceptions on July 27, 2020. 

II.	Background

PECO is a load serving entity (LSE), which obtains transmission service to move electricity to its distribution system to serve retail customers.  Additionally, PECO is the owner of transmission facilities that are used to move electricity on behalf of other entities, including other LSEs.  The Company, in its capacity as an LSE, acquires transmission service provided by others to serve its retail customers.  In 1998 the Commission approved a Restructuring Plan by which PECO had the obligation to offer and furnish Provider of Last Resort (POLR) generation service, pursuant to Section 2807(e)(1) of the Public Utility Code, to customers that did not, or could not, shop with an electric generation supplier.  PECO M.B. at 3 (citing Application of PECO Energy Co. for Approval of Its Restructuring Plan Under Section 2806 of the Public Utility Code et al., Docket Nos. R-00973953 and P-00971265 (Order entered on May 14, 1998) (PECO Restructuring Order)).  

As part of its statutory obligations, PECO obtained and furnished transmission service to deliver the electricity it supplied to PECO’s PJM-designated transmission zone (PECO Zone), where that electricity could then be distributed by PECO to the premises of POLR customers.  With the unbundling of its retail rates, PECO’s cost of providing POLR service included two components:  a generation price, which remained capped until January 1, 2011, and a transmission component, to recover the cost of bringing that generation to the PECO Zone.  The Company’s “price to compare” (PTC) for POLR service was the sum of the generation and transmission components.  PECO M.B. at 3-4.

FERC has approved PJM to be the Regional Transmission Operator for the transmission systems of its members in all or parts of thirteen states and the District of Columbia.  In the annual RTEP, PJM identifies transmission system upgrades and enhancements to provide for operational, economic, and reliability requirements of the bulk power system under PJM’s operational control.  Id. at 4.  

On June 1, 2007, PJM first began to impose RTEP charges in the PECO Zone.  The RTEP costs imposed on PECO were designed to recover the costs of transmission facilities owned by other transmission service providers outside the PECO Zone.  In addition, PECO provides transmission service to other entities, primarily other LSEs, to move power on their behalf within or across the PECO Zone using transmission facilities owned by the Company.  PECO’s costs for that service, including the fixed costs of Company-owned transmission facilities, are recovered in PECO’s wholesale network integration transmission service (NITS) rate from the entities that receive that service.  The NITS rates are filed with and approved by FERC.  Id.  

For the 2007 through 2010 period, the Company’s effective NITS rate was fixed at $20,942 per megawatt-year based upon a “black box” settlement approved by FERC at Docket No. ER97- 3189-000 (1998 Settlement).  The FERC proceeding was initiated to restructure PJM, establish PJM as an Independent System Operator and provide PJM operational control of the regional transmission system.  Pursuant to the 1998 Settlement, PJM’s Open Access Transmission Tariff adopted PECO’s revenue requirement established in a prior proceeding based on costs recorded by PECO in 1994.  PECO M.B. at 5.  

[bookmark: _Hlk73432911]This proceeding relates to a settlement agreement approved by FERC at FERC Docket EL05-121 regarding certain FERC transmission-related charges to be refunded to customers.  OCA M.B. at 1 (citing FERC Settlement Agreement).  At first, FERC allocated the expense of new transmission facilities that operate at and above 500 kV across all the PJM utilities, east or west, in proportion to each utility’s respective sales.  OCA M.B. at 1 (citing Ill. Commerce Comm’n v. FERC, 756 F.3d 556 (7th Cir. 2014) (7th Circuit 2014 Remand).  Allocating transmission expense in this manner is known as the “postage-stamp” methodology because the expense that an electric utility must contribute to a 500-kV line was considered to be independent of the utility’s location relative to the location of the transmission line.  Id.  

Numerous parties objected to FERC’s original decision to apply these RTEP charges across the entire PJM footprint on a “postage-stamp” basis, and pursued various appeals.  The primary issue on appeal was the extent to which members of PJM in PJM’s western region would be required to contribute to the expense of newly built or projected 500-kV transmission lines that were mainly located in the eastern portion of PJM.  In 2009, the U.S. Court of Appeals for the Seventh Circuit remanded the case back to FERC, finding that FERC did not provide a reasonable basis for using the “postage-stamp” basis to allocate costs and set rates.  OCA M.B. at 1 (citing Ill. Commerce Comm’n v. FERC, 576 F.3d 470 (7th Cir. 2009) (7th Circuit 2009 Remand)). 

After remand, FERC revisited the allocation method and eventually issued another order as further support for the “postage-stamp” method.  Thereafter, numerous parties again sought review of the FERC order with the Seventh Circuit.  In 2014, the Seventh Circuit decided this second appeal of the “postage-stamp” method and found that FERC’s method was unreasonable and unsupported.  Once again, the Federal Appeals Court remanded the case to FERC for the purpose of creating a reasonable basis for allocating RTEP charges.  OCA M.B. at 2 (citing 7th Circuit 2014 Remand).  
After the second remand, the large number of parties involved in the dispute reached the FERC Settlement Agreement.  Under the FERC Settlement Agreement, the method of allocating RTEP charges would address two periods:  (1) the “historical period” defined as the period of June 2007 through December 2015; and (2) the “going-forward period” defined as January 2016 onward.  For the “going-forward” period, the FERC Settlement Agreement provided that PJM will assign cost responsibility for the revenue requirement associated with each transmission enhancement through a hybrid method in which:  (1) 50 percent of the cost responsibility is assigned to the responsible customer on an annual load-ratio share basis (in accordance with PJM’s tariff); and (2) 50 percent of the cost responsibility is assigned to responsible customers based on the “solution-based [Distribution Factor Analysis (DFAX)] method” contained in PJM’s tariff.[footnoteRef:2]  For the “historical period” of June 2007 through December 2015, the FERC Settlement Agreement provided that the PJM zones (of which the PECO Zone was one) that were over-allocated (i.e., charged too much) RTEP charges are to receive an RTEP credit (i.e., a refund).  OCA M.B. at 2-3 (citing FERC Settlement Agreement).   [2:  	The solution-based DFAX method evaluates the projected relative use on the new facility by the load of each transmission Zone or Merchant Transmission Facility and, through this power flow analysis, identifies projected beneficiaries for individual entities in relation to power flows….  The solution-based DFAX method replaced the violation-based DFAX method that assigned cost responsibility by determining which loads contribute to the reliability violation that caused the upgrade.  

FERC Settlement Agreement at *61846.] 


Under the “postage-stamp” method for assignment cost responsibility for revenue requirement purposes, PECO was over-allocated RTEP charges.  The PECO Zone is receiving a credit of $49,567,831 for the “historical period” of June 2007 through December 2015; of this amount PECO seeks to retain $5,560,416 for RTEP charges during the “historical period” at issue from June 2007 through December 2010.  The remaining amount is being refunded to customers.  OCA M.B. at 3 (citing OCA St. 1 at 5; PECO St. 1 at 3).  

III.	Discussion

A.	Legal Standards

[bookmark: _Hlk51825586]As the proponent of a rule or order, the Complainant bears the burden of proof, pursuant to Section 332(a) of the Public Utility (Code).  66 Pa. C.S. § 332(a).[footnoteRef:3]  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992) (Lansberry).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980) (Norfolk). [3:  	However, as discussed below, the application of the burden of proof is a disputed issue in this proceeding.  ] 


Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Finally, we note that any argument or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

B.	Positions of the Parties

1.	OCA

The OCA argued that during the period from June 2007 through December 31, 2010, PECO was charging ratepayers for transmission service through a retail transmission base rate pursuant to its stated FERC transmission rate.  Citing the appeals from the U.S. Circuit Court of Appeals for the Seventh Circuit, the OCA noted that the Courts found the methodology to establish the stated FERC rate to be unreasonable.  The OCA submitted that PECO’s stated transmission rate was set at an excessive level.  As such, the OCA contended that FERC ordered RTEP credits to be refunded to PECO and other Electric Distribution Companies to provide a remedy for the over-collection of transmission expense under an unreasonable allocation method.  OCA M.B. at 10; OCA R.B. at 1 (citing 7th Circuit 2009 Remand and 7th Circuit 2014 Remand).
 
According to the OCA, PECO seeks to retain some of this refund, even though the Courts determined that the methodology underlying PECO’s transmission rate that was charged to Pennsylvania retail customers was unreasonable.  The OCA contended that Pennsylvania retail ratepayers paid PECO’s transmission rate, and there is no evidence to the contrary indicating that the Company’s transmission revenues were insufficient.  The OCA also argued that the evidence of record shows that during the period in question PECO’s reported transmission revenues were well in excess of its transmission revenue requirement, sufficiently high enough to recover the PECO Zone RTEP charges from the June 2007 through 2010 period as estimated by PJM in the FERC Settlement Agreement.  The OCA proffered that PECO has failed to show that it did not adequately recover its RTEP charges during the period in question and has no basis to retain credits that should properly be returned to Pennsylvania ratepayers.  OCA M.B. at 10.
 
Additionally, the OCA asserted that even if PECO provided substantial evidence to show that the RTEP charges in question were never recovered from ratepayers, PECO’s request here to recover these dollars from a time period that occurred over a decade ago represents impermissible retroactive ratemaking.  The OCA submitted that to the extent that PECO was not adequately recovering its transmission expense through rates at that time, the Company had the option to seek recovery, and took no actions in this regard until it filed its 2010 base rate case.  The OCA also contended that PECO took no action in regard to any alleged under recovery of RTEP charges from June 2007 through December 2010.  According to the OCA, the evidence of record and Court and Commission precedent requires the rejection of PECO’s proposal to retain $5.5 million of the RTEP credits.  OCA M.B. at 10-11. 

Further, the OCA contended that PECO has made no showing that these changes were not covered by the retail transmission base rate.  In support, the OCA maintained that the retail transmission base rate was approximately $40 million higher than the transmission revenue requirement in that time period.  The OCA argued that the Commission-made rate doctrine applies to rates found to be just and reasonable.  Here, the OCA submitted that the RTEP charges at issue were found to be unjust and unreasonable by the Court and were modified by FERC following judicial review to comply with the Court’s order.  OCA R.B. at 3.
 
The OCA asserted that PECO failed to meet its burden of proof as the moving party requesting that the Commission allow PECO to retain $5.5 million in FERC-ordered RTEP credits.  According to the OCA, PECO presented no evidence showing that it was not collecting sufficient transmission revenues to meet all of its obligations to PJM, including RTEP obligations.  The OCA also contended that PECO has not provided substantial evidence supporting PECO’s claim that its shareholders absorbed any RTEP charges or did not receive a sufficient return on their investment. OCA R.B. at 3.

Moreover, the OCA argued that PECO’s proposal to retain $5.5 million of FERC-ordered RTEP credits, intended to remedy an unjust and unreasonable allocation methodology for RTEP charges, is contrary to the Code, legal precedent, and public policy and should be rejected by the Commission.  OCA R.B. at 4.

2.	PECO

		In opposition, PECO noted that the OCA is requesting bill credit refunds of approximately $5.5 million related to RTEP charges that PECO paid for transmission service obtained from PJM during the period 2007 through 2010.  PECO asserted that these credits relate to charges that were never passed through to customers and which PECO never had the opportunity to include for recovery in any rates it charged to customers.  The Company proffered that the OCA wants to force a refund of dollars to customers that PECO paid.  PECO M.B. at 1.

 		PECO argued that it is also receiving bill credits for a second time period (beginning January 1, 2011), during which the charges were included in PECO’s rates and were paid by PECO’s customers.  The Company contended that it is refunding to customers all of the RTEP bill credits (totaling approximately $77.5 million) that relate to transmission service PECO obtained from PJM during the period from and after January 1, 2011, when it first put in place, with Commission approval, a reconcilable automatic adjustment clause to provide dollar-for-dollar recovery from customers of PECO’s transmission costs, including RTEP.  PECO M.B. at 1.
 
Additionally, PECO submitted that the net retrospective billing adjustments made by PJM – that relate to periods when PECO had the opportunity to recover the underlying costs from customers on a reconcilable basis and imposed those charges on its customers – are already flowing through to customers today.  However, PECO contended that it should not be required to transfer to customers PJM bill credits related to costs that were never included in PECO’s rates and which its customers never paid in the first place.  PECO M.B. at 1.
 
Moreover, the Company asserted that the OCA’s position is contrary to well-established law prohibiting the Commission from requiring a utility to refund revenues that it collected under base rates that the Commission, by final Order, found and determined to be just and reasonable.  In support, PECO cited to the doctrine of “Commission-made rates,” which it contended has been affirmed by the Pennsylvania appellate courts and is contained in Section 316 of the Code.  PECO M.B. at 2.
 
PECO addressed the testimony of the OCA witness, Dr. Karl Pavlovic, who contended that the Company should refund RTEP bill credits related to charges PJM imposed during the period 2007 through 2010, because PECO allegedly recovered all of the PJM-imposed RTEP costs through some combination of retail rates and/or wholesale transmission rates within the exclusive jurisdiction of FERC.  PECO argued that these assertions were incorrect and that Dr. Pavlovic misstated the facts.  PECO M.B. at 2. 

PECO also asserted that neither the NBT nor PECO’s Transmission Service Charge (TSC), the Section 1307 adjustment charge that preceded the NBT, was in effect until January 1, 2011.  Prior to that date, PECO explained that it recovered transmission costs through the PTC component of its base rates that the Commission found and determined to be just and reasonable in PECO’s 1989 base rate case, and was reaffirmed in PECO Restructuring Order.  Although PECO noted that the OCA’s Complaints are a purported challenge to PECO’s NBT charges, PECO asserted that in reality the OCA is asking the Commission to order PECO to pay credits to customers for PECO’s overpayment of RTEP costs that were not included in base rates or passed through an automatic adjustment clause to customers.  PECO R.B. at 1-2. 

PECO argued that the OCA is requesting a violation of well-established Pennsylvania appellate precedent which prohibits adjustments to previously approved, Commission-made rates to retroactively refund a portion of the revenues PECO billed and collected under those rates a decade or more ago.  The Company contended that the unfairness of retroactively adjusting base rates that the Commission found to be just and reasonable is compounded because the bill credits at issue relate only to RTEP charges that were never included in the base rates the Company charged to customers during the 2007 through 2010 period that those credits cover.  PECO R.B. at 2. 

Furthermore, PECO submitted that it is undisputed that the base rates PECO charged to retail customers during the relevant period were established in 1989 before PJM began to impose RTEP charges.  The Company also stated that during the 2007 through 2010 period, RTEP charges were also not included in PECO’s FERC-approved wholesale transmission rate.  PECO contended that despite this Dr. Pavlovic testified that PECO’s NITS rate, in effect between 2007 and 2010, should be deemed to have included RTEP charges because:  (1) RTEP charges are currently recorded in FERC Account 561.8 (a subaccount of Account 561); and (2) FERC Account 561.8 is classified as a transmission expense account.  PECO RB at 2. 

However, PECO argued that Dr. Pavlovic’s assertions misrepresent historical facts.  The Company noted that its witness, Joseph A. Bisti, explained in his rejoinder testimony, during the 2007 through 2010 period, PECO’s NITS rate recovered a revenue requirement established in 1994 – thirteen years before PJM began to impose RTEP charges.  Additionally, PECO proffered that the revenue requirement used in setting PECO’s rates did not include any costs recorded in Account 561 because the terms of the 1998 Settlement required all such costs to be eliminated from PECO’s revenue requirement.  PECO R.B. at 2-3.
 
PECO also noted the OCA’s argument that the Company was compensated for RTEP charges it paid between 2007 and 2010 through its wholesale transmission rates.  However, PECO argued that the OCA failed to show that the Company’s wholesale rates were unjust or unreasonable.  As a matter of law, PECO submitted, wholesale transmission revenues cannot be appropriated to augment revenues produced by Commission-regulated rates.  PECO R.B. at 4.
 
In addition, PECO criticized the OCA’s argument that PECO recovered those charges in its Commission-jurisdictional rates as being incorrect.  PECO highlighted that its testimony from the 2010 rate case was referring to PECO’s future recovery in proposed rates and proposed TSC in which it would reflect RTEP charges in rates to its customers for the first time after January 1, 2011.  PECO asserted that it was not describing cost-recovery under PECO’s historic pre-2011 rates.  PECO R.B. at 4-5. 

As a final matter, PECO disputed the OCA’s claims that not including 2007 through 2010 RTEP bill credits in PECO’s 2018 and 2019 NBT calculations somehow amounts to impermissible retroactive ratemaking.  In contrast, PECO asserted that the OCA is asking the Commission to engage in retroactive ratemaking by seeking refunds of revenues that PECO billed to customers during the 2007 through 2010 period under Commission-made base rates that were established before PJM began to impose RTEP charges and could not have reflected those charges.  PECO R.B. at 5.

C.	Initial Decision, Exceptions, Replies and Dispositions

		As a preliminary matter we note the Initial Decision is comprised of fifty-seven Findings of Fact and five Conclusions of Law.  I.D. at 7-16, 28-31.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted, without comment, unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		In summary, the ALJ dismissed the formal Complaints finding that the OCA was not able to meet its burden of establishing that PECO’s rates are unjust or unreasonable in retaining a portion of the settlement funds under the FERC Settlement Agreement.  I.D. at 1.  

1.	Burden of Proof – OCA Exc. No. 1

a.	Initial Decision

		The ALJ began the discussion by noting the OCA’s argument that PECO had the burden of proof under Section 315 of the Code[footnoteRef:4] to establish that its rates are reasonable in this case.  Disagreeing with the OCA’s assertion, the ALJ stated that it is clear from the arguments that the OCA is challenging the already Commission-approved tariffed rates that PECO has in place.  The ALJ reasoned that there is nothing in the record to establish that PECO is seeking to increase its rates as the OCA contends.  Thus, the ALJ concluded that Section 332(a) of the Code places the burden of proof on the proponent of a rule or order which is the OCA.  To the extent that the OCA challenges the Company’s Commission-approved, tariffed rates for service, the ALJ continued, the OCA has the burden of proving by a preponderance of the evidence that the rates are unjust, unreasonable or in violation of a Commission Regulation or Order.  I.D. at 17 (citing Schellhammer v. Pa. PUC, 629 A.2d 189 (Pa. Cmwlth. 1993) (Schellhammer)).   [4:  	(a) Reasonableness of rates.--In any proceeding upon the motion of the commission, involving any proposed or existing rate of any public utility, or in any proceedings upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.  The commission shall give to the hearing and decision of any such proceeding preference over all other proceedings, and decide the same as speedily as possible.  

66 Pa. C.S. § 315(a). ] 


b.	Exception and Reply

		In its Exception No. 1, the OCA argues that the ALJ erred in determining that the OCA has the burden of proof.  The OCA notes that its Complaints were filed against PECO’s semiannual adjustments to its NBT, which are proposed changes to tariffed rates file by PECO.  According to the OCA, the Company acknowledged that its filing constitutes such a proposed change to tariffed rates.  Exc. at 5 (citing PECO’s Filing Letter dated November 7, 2018).  

		The OCA explains that the NBT is a fully-reconcilable Section 1307(a) automatic adjustment clause.[footnoteRef:5]  The OCA argues that the utility bears the burden of proof in establishing that its semiannual adjustment is consistent with the Code and Commission Regulations and that the Commonwealth Court affirmed this requirement regarding Section 1307 filings.  Exc. at 6 (citing UGI Utilities, Inc. – Gas Division v. Pa. PUC, 863 A.2d 144, 148 (Pa. Cmwlth. 2004) (UGI)).  Additionally, the OCA cites to a recent Commission decision involving the Distribution System Improvement Charge (DSIC) surcharge mechanism and determined that the burden of proof does not shift to the parties challenging the rate surcharge but that the burden of proof remains with the utility throughout the course of the rate proceeding.  Exc. at 6 (citing Petition of Metropolitan Edison Co. for Approval of a DSIC, et al., Docket No. P-2015-2508942, et al., (Order entered April 19, 2018) (Met-Ed DSIC Order)).   [5:  	Section 1307(a) of the Code provides:

(a) General rule.--Any public utility, except common carriers and those natural gas distributors with gross intrastate annual operating revenues in excess of $40,000,000 with respect to the gas costs of such natural gas distributors, may establish a sliding scale of rates or such other method for the automatic adjustment of the rates of the public utility as shall provide a just and reasonable return on the rate base of such public utility, to be determined upon such equitable or reasonable basis as shall provide such fair return.  A tariff showing the scale of rates under such arrangement shall first be filed with the commission, and such tariff, and each rate set out therein, approved by it.  The commission may revoke its approval at any time and fix other rates for any such public utility if, after notice and hearing, the commission finds the existing rates unjust or unreasonable.

66 Pa. C.S. § 1307(a).  ] 


		The OCA submitted that, although this proceeding is not a base rate proceeding, PECO’s semiannual adjustment to its NBT surcharge still has the effect of changing the rates that are charged to customers.  According to the OCA, the affirmative burden of proving the justness and reasonableness of the proposed semi-annual adjustment, including PECO’s decision to retain $5.5 million in FERC-ordered credits, remains on PECO as the utility.  Thus, the OCA contends that the ALJ erred in not applying the appropriate burden of proof to PECO to demonstrate that its proposal to retain the FERC-ordered credits was just and reasonable.  Exc. at 6.  

		Additionally, the OCA argues that the ALJ erred in applying the burden of proof because the OCA did not challenge a previously approved tariff provision.  The OCA asserts that Schellhammer, upon which the ALJ had relied, is distinguishable because it involved a ratepayer objection to a rate increase subsequent to a Commission investigation of a rate increase and an issuance of a Commission Order approving the rate increase as just and reasonable.  In Schellhammer, the Court held that because there was already a Commission Order which determined that the utility’s proposed rates were just and reasonable and, as the ratepayer’s objection letter did not constitute a formal complaint, the ratepayer had the burden of proof to show that the rates were no longer reasonable.  In contrast, the OCA asserts, when a utility files a semiannual adjustment to change the rates contained in a rider, there is no prior Commission approval of those new rates and the utility bears the burden of proving by a preponderance of the evidence that its rates are just and reasonable.  Exc. at 8-9.

		The OCA submits that a utility’s semiannual adjustment to its surcharge typically updates the surcharge, but that here there was no antecedent approval of PECO’s proposal to retain $5.5 million in FERC-credits.  Rather, the OCA contends that the FERC-ordered credits resulted from the Seventh Circuit’s determination that transmission rates were unreasonable.  According to the OCA, existing rates which at one time were reasonable may become unreasonable due to changed circumstances and are subject to reevaluation by the Commission.  Exc. at 9 (citing Pa. PUC v. UGI Penn Natural Gas, Inc. 1307(f), et al., Docket No. R-2012-2302221, et al., 2012 Pa. PUC LEXIS 1523 (Recommended Decision issued September 12, 2012)).  

		Moreover, the OCA argues that there is no presumption of reasonableness to a utility’s claim and that the Commission may place the burden on the utility to support the validity of existing provisions.  Since the utility’s burden of proof to establish the justness and reasonableness of every component of its request is an affirmative one and remains with the utility throughout the course of a proceeding, the OCA submits that PECO has the burden of proof to show that its proposed retention of RTEP credits is legally sustainable and would result in just and reasonable rates.  Exc. at 10.  
 
		In its reply to Exception No. 1, PECO argues that the ALJ properly assigned the burden of proof to the OCA.  Although the OCA’s Complaints were filed at the Company’s NBT dockets, PECO argues that the OCA is challenging the justness and reasonableness of PECO’s base rates in effect during the 2007 through 2010 period.  Thus, PECO contends that the plain language of Sections 315(a) and 332(a) of the Code requires the OCA to bear the burden of proof.  R. Exc. at 19.

		Regarding Section 315(a) of the Code, PECO submits that a utility has the burden of proof to establish the justness and reasonableness of its existing rates only if the Commission has initiated an investigation of those rates.  The Company states that the Commission did not initiate an investigation of PECO’s base rates in effect between 2007 through 2010.  PECO argues that since the Complaints here are directed at PECO’s then existing base rates – and the OCA acknowledged that there was no NBT or TSC in effect from 2007 through 2010 – Section 315(a) does not assign the burden of proof to PECO.  Instead, PECO contends that the OCA as the proponent of the rule or order bears the burden of proof under Section 332(a).  Additionally, PECO argues that the OCA failed to cite to a single case where the utility bore the burden of proof in a complaint proceeding challenging an existing rate where the Commission did not initiate an investigation.  R. Exc. at 19.

		PECO also contends that it is not proposing to retain anything to which it is not entitled because the credits at issue relate to periods preceding the implementation of both the TSC and the NBT.  In support, PECO avers that by applying the TSC and NBT exactly as they are written and appear in PECO’s tariff there is no element of the TSC or NBT formulas that would capture any of the pre-2011 RTEP credits.  As a result, the Company submits, the Commission in the November 2018 Secretarial Letter and the May 2019 Secretarial Letter concluded that PECO’s NBT calculations are consistent with the tariffs.  Moreover, PECO argues that the Met-Ed DSIC Order cited by the OCA is inapplicable here because it involved a challenge to a utility-proposed Section 1307 automatic adjustment clause, not a complaint against existing, Commission-made base rates unaccompanied by a Commission investigation.  R. Exc. at 20.  

		As a final matter, PECO submits that even if it were forced to carry the burden of proof in this case, it presented far more than a preponderance of the evidence needed to support its position on contested factual issues and would prevail in this matter.  Id. at 20-21.  

c.	Disposition

Upon review, we shall deny the OCA’s Exception No. 1.  

In proceedings involving challenges to proposed surcharges, the burden of proof typically rests on the public utility seeking the surcharge.  For example, in a case involving the recovery of projected purchased gas costs and the application of Section 1307(f) of the Code, 66 Pa. C.S. § 1307(f),[footnoteRef:6] the Commonwealth Court determined that the burden of proof rested on the public utility pursuant to Section 315(a) of the Code.  UGI, 863 A.2d at 148.   [6:  	Section 1307(f) permits natural gas distribution companies with gross interstate annual operating revenues in excess of $40 million to file tariffs reflecting actual and projected increases or decreases in their natural gas costs.  ] 


Additionally, in DSIC proceedings, the Commission has determined that public utilities have the burden of proving the justness and reasonableness of their DSICs.  See, e.g., Met-Ed DSIC Order at 15.  In such situations, the standard that public utilities must satisfy is set forth in Section 315(a) of the Code.  The burden of proof does not shift to parties challenging a requested rate surcharge.  Rather, the burden of proof remains with the public utility throughout the course of the rate proceeding.  See Petition of PPL Electric Utilities Corporation for Approval of a DSIC, Docket No. P‑2012-2325034 (Order entered April 9, 2015) at 9; Petition of Peoples TWP, LLC for Approval of a DSIC, Docket No. P-2013-2344595 (Order entered August 21, 2014) at 12.

[bookmark: _Hlk73084403]Although the utility bears the burden of proving that its proposed rate surcharge is just and reasonable, a party that advances a proposal that the utility did not include in its filing carries the burden of proof as to that contrary proposal.  Petition of Duquesne Light Company, Docket No. P-2012-2301664 (Order entered January 25, 2013); Joint Default Service Plan for Citizens’ Electric Company and Wellsboro Electric Company, Docket Nos. P-2009-2110798, et al. (Order entered February 25, 2010) (Citizens’ Electric).  As we explained in the Met-Ed DSIC Order, Section 315(a) of the Code cannot reasonably be read to place the burden of proof on the utility regarding an issue the utility did not include in its filing and which, frequently, the utility would oppose.  A utility does not have the burden of proving the legality/illegality or reasonableness/unreasonableness of a proposal it did not include in its filing.  Met-Ed DSIC Order at 16 (citing Citizens’ Electric at 9).  

In this case, the OCA is advancing a proposal that PECO did not include in its semiannual adjustments to its NBT.  Specifically, the OCA is requesting customer bill refunds pertaining to RTEP bill credits applicable to the 2007 through2010 time period – a period of time before PECO began to impose RTEP charges.  However, the Company’s semiannual adjustments reflect that it is refunding to customers all of the RTEP bill credits (totaling approximately $77.5 million) that relate to transmission service PECO obtained from PJM during the period from and after January 1, 2011.  The reconcilable automatic adjustment clause to provide dollar-for-dollar recovery from customers of PECO’s transmission costs, including RTEP, was put in place with Commission approval on January 1, 2011.  PECO M.B. at 1.

Thus, neither the NBT nor the TSC, the Section 1307 adjustment charge preceding the NBT, was in effect until January 1, 2011.[footnoteRef:7]  Prior to that date, PECO avers that it recovered transmission costs through the PTC component of its base rates which the Commission determined to be just and reasonable in PECO’s 1989 base rate case, and was reaffirmed in the PECO Restructuring Order.  PECO R.B. at 1-2.  The OCA’s bill refund proposal, therefore, would appear to impact tariffed rates previously approved by the Commission.   [7:  	The OCA concedes there was no NBT or TSC in effect from 2007 to 2010 and that the transmission rates were the rates contained in PECO’s tariff during the time period at issue.  Exc. at 15.  ] 


Under the circumstances, we find no error in the ALJ’s assignment of the burden of proof.  As the proponent of the proposed bill refund proposal, the OCA appropriately bears the burden of proof in this matter pursuant to 66 Pa. C.S. § 332(a).  
 
2.	Commission-Made Rates Doctrine – OCA Exc. No. 2

a.	Initial Decision

		The ALJ noted that PECO’s base rates effective during the 2007 through 2010 period at issue here were established in the Company’s 1989 base rate proceeding.  The Order approving those rates determined that PECO’s rates were just and reasonable.  Thereafter, the ALJ explained, PECO’s 1989 base rates were functionally unbundled into distribution, transmission, and generation components effective January 1, 1999, pursuant to the Restructuring Order and the Commission determined those rates to be just and reasonable.  Thus, the ALJ reasoned that PECO’s pre-2011 base rates are “Commission-made” rates.  I.D. at 23-24 (citing 66 Pa. C.S. § 316).[footnoteRef:8]   [8:  	Section 316 of the Code provides in relevant part:  “Whenever the commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the fact found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.”  66 Pa. C.S. § 316.  ] 


		In contrast to base rates approved by a final Commission Order, the ALJ explained that both the Commission and Pennsylvania appellate courts have held that charges imposed under automatic adjustment clauses are not Commission-made rates.  Therefore, the ALJ noted that the doctrine of Commission-made rates would not apply to preclude retrospective adjustments and resulting refunds of amounts collected under PECO’s TSC and NBT.  I.D. at 24, n.32 (citing Metropolitan Edison Co. v. Pa. PUC, 437 A.2d 76, 79-80 (Pa. Cmwlth. 1981) (Met-Ed).  

In her disposition, the ALJ cited in part to the Pennsylvania Supreme Court decision in Cheltenham & Abington Sewerage Co. v. Pa. PUC, 344 Pa. 366, 25 A.2d 334 (1942) (Cheltenham) and the Initial Decision in C&D Technologies, Inc. v. Pa. Power & Light Co., Docket Nos. C-00992119, et al., 2004 Pa. PUC LEXIS 57 (Issued July 1, 2004; modified by Order entered February 4, 2005) (C&D Technologies).  The ALJ explained that in Cheltenham the Supreme Court held that the Commission-made rate furnishes the applicable law for the utility and its customers until a change is made by the Commission.  Referencing C&D Technologies, the ALJ emphasized that the Commission-made rates doctrine prohibits the ordering of refunds of amounts collected by a utility pursuant to tariff provisions that the Commission by formal administrative action found to be just and reasonable.  I.D. at 24.  

The ALJ expressed agreement with PECO’s argument that the FERC Settlement Agreement, which required PJM to make retrospective billing adjustments to RTEP charges paid by PECO during the 2007 through 2010 period, does not provide a valid basis for customer refunds of revenue collected under PECO’s Commission-made base rates during that pre-2011 period.  Noting the PECO witness testimony that, if PJM’s RTEP charges imposed on PECO had been in the correct amount from the outset, the ALJ agreed there would have been no cost-based justification to require the Company to reduce its pre-2011 base rates.  Likewise, if PJM had overcharged PECO $5.5 million for transmission enhancements but discovered its error and issued a $5.5 million adjustment for those RTEP charges prior to January 1, 2011, there would have been no legal basis to require the Company to reduce its pre-2011 base rates by $5.5 million.  The ALJ reasoned that simply because the FERC Settlement Agreement was approved after January 1, 2011, does not change the fact that the revenues PECO received prior to January 1, 2011, were the product of Commission-made rates and those revenues cannot lawfully be made subject to refunds.  I.D. at 26.

The ALJ determined that the evidence clearly shows that PECO’s rates during the 2007 through 2010 period did not include an allowance for recovery of the RTEP charges to which the PJM bill credits apply.  Additionally, the ALJ rejected the OCA’s argument that PECO recovered more than enough revenue to cover the RTEP charges for the time period at issue.  Id.  

b.	Exception and Reply

		In its second Exception, the OCA argues that the Commission-made rates doctrine is inapplicable because the FERC transmission rates were immediately appealed and found to be unjust and unreasonable by the Seventh Circuit.  Citing the 7th Circuit 2009 Remand and the 7th Circuit 2014 Remand, the OCA asserts that the Court found the transmission allocation and over-collection of the transmission expense, and thereby the resulting rates and charges, to be unjust and unreasonable.  As a result, the FERC ordered RTEP credits to be issued as a remedy.  Exc. at 12. 

		The OCA contends that the Commission-made rates doctrine does not apply to rates found to be unjust and unreasonable.  Rather, the OCA argues that interstate power rates and allocation methodologies fixed by FERC must be given binding effect by the Commission in determining interstate rates under the “filed rate” doctrine.  Id. (citing Pennsylvania Power Co. v. Pa. PUC, 561 A.2d 43 (Pa. Cmwlth. 1989) (Pa. Power)).  

		Regarding the filed rate doctrine, the OCA quotes from the Commonwealth Court decision in Pa. Power:  

On review, the Supreme Court first observed that FERC has exclusive jurisdiction over interstate wholesale power rates pursuant to 16 U.S.C. § 824(b).  The Court noted that the “filed rate” doctrine holds in pertinent part that interstate power rates filed with FERC or fixed by FERC must be given binding effect by state utility commissions determining intrastate rates.  Tracing the origin of that doctrine to the case of Montana–Dakota Utilities Co. v. Northwestern Public Service Co., 341 U.S. 246, 71 S.Ct. 692, 95 L.Ed. 912 (1951), the Court noted that the doctrine is not a rule of administrative law but rather a matter of enforcing the Supremacy Clause of the Constitution.  Further, the Court stated that the doctrine was not limited to rates per se, but was also involved where, as in the case before it, FERC’s allocation, of the amount of low-cost power that a utility could obtain, directly affected interstate rates, and FERC had ordered the company to file rates in accordance with that allocation.

Exc. at 12-13 (quoting Pa. Power, 561 A.2d at 50).  

		The OCA also argues that Cheltenham can be distinguished because this proceeding is not requesting retroactive application of a Commission Order to a previously approved tariff filing.  The OCA submits that the FERC credits at issue here resulted from the Seventh Circuit appeals which determined that the RTEP expenses previously charged were unjust and unreasonable.  Thus, the OCA contends that PECO’s proposal to retain $5.5 million in FERC-ordered credits does not constitute a Commission-made rate and that the ALJ’s reliance on Cheltenham to determine that the Company’s proposal is a Commission-made rates is in error.  Exc. at 14.  

		Moreover, the OCA contends that the Commonwealth Court in a decision subsequent to Cheltenham determined that a fuel cost adjustment provision did not represent a Commission-made rate.  Id. (citing Met-Ed, 437 A.2d at 79-80).  The OCA also argues that even if the Commission-made rates doctrine applies to this proceeding PECO’s retention of the FERC-ordered credits at issue would actually violate the Commission-made rates doctrine because the doctrine would prevent the Company from changing the prior rates that were effective from 2007 through 2010.  By retaining credits for the 2007 through 2010 period, the OCA continues, PECO is essentially determining that retail transmission rates should have been higher in 2007 through 2010 and that retaining credits for this prior period is compensatory in relation to RTEP charges.  Thus, the OCA submits that the ALJ’s reliance on the Commission-made rates doctrine is circular and in fact the doctrine does not apply.  Exc. at 15.  

		The OCA adds that during the time period in question PECO had a retail transmission rate that was based upon a FERC transmission rate, which was paid for by ratepayers.  Since the methodology underlying the Company’s stated transmission rates was determined to be unjust and unreasonable by the Seventh Circuit, the OCA argues that customers are owed a refund similar to any other case where there is a finding of an unreasonable rate.  Id. at 15-16.

		Further, the OCA objects to the ALJ’s statement that it is requesting retrospective ratemaking in this case.  In contrast, the OCA submits that it is requesting the Commission to apply the Seventh Circuit’s determination of unjust and unreasonable transmission rates, which included transmission rates from 2007 to 2010, and to require PECO to refund the credits for this period to the ratepayers.  Id. at 16-17.  

		In its reply, PECO argues that the OCA misstates black-letter law in an attempt to circumvent the principle of finality under Section 316 of the Code and the Commission-made rates doctrine, which prohibits retrospective adjustments to rates the Commission has determined to be just and reasonable.  PECO avers that the OCA’s core argument is an erroneous assertion that the 7th Circuit 2014 Remand, which vacated a FERC decision, can be construed as a reversal of the Commission’s final and unappealed order in PECO’s 1989 base rate case and the PECO Restructuring Order holding that the Company’s base rates – the same rates in effect between 2007 and 2010 – were just and reasonable.  R. Exc. at 8.  

According to PECO, the Commission and not the Seventh Circuit or FERC has exclusive subject-matter jurisdiction to adjudicate the justness and reasonableness of PECO’s rates.  In addition, PECO contends that the filed rate doctrine does not give FERC, or the federal courts reviewing FERC orders, plenary authority to decide the justness and reasonableness of retail rates that are within the jurisdiction of the Commission.  The Company argues that the OCA’s Complaints challenge rates in effect between 2007 and 2010 but that such Commission-made rates cannot be retroactively reduced to make after-the-fact reductions to PECO’s pre-2011 bills for RTEP charges.  Thus, PECO asserts that the ALJ properly rejected the OCA’s requested relief.  Id. at 13‑15.  

c.	Disposition

		Upon consideration of the pleadings, record evidence, and applicable law, we shall also deny the OCA’s second Exception.  

		Section 316 of the Code provides in pertinent part that a Commission “finding, determination or order … shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.”  66 Pa. C.S. § 316.  The final Commission Orders at the heart of this proceeding – the Order approving PECO’s 1989 base rate case and the PECO Restructuring Order – remain conclusive upon the Parties because a court has not set aside, annulled, or modified those Orders.  Since no court set aside, annulled, or modified these prior Orders, the PECO rates established therein remained in effect until January 1, 2011.  

		The 7th Circuit 2009 Remand and the 7th Circuit 2014 Remand did not operate to set aside, annul, or modify the prior Commission Orders establishing the justness and reasonableness of PECO’s base rates in effect between 2007 and 2010.  Moreover, we acknowledge that PECO’s base rates during the relevant period were established before PECO began to impose RTEP charges and, thus, could not have included those charges.  In our view, the Seventh Circuit’s invalidation of FERC’s method of allocating RTEP costs did not operate to undermine the justness and reasonableness of PECO’s base rates which did not reflect these costs.  In addition, we agree with and adopt the ALJ’s well-reasoned determination that PECO’s pre-2011 base rates were Commission-made rates.  

We further reject the OCA’s contention that the filed rate doctrine gives FERC or the Federal Courts reviewing FERC orders authority to decide the justness and reasonableness of retail rates that are within the jurisdiction of the Commission.  In Pa. Power, the Commonwealth Court rejected a utility’s claim that it was entitled to recover the cost of power purchased at a FERC-approved wholesale rate.  There, the Court agreed with the Commission that there was a valid state law basis for not automatically imposing the FERC’s decision on the Commission.  See Pa. Power, 561 A.2d at 5051 (emphasizing exclusive federal regulation over matters relating to transmission of electric energy in interstate commerce but expressly noting the reservation of some powers by the state).  Here, the OCA has not shown that the Seventh Circuit decisions automatically convert PECO’s Commission-approved rates for the 2007 through 2010 period into unjust and unreasonable rates particularly when those rates were established before PECO began imposing RTEP charges.  The OCA has not established that the filed rate doctrine requires such an outcome; nor has it satisfied its burden of establishing that the Commission improperly intruded in areas reserved for federal regulation.  

Accordingly, we find that the ALJ properly concluded that the Commission cannot lawfully grant the OCA’s requested relief.  

3.	Recovery of RTEP Charges – OCA Exc. No. 3

a.	Initial Decision

		The ALJ made a Finding of Fact that PECO never had the opportunity to recover RTEP charges incurred during 2007 through 2010.  Specifically, the ALJ provided:  “These PJM bill credits related to RTEP charges that were never passed through to customers and which PECO never had the opportunity to include for recovery in any rates it charged to customers.”  I.D. at 14; Finding of Fact No. 42 (internal citations omitted).  

b.	Exception and Reply

		In its Exception, the OCA argues that the ALJ erred in finding that PECO never had the opportunity to recover RTEP charges during the 2007 through 2010 period.  Accordingly, the OCA submits that the Commission should not adopt Finding of Fact No. 42.  Exc. at 17.

[bookmark: _Hlk73541310]		In support, the OCA contends that PECO failed to take advantage of two ratemaking courses of action available when a transmission rate generates insufficient revenue to recover a utility’s transmission capital costs or operating expenses.  First, the Company could have constructed a transmission revenue requirement that included all current costs and apply to FERC for approval of a newly stated transmission rate to recover its transmission costs.  Second, PECO could have applied to FERC for approval of a transmission formula rate on an annual basis that would have adjusted rates to recover all its costs.  Noting that PECO neglected to pursue either action, the OCA also asserts that the Company failed to file for deferral when the RTEP charges were being incurred when PECO could have done so at any time from 2007 through 2010.  Instead, the OCA argues, PECO waited until 2010 to file a base rate case requesting a reconcilable surcharge that included the RTEP expense.  Exc. at 18-19.

		Further, the OCA submits that Finding of Fact No. 42 is incorrect because there was no bar in place preventing PECO from taking action to specifically recover the RTEP expense similar to the actions of other electric distribution companies.  As an example, the OCA cites to the authorization of PPL Electric Utilities Corporation (PPL) receiving Commission permission to establish a TSC applicable to transmission services purchased from PJM’s open access transmission tariff to provide service to PPL’s POLR customers in 2004.  Exc. at 19 (citing Pa. PUC, et al. v. PPL Electric Utilities Corp., Docket Nos. R-0049255, et al., 2004 Pa. PUC LEXIS 40 (Order entered December 22, 2004)).  
In addition, the OCA cites to the authorization of the FirstEnergy Companies (FirstEnergy) to establish their TSC, designed to include all transmission service-related costs incurred to meet their POLR obligations in early 2007.  In that case, the OCA asserts that when the Commission authorized FirstEnergy to establish a TSC, the Commission also approved a request to recover deferred 2006 transmission expenses.  Exc. at 19-20 (citing Pa. PUC, et al. v. Pennsylvania Electric Company, et al., Docket Nos. R-0061366, et al., 2007 Pa. PUC LEXIS 5 (Order entered January 11, 2007)).  The OCA argues that since PECO was not under a transmission rate cap from 2007 through 2010, the Company had similar opportunities to recover RTEP charges before 2010.  Exc. at 20.  

The OCA contends that PECO took no action to recover RTEP charges incurred from 2007 through 2010 until the Company filed its semiannual adjustment in 2018 and produced no evidence establishing that its retail transmission rate collected from ratepayers was insufficient in the historical period at issue.  Accordingly, the OCA submits that the Commission should reject the finding that PECO never had the opportunity to recover the 2007 through 2010 RTEP charges.  Id.  

In its reply, PECO argues that the record evidence established that the RTEP charges imposed between 2007 through 2010 could not have been reflected in establishing the Company’s 1989 base rates in effect during that period.  PECO objects to what it characterizes as a legally flawed argument that the Company’s approved rates should not be considered Commission-made because PECO had the opportunity to ask for an increase in those rates to recover admittedly unrecognized RTEP charges.  According to PECO, there is no exception to the preclusive effect of Section 316 of the Code and the Commission-made rate doctrine.  R. Exc. at 9.  

PECO contends that the OCA conflates the Company’s Commission-jurisdictional retail rates – the only rates in which PECO could recover RTEP charges it incurred as an LSE to serve its retail load – with its FERC-jurisdictional NITS rates.  PECO avers that it charges its FERC-approved NITS rates to other LSEs, and those charges are not designed or intended to recover transmission charges, including RTEP charges, that PJM imposes on PECO in its capacity as an LSE.  Id.  

PECO argues that it is not seeking to recover a deficiency in its pre-2011 base rates and, thus, the OCA’s claim that the Company had the opportunity to recover RTEP charges is irrelevant to any issue in this case.  The Company proffers that it did not have a TSC or NBT in effect prior to January 2, 2011, and the base rates PECO charged between 2007 through 2010 were established in 1989 based on a revenue requirement that did not include PJM’s RTEP billings.  PECO reiterates that the credits at issue apply to transmission service PECO obtained prior to 2011.  Thus, PECO contends it would be entirely inappropriate to refund credits related to charges that were not reflected in the rates customers paid.  Id. at 15-18.

c.	Disposition

In its third Exception, the OCA objects to the portion of Finding of Fact No. 42 that PECO never had the opportunity to recover RTEP charges during the 2007 through 2010 time period.  Essentially, the OCA argues that PECO should give its customers credits against RTEP charges because it had the opportunity to recover those charges by seeking an increase in rates.  

The OCA’s objection is premised on the contention that PECO is attempting to impose costs on customers today through its NBT because its base rates during the 2007 through 2010 period were insufficient to recover the RTEP expense.  See Exc. at 18.  The record evidence does not support the characterization that PECO is seeking to adjust its prior rates to make up for any alleged deficiency in recovery of RTEP expenses.  
As discussed above, PECO did not have a TSC or NBT in effect before January 1, 2011, and the base rates PECO charged between 2007 and 2010 were established in the 1989 base rate proceeding on a revenue requirement that did not include PJM’s RTEP billings.  Thus, the 1989 base rates did not provide for the recovery of any RTEP charges because RTEP charges had not been created and the Company was not yet incurring those costs.  Moreover, the transmission component of the rate for POLR service that PECO charged prior to January 1, 2011, was not subject to reconciliation, refund, or recoupment like the TSC and NBT.  PECO St. 1 at 7-9; PECO St. 1-R at 4-7.  

Accordingly, any attempt by PECO to refund RTEP credits related to charges that were not reflected in customer rates would have been inappropriate.  Additionally, Section 316 of the Code and the Commission-made rates doctrine would have prohibited such a reduction in rates the Commission previously determined to be just and reasonable. 

We conclude that Finding of Fact No. 42 is an appropriate expression of the record evidence.  Thus, we shall deny OCA Exception No. 3.   

4.	Calculation of Refund Credits – OCA Exc. No. 4

a.	Initial Decision

		In the Initial Decision, the ALJ stated that the OCA did not propose any alternative approach to what could be considered a reasonable amount of credits under the FERC Settlement Agreement related to the 2007 through 2010 period.  Acknowledging that the FERC Settlement Agreement did not provide related data, the OCA had argued that the only alternative is for the Commission to assume that the credits related to pre-2011 RTEP charges should be zero.  The ALJ found the OCA’s position to be unreasonable because the transmission rates at issue are within the exclusive jurisdiction of FERC and that the Commission is preempted by federal law from ignoring or countermanding FERC’s determination.  Thus, the ALJ concluded that the OCA is precluded from questioning the reasonableness of the time-segmented distribution of RTEP charges that PECO relied upon to determine pre-2011 RTEP credits it was entitled to in this matter.  I.D. at 27.  

		Moreover, the ALJ reasoned that even if the OCA were correct that additional data might facilitate a more precise calculation, the Commission has never insisted on mathematical certitude before approving allocations or other adjustments to establish reasonable rates.  Accordingly, the ALJ concluded that the OCA’s criticisms of PECO’s calculation of the portion of the FERC Settlement Agreement related to the 2007 through 2010 period do not provide a valid basis to require the Company to refund those bill credits to customers.  Id. at 28.  

b. 	Exception and Reply

		In its Exception, the OCA contends that the ALJ erred in noting that the OCA challenged PECO’s calculation of the FERC credits applicable to the 2007 through 2010 period.  In support, the OCA asserts that it had accepted PECO’s use of time-segmented data provided by PJM as a basis for calculating RTEP charges for 2007 through 2010.  Exc. at 21 (citing OCA R.B. at 19).  

		The OCA also objects to the ALJ’s discussion of mathematical certitude pertaining to rates as being inapplicable to this proceeding.  According to the OCA, the ALJ mischaracterized the OCA’s arguments as a demand for mathematical certainty but then seemingly demanded such certainty from the OCA to prevail.  In contrast, the OCA contends, that it did not provide an alternative calculation of credits because it accepted PECO’s calculation.  The OCA further avers that it never argued that the only alternative is for the Commission to assume that the FERC Settlement Agreement credits related to pre-2011 PJM RTEP credits are zero.  Exc. at 22-23. 

		The OCA submits that the record evidence establishes that PECO’s customers were paying the PECO-stated transmission rate and the Company did not provide data to demonstrate the insufficiency of its transmission revenues to recover all or a portion of its PECO zone RTEP charges.  Submitting that it is clear the OCA accepted PECO’s credits related to the pre-2011 RTEP charges, the OCA requests that the Commission not adopt the ALJ’s discussion of these issues.  Id. at 23.  

		In its reply, PECO asserts that the OCA now explicitly acknowledges the abandonment of an issue previously made to be a key element of its case – that the calculation of $5.5 million of pre-2011 RTEP credits was not accurate or supported by record evidence.  PECO notes that the OCA did not address the issue at all in its main brief and that the mentioning of the issue in passing in its reply brief constitutes a major concession.  PECO contends that under the circumstances and given the OCA’s belated abandonment of its position, the ALJ correctly reviewed the record evidence, analyzed applicable law and offered a well-reasoned and well-supported recommendation for the Commission.  R. Exc. at 9, 21-22.  

c.	Disposition

		We find no error in the ALJ’s discussion of the calculation of refund credits.  Moreover, the OCA appears to have abandoned its prior position as to this issue in its Reply Brief.  Accordingly, and in light of our overall disposition herein, we shall deny the OCA’s fourth Exception.  

IV.	Conclusion

		Upon review we shall deny the OCA’s Exceptions and adopt the Initial Decision, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

1. [bookmark: _Hlk73343988]That the Exceptions of the Office of Consumer Advocate, filed on July 15, 2020, to the Initial Decision of Administrative Law Judge Marta Guhl, issued on June 25, 2020, are denied, consistent with this Opinion and Order.
 
2.	That the Initial Decision of Administrative Law Judge Marta Guhl, issued on June 25, 2020, is adopted, consistent with this Opinion and Order.

		3. 	That this proceeding shall be marked closed. 

							BY THE COMMISSION,
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							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  June 17, 2021

ORDER ENTERED:  June 17, 2021
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