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ORDER
BY THE COMMISSION:

Before us for consideration is a petition filed on behalf of Evolve IP, LLC (“Evolve” or “the Company”) requesting that the Commission refund to Evolve the annual intrastate Telecommunications Relay Service (TRS) surcharge revenues Evolve purports to have remitted to the TRS Fund.
  Specifically, the Company is requesting “a full refund” of the monies it has remitted to the TRS Fund for the period of June 1, 2019, through January 31, 2020, which Evolve states is $249,913.13.
  For the reasons delineated below, we hereby deny the petition.
BACKGROUND

  
By order entered May 24, 1990, at Docket No. M-00900239, the Commission approved implementation of the Pennsylvania TRS system to assist people with hearing, speech, or other disabilities to obtain equivalent telecommunications service.  A relay service fund (TRS Fund) was established to recover the eligible intrastate costs associated with the operation of TRS in Pennsylvania as well as the costs of operation of the Telecommunications Devices for the Deaf Program and the Print Media Access System Program.  See 35 P.S. §§ 6701.1-6701.4.  The TRS Fund is funded, in part, from the collection and remittance of monthly end-user billing surcharges by jurisdictional local exchange carriers that have networks utilizing traditional time-division multiplexing (TDM) technology to provide [intrastate] voice communications service to their customers. 52 Pa. Code § 63.37.  Thus, under this regulation, Pennsylvania's Incumbent Local Exchange Carriers (ILEC) and Competitive Local Exchange Carriers (CLEC) collect the monthly TRS surcharge fees and remit them to the TRS Fund based on their total aggregate access line count.
EVOLVE’S PETITION
In its Petition, Evolve states that it files and remits Pennsylvania Gross Receipts Tax (GRT) on a timely basis as required under 72 Pa. Stat. Ann. § 8101.  Petition at 1.
  Evolve further states that it conducted an internal audit with respect to the Pennsylvania TRS Surcharge covering the period June 1, 2019, through January 31, 2020.  Id.  Specifically, Evolve asserts that the findings of the internal audit were that it erroneously remitted $249,913.13 to the Commission as Pennsylvania TRS returns, rather than paying this amount correctly to the Pennsylvania Department of Revenue as its GRT.  Id.  As such, Evolve represents that it made an overpayment to the Commission and therefore, Evolve requests a full refund of the monies it remitted to the Pennsylvania TRS Fund for the period from June 1, 2019, through January 31, 2020, which it asserts is an amount totaling $249,913.13.
  Id.  
DISCUSSION

As a preliminary matter, we address a procedural deficiency regarding Evolve’s request for a refund of the TRS monies it remitted to the TRS Fund for the period of June 1, 2019, through January 31, 2020.  Under the Commission’s rules of administrative practice and procedures as set forth in Chapter 5 of Title 52 of the Pennsylvania Code (relating to special provisions; and formal proceedings), petitions for relief must be served on all persons directly affected and on other parties whom the petitioner believes will be affected by the petition as well as on the Commission’s Bureau of Investigation and Enforcement (I&E), the Pennsylvania Office of Consumer Advocate (OCA) and the Pennsylvania Office of Small Business Advocate (OSBA), as evidenced by a certificate of service filed with the petition.  52 Pa. Code § 5.41(b).  

This requirement of notice to affected persons and the statutory advocates is of particular importance.  There is no evidence that Evolve has complied with the service requirements of Section 5.41(b) of our regulations and filed the instant petition with I&E, OCA, OSBA, the Telecommunications Relay Services Advisory Board or any other interested stakeholder that may collect and remit monies to or be affected by TRS service supported by the TRS Fund.  Unless the Commission expressly orders otherwise, simple acceptance of the filing does not waive a failure to comply applicable filing requirements, and such a failure may be cause for striking all or any part of the filing.  The Commission has the discretion and authority to reject or return any filing that does not conform to any of the applicable filing requirements set forth in Chapter 5 (relating to special provisions; and formal proceedings).  52 Pa. Code § 1.91(a) and (b).

Notwithstanding this explicit authority to reject and return deficient filings, the Commission may disregard an error or defect of procedure which does not affect the substantive rights of the parties, and can liberally construe its regulations to secure a just, reasonable, speedy and inexpensive determination in every action or proceeding to which it is applicable.  52 Pa. Code § 1.2.  While Evolve failed to serve its petition on the statutory advocates or any other interested stakeholders as required by our administrative rules, and no request for a waiver of this requirement, or exception to this provision of Chapter 5 accompanied its filing as prescribed by 52 Pa. Code § 1.91, the Commission will nevertheless exercise its discretion and consider the merits of Evolve’s petition, instead of dismissing it outright.  

Section 332(a) of the Code, 66 Pa.C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is well-established that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600, 602 (Pa.Cmwlth. 1990).  This burden of proof can be satisfied by presenting evidence to support a particular proposition. See In re Loudenslager’s Estate, 430 Pa. 33, 240 A.2d 477, 482 (1968).  Evolve bears the burden of proof in this proceeding.  Therefore, Evolve must substantiate its claim that it is entitled to a refund of the subject monthly TRS surcharges it had remitted to the TRS Fund by presenting sufficient evidence in support of its claim to the Commission.

In order to for the Commission to grant the requested relief, Evolve must first prove that its services are not subject to the Pennsylvania TRS Surcharge, and second, that its representation of incorrectly remitted payments into the TRS Fund is true and accurate.  Upon review of the record in this case, Evolve has failed to meet its burden of proof on both counts.  

In its petition, Evolve asserts that it is entitled to a refund of the monthly surcharges it remitted to the TRS Fund for the period June 1, 2019, through January 31, 2020, because it does not provide services subject to the Pennsylvania TRS System as referenced in 52 Pa. Code. § 63.37.  However, this assertion, without more, is inadequate to prove that Evolve deserves a refund.  Evolve does not explain how or why the services that it offers are not subject Pennsylvania’s TRS System.  In order to be granted a refund of the deposited TRS surcharge revenues Evolve is required to present sufficient evidence in its Petition to demonstrate that its services in the Commonwealth are not subject to the Pennsylvania TRS System.
  

In addition, even if it were entitled to a refund, which on this record it is not, the Commission has been unable to authenticate the amount on monies Evolve claims it has remitted to the TRS Fund.  Evolve has not submitted in this proceeding any verifiable proof regarding the $249,913.13 amount it claims to have remitted to the TRS Fund.  Accordingly, a reconciliation of the correct amount of monies that Evolve has remitted to the TRS Fund for the relevant time period is necessary before we could consider any relief, assuming there were grounds to provide it..


Further, the Commission notes that Evolve has not cited to any statutory authority that expressly authorizes the Commission to refund amounts remitted to and received by the TRS Fund.  Accordingly, Evolve has not presented sufficient evidence for the Commission to conclude that its claim for a refund of monies it remitted to the TRS Fund for the period of June 1, 2019, through January 31, 2020, nor has it presented any legal authority to allow us to conclude that it is entitled to a refund of any TRS assessments.; THEREFORE,
IT IS ORDERED:


1.
That the Petition for Refund of Evolve IP, LLC is denied consistent with this Order.

2.
That this Order shall also be filed at Docket No. M-2019-3006851.

3.
That this Order be served upon Evolve IP, LLC; Ryan, LLC; the Office of Consumer Advocate; the Office of Small Business Advocate; the Commission’s Bureau of Investigation and Enforcement; and the Chair of the Telecommunications Relay Services Advisory Board.


4.
That this proceeding be marked closed.
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BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  June 17, 2021
ORDER ENTERED:  June 17, 2021
� The petition was filed by Ryan, LLC. Ryan acts an attorney in fact for Evolve and represents Evolve for tax preparation matters before the Pennsylvania department of Revenue.  Evolve also has engaged Ryan to represent it before the Commission in the above-captioned proceeding. A Power of Attorney and Declaration of Representative authorizing Ryan to act on Evolve’s behalf is attached to the Petition as Exhibit I.


� We note that Commission staff has been unable to authenticate this amount that Evolve claims it has deposited into the TRS Fund for the period of June 1, 2019, through January 30, 2020.


� As such, Petitioner asserts that it is in fact transmitting telegraph or telephone messages originating or terminating in Pennsylvania and billed to a service address in Pennsylvania. 


� Again, based upon a review of our records, the Commission has been unable to verify the amount of monies that Evolve may have deposited into the TRS Fund for the period of June 1, 2019, through January 30, 2020.


� A review of Commission records reveals that Evolve is not a Pennsylvania certificated telecommunications provider.  Certificated telecommunications carriers, however, are not the only class of voice service providers that can be required to support the TRS Fund.  Service providers offering fixed, interconnected, intrastate VoIP services within the Commonwealth are not exempted by Pennsylvania’s VoIP Freedom Act, 73 P.S. §§ 2251.1-2251.4, from paying TRS surcharges and supporting the TRS Fund.  73 P.S. § 2251.6.  
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