
 

 

 

 

 

 

17 North Second Street      Suite 1410      Harrisburg, PA 17101 

717.703.5900     877.868.0840     717.703.5901 Fax     cozen.com 

 

June 11, 2021 David P. Zambito 
 

Direct Phone 717-703-5892 
Direct Fax 215-989-4216 
dzambito@cozen.com VIA E-FILING 

 

 

Rosemary Chiavetta, Secretary 
Pennsylvania Public Utility Commission 
Commonwealth Keystone Building 
400 North Street 
Harrisburg, PA 17120 

Re: Application of Pennsylvania-American Water Company under Section 1102(a) of the 
Pennsylvania Public Utility Code, 66 Pa. C.S. § 1102(a), for approval of (1) the transfer, 
by sale, of substantially all of Upper Pottsgrove Township’s assets, properties and 
rights related to its wastewater collection and conveyance system to Pennsylvania-
American Water Company, and (2) the rights of Pennsylvania-American Water Company 
to begin to offer or furnish wastewater service to the public in Upper Pottsgrove 
Township, Montgomery County and a portion of Douglass Township, Berks County, 
Pennsylvania; Docket No. A-2020-3021460 et al. 

 Electronic Copies of Admitted Testimony and Exhibits 

Dear Secretary Chiavetta: 

 Pursuant to Ordering Paragraph 2 of Administrative Law Judge Jeffrey A. Watson’s Order 
Granting Joint Stipulation for Admission of Evidence and Cancelling the Evidentiary Hearings 
Scheduled for June 10-11, 2021 (attached), 52 Pa. Code § 5.412a, and the Pennsylvania Public Utility 
Commission’s Implementation Order regarding Electronic Access to Pre-Served Testimony, entered 
on January 10, 2013 in Docket No. M-2012-2331973, attached please find the following testimony and 
exhibits, which were not previously filed with the Secretary’s Bureau: 

  A. Pennsylvania-American Water Company (“PAWC”) Statements and Exhibits 

   PAWC Statement No. 1-R – Rebuttal Testimony of Scott D. Fogelsanger. 

  B. Upper Pottsgrove Township (“Upper Pottsgrove”) Statements and Exhibits 

   Upper Pottsgrove Statement No. 1-R – Rebuttal Testimony of Trace Slinkerd. 

  C. Pottstown Borough Authority/Borough of Pottstown (“PBA”BP”) 

  PBA/BP St. No. 1 – Direct Testimony of Justin M. Keller, with Exhibits A 
through F. 

  D. Shadeland Development Corporation (“Shadeland”) 

   Direct Testimony of Richard Mingey, with Exhibits A through C. 



Rosemary Chiavetta, Secretary 
June 11, 2021 
Page 2 
 ______________________________________ 

 Copies previously have been served on all active parties and were admitted into the record by 
the above-referenced order of Judge Watson. 

A copy of this filing (without enclosure) is being served in accordance with the attached 
Certificate of Service. 

 Thank you for your attention to this filing.  Please contact me if you have any question or 
concern. 

Sincerely, 

COZEN O'CONNOR 

By:  David P. Zambito 
Counsel for Pennsylvania-American Water Company 

DPZ/kmg 
Enclosure 
cc: Honorable Jeffrey A. Watson 
 Nicholas Miskanic, Legal Assistant 

Per Certificate of Service 
 Elizabeth Rose Triscari, Esq. 
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BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

 
Application of Pennsylvania-American Water 
Company under Section 1102(a) of the 
Pennsylvania Public Utility Code, 66 Pa. C.S. § 
1102(a), for approval of (1) the transfer, by sale, of 
substantially all of Upper Pottsgrove Township’s 
assets, properties and rights related to its 
wastewater collection and conveyance system to 
Pennsylvania-American Water Company, and (2) 
the rights of Pennsylvania-American Water 
Company to begin to offer or furnish wastewater 
service to the public in Upper Pottsgrove Township, 
Montgomery County and a portion of Douglass 
Township, Berks County, Pennsylvania 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
:  
:    
: 

 
 
 
 
 
Docket No. A-2020-3021460, et 
al. 

CERTIFICATE OF SERVICE 
 

 I hereby certify that I have this 9th day of June 2021 served a true copy of the foregoing  

Correspondence filing Electronic Copies of Admitted Testimony and Exhibits on the parties, 

listed below in accordance with the requirements of 52 Pa. Code §1.54 (relating to service by a 

party). 

Due to the COVID-19 Pandemic, Service is Being Made by E-Mail Only  

Erin K. Fure, Esq. 
Office of Small Business Advocate 
555 Walnut Street 
Forum Place, 1st Floor 
Harrisburg, PA 17101 
Counsel for Office of Small Business 
Advocate 
efure@pa.gov 
 
Gina L. Miller, Esq. 
Pennsylvania Public Utility Commission 
Bureau of Investigation and Enforcement 
Commonwealth Keystone Building 
400 North Street, 2nd Floor West 
Harrisburg, PA  17120 
Counsel for Bureau of Investigation 
and Enforcement 
ginmiller@pa.gov 
 

Christine Maloni Hoover, Esq. 
Erin L. Gannon, Esq. 
Harrison W. Breitman, Esq. 
Senior Assistant Consumer Advocate 
Office of Consumer Advocate 
555 Walnut Street 
Forum Place, 5th Floor 
Harrisburg, PA  17101-1923 
Counsel for Office of Consumer Advocate 
CHoover@paoca.org 
EGannon@paoca.org 
HBreitman@paoca.org 
 
Vincent M. Pompo, Esq. 
Lamb McErlane, PC 
24 E. Market Street 
P.O. Box 565 
West Chester, PA 19381 
Counsel for Pottstown Borough Authority 
and Borough of Pottstown 
vpompo@lambmcerlane.com 
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Gregg I. Adelman, Esq. 
Kaplin Stewart Meloff Reiter & Stein, P.C. 
Union Meeting Corporate Center 
910 Harvest Drive 
P.O. Box 3037 
Blue Bell, PA 19422-0765 
Counsel for Shadeland Development 
Corporation 
GAdelman@KAPLAW.com 
 
 
 

James J. Rodgers, Esq. (PA ID 21635) 
Marc A. Feller, Esq. (PA ID 19545) 
Elizabeth Preate Havey, Esq. (PA ID 80793) 
DILWORTH PAXSON LLP 
1500 Market Street, Suite 3500E 
Philadelphia, PA 19102 
Counsel for Upper Pottsgrove Township 
jrodgers@dilworthlaw.com 
mfeller@dilworthlaw.com 
epreatehavey@dilworthlaw.com 
 
 

Respectfully submitted, 
 

 
 

______________________________ 
David P. Zambito, Esquire (PA ID 80017) 
Jonathan P. Nase, Esquire (PA ID 44003) 
Cozen O’Connor 
17 North Second Street, Suite 1410 
Harrisburg, PA  17101 
(717) 703-5892 
dzambito@cozen.com 
jnase@cozen.com 
 
Attorneys for Pennsylvania-American Water 
Company 



Administrative Law Judge 
Jeffrey A. Watson's 

Order Granting Joint Stipulation for 
Admission of Evidence and Cancelling 

the Evidentiary Hearings 
Scheduled for June 10-11, 2021 

\ 
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Via electronic service only due to Emergency Order at M-2020-3019262 

 

BEFORE THE  

PENNSYLVANIA PUBLIC UTILITY COMMISSION 

 

 

 

Application of Pennsylvania-American Water   : A 2020 3021460 

Company – Wastewater Division (PAWC-WD),   :  

under Sections 1102 and 1329 of the Pennsylvania   : 

Public Utility Code, 66 Pa C.S. §§ 1102(a) and   : 

1329 (relating to enumeration of acts requiring   : 

certificate and valuation of acquired water and   :  

wastewater systems), for approval of: (1) the transfer, : 

 by sale, of substantially all of the wastewater   : 

system assets, properties and rights of Upper   : 

Pottsgrove Township related to its wastewater   : 

collection and conveyance system; (2) the right   :  

of PAWC-WD to begin to offer or furnish wastewater : 

 service to the public in Upper Providence    : 

Township, Montgomery County, and a portion of   : 

Douglass Township, Berks County, Pennsylvania;   : 

and (3) the use for ratemaking purposes of the lesser  : 

 fair market value or the negotiated purchase price of  : 

the Upper Pottsgrove Township assets related to its   : 

wastewater collection and treatment system.    : 

 

 

 

ORDER GRANTING JOINT STIPULATION 

FOR ADMISSION OF EVIDENCE AND CANCELLING THE EVIDENTIARY 

HEARINGS SCHEDULED FOR JUNE 10-11, 2021 
 

On June 9, 2021, Pennsylvania-American Water Company, the Office of 

Consumer Advocate, the Pennsylvania Public Utility Commission’s Bureau of Investigation and 

Enforcement, the Office of Small Business Advocate, Upper Pottsgrove Township, Shadeland 

Development Corporation, Pottstown Borough Authority and the Borough of Pottstown 

(collectively, the “Stipulating Parties”) filed a “Joint Stipulation for the Admission of Evidence” 

(“Stipulation”) in the above-captioned proceeding.  Each of the Stipulating Parties stipulated to 

the authenticity of the statements and exhibits listed in the Stipulation and requested that they be 

admitted into the record of this proceeding on the terms and conditions set forth in the 

Stipulation.  Certain filings contain information marked as “Confidential.”  The Stipulating 
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Parties requested that such materials be placed in non-public folders by the Secretary’s Bureau.  

The Stipulation is attached to this Order. 

 

As this request is reasonable, it will be granted. 

 

  THEREFORE, 

 

IT IS ORDERED: 

 

1. That the Stipulation, filed on June 9, 2021 and the filings, statements, and 

exhibits listed therein are admitted into the record of this proceeding on the terms and conditions 

set forth in the Stipulation; and,  

 

2. That one electronic copy of each filing, statement and exhibit listed in the 

Stipulation, together with accompanying verifications and a copy of this Order, be filed with the 

Secretary’s Bureau of the Commission, unless previously filed; and, 

 

3. That all filings designated as “Confidential” be placed in non-public 

folders by the Secretary’s Bureau of the Commission. 

 

4. That the evidentiary hearings scheduled for June 10-11, 2021 are cancelled. 

 

 

Date: June 10, 2021     _______________/s/___________________ 

Jeffrey A. Watson 

Administrative Law Judge 
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APPENDIX A 

 

FORM OF ORDER GRANTING 

JOINT STIPULATION FOR THE ADMISSION OF EVIDENCE 

 

 

BEFORE THE  

PENNSYLVANIA PUBLIC UTILITY COMMISSION 

 

_____________________________________________ 

 

Administrative Law Judge 

Jeffrey A. Watson 

_____________________________________________ 

 

Application of Pennsylvania-American Water 

Company under Section 1102(a) of the 

Pennsylvania Public Utility Code, 66 Pa. C.S. § 

1102(a), for approval of (1) the transfer, by sale, of 

substantially all of Upper Pottsgrove Township’s 

assets, properties and rights related to its 

wastewater collection and conveyance system to 

Pennsylvania-American Water Company, and (2) 

the rights of Pennsylvania-American Water 

Company to begin to offer or furnish wastewater 

service to the public in Upper Pottsgrove Township, 

Montgomery County and a portion of Douglass 

Township, Berks County, Pennsylvania 

 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

 

 

 

 

 

Docket No. A-2020-3021460, et al. 

 

_________________________________________________________ 

 

JOINT STIPULATION FOR THE ADMISSION OF EVIDENCE 

_________________________________________________________ 

 

 AND NOW COME Pennsylvania-American Water Company (“PAWC”), the Office of 

Consumer Advocate (“OCA”), the Pennsylvania Public Utility Commission’s Bureau of 

Investigation & Enforcement (“I&E”), the Office of Small Business Advocate (“OSBA”), Upper 

Pottsgrove Township (“Upper Pottsgrove”), Shadeland Development Corporation (“Shadeland”), 

and the Pottstown Borough Authority and the Borough of Pottstown (together, “PBA/BP”), being 

all the active parties to the above-captioned proceeding (hereinafter, collectively referred to as the 
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“Stipulating Parties”), to file this “Joint Stipulation for the Admission of Evidence” 

(“Stipulation”).  In support of the Stipulation, the Stipulating Parties represent as follows: 

I. Background 

Hearings were scheduled in this matter for June 10 and 11, 2021. 

There is no dispute in this matter regarding the authenticity of and admission into the 

evidentiary record of the testimony and exhibits previously served by the Stipulating Parties. 

The Stipulating Parties have agreed to waive cross-examination of all witnesses. 

In lieu of a hearing, the Stipulating Parties have agreed to submit this Stipulation. 

 

II. Stipulation of Evidence 

5. The Stipulating Parties hereby jointly stipulate to the authenticity of and admission 

into the evidentiary record in this matter of the filings, statements, and exhibits listed below.  All 

such filings, statements, and exhibits are authenticated by verifications from each supporting 

witness. 

  A. PAWC Statements and Exhibits 

   1. a. PAWC Statement No. 1 – Direct Testimony of Scott D. 

Fogelsanger, PAWC Statement No. 1, with PAWC Exhibit SDF-1 and PAWC Exhibit SDF-2 (this 

Exhibit is the Application, as amended, which was previously filed with the Secretary of the 

Pennsylvania Public Utility Commission). 

   b. PAWC Statement No. 1-R – Rebuttal Testimony of Scott D. 

Fogelsanger, PAWC Statement No. 1-R. 

   2. PAWC Statement No. 2 – Direct Testimony of Michael J. Guntrum, 

P.E. and PAWC Exhibits MJG-1 through MJG-3. 
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   3. PAWC Statement No. 3 – Direct Testimony of Rod P. Nevirauskas, 

with PAWC Exhibit RPN-1. 

   4. PAWC Statement No. 4 – Direct Testimony of Jerome C. Weinert, 

PE, ASA, CDP, with PAWC Exhibit JCW-1. 

  B. Upper Pottsgrove Statements and Exhibits 

   1. a. Upper Pottsgrove Statement No. 1 – Direct Testimony of 

Trace Slinkerd, with UPT Exhibit TS-1. 

    b. Upper Pottsgrove Statement No. 1-R – Rebuttal Testimony 

of Trace Slinkerd. 

   2. Upper Pottsgrove Statement No. 2.0 – Direct Testimony of Harold 

Walker, III, with Appendix A. 

  C. PBA/BP 

   1. PBA/BP St. No. 1 – Direct Testimony of Justin M. Keller, with 

Exhibits A through F. 

  D. Shadeland 

   1. a. Direct Testimony of Richard Mingey, with Exhibits A 

through C. 

6. This Stipulation is being presented only to move for the admission of evidence in 

the above-captioned proceeding.  Regardless of whether this Stipulation is approved, no adverse 

inference shall be drawn, nor shall prejudice result to any Stipulating Party in this or any future 

proceeding as a consequence of this Stipulation, or any of its terms or conditions. 

7. Verified Direct Statements and Exhibits of PAWC and Upper Pottsgrove were 

previously filed with the Commission’s Secretary’s Bureau.  “Confidential” materials filed with 
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the Secretary’s Bureau of the Commission by the Stipulating Parties have been so marked and 

should be placed in non-public folders by the Secretary’s Bureau.  One electronic copy of the 

remaining statements and exhibits listed in Paragraph 5 above, together with verifications from the 

supporting witnesses and the Presiding Officer’s order granting this Stipulation, will be filed with 

the Secretary’s Bureau for inclusion in the official case record upon approval of this Stipulation.  

Additionally, the Stipulating Parties shall ensure that electronic copies of statements and exhibits 

are filed with the Commission’s Secretary as required by 52 Pa. Code § 5.412a (regarding 

“Electronic submission of pre-served testimony”). 

8. Attached hereto as Appendix A is a proposed “Order Granting Joint Stipulation for 

the Admission of Evidence” for consideration by the Presiding Officer. 

 

III. Request for Relief 

WHEREFORE, the Stipulating Parties, by their respective counsel, respectfully request 

that the Honorable Administrative Law Judge Jeffrey A. Watson admit the foregoing statements 

and exhibits into the record in this proceeding on the terms and conditions set forth in this 

Stipulation. 

[Signatures appear on next page.] 
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Respectfully submitted,  

 

 

 

       

David P. Zambito, Esq. (PA ID 80017) 

Jonathan P. Nase, Esq. (PA ID 44003) 

Cozen O’Connor 

17 North Second Street, Suite 1410 

Harrisburg, PA  17101 

(717) 703-5892 

 

Elizabeth Rose Triscari, Esq. (PA ID 306921) 

Pennsylvania-American Water Company 

852 Wesley Drive 

Mechanicsburg, PA 17055 

(717) 550-1574 

 

Counsel for Pennsylvania-American  

Water Company 

 

 

       

Christine Maloni Hoover, Esq. (PA ID 50026) 

Erin L. Gannon, Esq. (PA ID 83487) 

Harrison W. Breitman, Esq. (PA ID 320580) 

Office of Consumer Advocate 

555 Walnut Street 

Forum Place, 5th Floor 

Harrisburg, PA  17101-1923 

(717) 783-5048 

 

Counsel for Office of Consumer Advocate 

 

 

____________________________________ 

Erin Fure (PA ID 312245) 

Office of Small Business Advocate 

555 Walnut Street 

Forum Place, 1st Floor 

Harrisburg, PA 17101 

(717) 783-2525 

 

Counsel for Office of Small Business 

Advocate 

 

 

 

       

James J. Rodgers, Esq. (PA ID 21635) 

Marc A. Feller, Esq. (PA ID 19545) 

Elizabeth Preate Havey, Esq. (PA ID 80793) 

DILWORTH PAXSON LLP 

1500 Market Street, Suite 3500E 

Philadelphia, PA 19102 

(215) 575-7143 

 

Counsel for Upper Pottsgrove Township 

 

 

 

 

 

 

 

 

_____________________________________ 

Gina Miller, Esq., (PA ID 313863) 

Pennsylvania Public Utility Commission 

Bureau of Investigation and Enforcement 

Commonwealth Keystone Building 

400 North Street 

Harrisburg, PA 17120 

(717) 787-8754 

 

Counsel for Bureau of Investigation and 

Enforcement 

 

 

_____________________________________ 

Vincent Pompo, Esq. (PA ID 37714) 

Lamb McErlane 

24 E. Market Street 

P.O. Box 565 

West Chester, PA 19381 

(610) 430-8000 

 

Counsel for Pottstown Borough Authority and 

Borough of Pottstown 
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____________________________________ 

Gregg I. Adelman, Esq. (PA ID 84137) 

Robert M. Tucker, Esq. (PA ID 318586) 

Kaplin Stewart 

Union Meeting Corporate Center 

910 Harvest Drive 

P.O. Box 3037 

Blue Bell, PA 19422-0765 

(610) 941-2484 

 

Counsel for Shadeland Development 

Corporation 
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A-2020-3021460 Application of Pennsylvania-American Water Company Pursuant to 
Sections 507, 1102 and 1329 of the Public Utility Code for Approval of its Acquisition of 
the Wastewater System Assets of Upper Pottsgrove Township 
 
Updated 6/1/21 
 
DAVID P ZAMBITO ESQUIRE 
JONATHAN NASE ESQUIRE 
COZEN O'CONNOR 
17 NORTH SECOND ST SUITE 1410 
HARRISBURG PA  17101 
717-703-5892 
717-773-4191 
dzambito@cozen.com 
jnase@cozen.com 
Accepts EService 
Representing Pennsylvania American 
Water Company 
 
ELIZABETH ROSE TRISCARI 
ESQUIRE 
PENNSYLVANIA AMERICAN WATER 
COMPANY 
852 WESLEY DRIVE 
MECHANICSBURG PA  17055 
717-550-1574 
Elizabeth.Triscari@amwater.com 
Accepts EService 
 
GINA MILLER ESQUIRE 
PA PUC BUREAU OF INVESTIGATION 
AND ENFORCEMENT 
400 North Street 
HARRISBURG PA  17120 
717-783-8754 
ginmiller@pa.gov 
Accepts EService 
 
ERIN FURE 
OFFICE OF SMALL BUSINESS 
ADVOCATE 
FORUM PLACE 
555 WALNUT STREET 1ST FLOOR 
HARRISBURG PA  17101 
717-783-2525 
efure@pa.gov  
 

ERIN L GANNON ESQUIRE 
CHRISTINE M HOOVER ESQUIRE 
HARRISON W BREITMAN ESQUIRE 
OFFICE OF CONSUMER ADVOCATE 
555 WALNUT STREET 5TH FLOOR 
FORUM PLACE 
HARRISBURG PA  17101 
717-783-5048 
egannon@paoca.org 
choover@paoca.org 
hbreitman@paoca.org 
Accepts EService 
 
VINCENT M POMPO, ESQUIRE 
24 E MARKET STREET 
PO BOX 565 
WEST CHESTER PA 19381 
Accepts eService 
 
 
GREG I ADELMAN, ESQUIRE 
910 HARVEST DR 
PO BOX 3037 
BLUE BELL, PA 19422 
610-941-2552 
Accepts eService 
  
JAMES J RODGERS, ESQUIRE 
MARC A. FELLER, ESQUIRE 
1500 MARKET STREET  
PHILADELPHIA PA 19102 
215-575-7143 
215-575-7242 
Accepts eService 
mfeller@dilworthlaw.com 
 

 
 
  
 
 

mailto:mfeller@dilworthlaw.com


PAWC 
Statement No. 1-R 

Rebuttal Testimony of Scott D. 
Fogelsanger 



 

 

 

 

 

 

17 North Second Street      Suite 1410      Harrisburg, PA 17101 

717.703.5900     877.868.0840     717.703.5901 Fax     cozen.com 

 

June 3, 2021 David P. Zambito 
 

Direct Phone 717-703-5892 
Direct Fax 215-989-4216 
dzambito@cozen.com VIA E-MAIL 

 

 
Honorable Jeffrey A. Watson 
Pennsylvania Public Utility Commission 
301 Fifth Avenue 
Piatt Place, Suite 220 
Pittsburgh, PA 15222 

Re: Application of Pennsylvania-American Water Company under Section 1102(a) of the 
Pennsylvania Public Utility Code, 66 Pa. C.S. § 1102(a), for approval of (1) the transfer, by 
sale, of substantially all of Upper Pottsgrove Township’s assets, properties and rights 
related to its wastewater collection and conveyance system to Pennsylvania-American 
Water Company, and (2) the rights of Pennsylvania-American Water Company to begin to 
offer or furnish wastewater service to the public in Upper Pottsgrove Township, 
Montgomery County and a portion of Douglass Township, Berks County, Pennsylvania; 
Docket No. A-2020-3021460 et al. 

 Rebuttal Testimony of Pennsylvania-American Water Company 

Dear Administrative Law Judge Watson: 

 Enclosed please find copies of the following testimony, submitted on behalf of Pennsylvania-
American Water Company in the above-referenced matter: 

1. Rebuttal Testimony of Scott D. Fogelsanger, PAWC Statement No. 1-R. 

Copies have been served on all parties, as indicated on the enclosed Certificate of Service.  Should 
you have any questions or concerns, please contact me.  Thank you. 

Sincerely, 

COZEN O'CONNOR 

By:  David P. Zambito 
Counsel for Pennsylvania-American Water Company 

DPZ/kmg 
Enclosure 

cc: Rosemary Chiavetta, Secretary (Cover Letter and Certificate of Service Only) 
 Nicholas Miskanic, Legal Assistant to ALJ Watson 

Per Certificate of Service 
 Elizabeth Rose Triscari, Esq. 
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BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION 

 

Application of Pennsylvania-American Water 

Company under Section 1102(a) of the 

Pennsylvania Public Utility Code, 66 Pa. C.S. § 

1102(a), for approval of (1) the transfer, by sale, of 

substantially all of Upper Pottsgrove Township’s 

assets, properties and rights related to its 

wastewater collection and conveyance system to 

Pennsylvania-American Water Company, and (2) 

the rights of Pennsylvania-American Water 

Company to begin to offer or furnish wastewater 

service to the public in Upper Pottsgrove Township, 

Montgomery County and a portion of Douglass 

Township, Berks County, Pennsylvania 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

:  

:    

: 

 

 

 

 

 

Docket No. A-2020-3021460, et 

al. 

CERTIFICATE OF SERVICE 

 

 I hereby certify that I have this 3rd day of June 2021 served a true copy of the foregoing  

Rebuttal Testimony of Pennsylvania-American Water Company on the parties, listed below 

in accordance with the requirements of 52 Pa. Code §1.54 (relating to service by a party). 

Due to the COVID-19 Pandemic, Service is Being Made by E-Mail Only  

Erin Fure, Esq. 

Office of Small Business Advocate 

555 Walnut Street 

Forum Place, 1st Floor 

Harrisburg, PA 17101 

Counsel for Office of Small Business 

Advocate 

efure@pa.gov 

 

Gina Miller, Esq. 

Pennsylvania Public Utility Commission 

Bureau of Investigation and Enforcement 

Commonwealth Keystone Building 

400 North Street, 2nd Floor West 

Harrisburg, PA  17120 

Counsel for Bureau of Investigation 

and Enforcement 

ginmiller@pa.gov 

 

 

 

 

 

 

Christine Maloni Hoover, Esq. 

Erin Gannon, Esq. 

Harrison W. Breitman, Esq. 

Senior Assistant Consumer Advocate 

Office of Consumer Advocate 

555 Walnut Street 

Forum Place, 5th Floor 

Harrisburg, PA  17101-1923 

Counsel for Office of Consumer Advocate 

CHoover@paoca.org 

EGannon@paoca.org 

HBreitman@paoca.org 

 

Vincent M. Pompo, Esq. 

Lamb McErlane, PC 

24 E. Market Street 

P.O. Box 565 

West Chester, PA 19381 

Counsel for Pottstown Borough Authority 

and Borough of Pottstown 

vpompo@lambmcerlane.com 
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Gregg I. Adelman, Esq. 

Kaplin Stewart Meloff Reiter & Stein, P.C. 

Union Meeting Corporate Center 

910 Harvest Drive 

P.O. Box 3037 

Blue Bell, PA 19422-0765 

Counsel for Shadeland Development 

Corporation 

GAdelman@KAPLAW.com 

 

 

 

James J. Rodgers, Esq. (PA ID 21635) 

Marc A. Feller, Esq. (PA ID 19545) 

Elizabeth Preate Havey, Esq. (PA ID 80793) 

DILWORTH PAXSON LLP 

1500 Market Street, Suite 3500E 

Philadelphia, PA 19102 

Counsel for Upper Pottsgrove Township 

jrodgers@dilworthlaw.com 

mfeller@dilworthlaw.com 

epreatehavey@dilworthlaw.com 

 

 
Respectfully submitted, 

 

 
 

______________________________ 

David P. Zambito, Esquire (PA ID 80017) 
Jonathan P. Nase, Esquire (PA ID 44003) 
Cozen O’Connor 
17 North Second Street, Suite 1410 
Harrisburg, PA  17101 
(717) 703-5892 
dzambito@cozen.com 
jnase@cozen.com 
 
Attorneys for Pennsylvania-American Water 

Company 



VERIFICATION 

I, Scott Fogelsanger hereby state that the facts above set forth above are true and correct 

to the best of my knowledge, information and belief, and that I expect to be able to prove the 

same at a hearing held in this matter. I understand that the statements made herein are made 

subject to the penalties of 18 Pa. Cons. Stat. §4904 (relating to unswom falsification to 

authorities). 

Dated: 
-----

Scott Fogelsanger, Senior Ma ager of usiness Development 

Pennsylvania-American Water Company 

KGrant�
FreeText
6/3/2021�



 

 

 

BEFORE THE  

PENNSYLVANIA PUBLIC UTILITY COMMISSION 

 

In re:  Application of Pennsylvania-American Water 

Company under Section 1102(a) of the Pennsylvania 

Public Utility Code, 66 Pa C.S. § 1102(a), for approval 

of (1) the transfer, by sale, of substantially all of Upper 

Pottsgrove Township’s assets, properties and rights 

related to its wastewater collection and conveyance 

system to Pennsylvania-American Water Company, and 

(2) the rights of Pennsylvania-American Water Company 

to begin to offer or furnish wastewater service to the 

public in  Upper Pottsgrove Township, Montgomery 

County and a portion of Douglass Township, Berks 

County, Pennsylvania. 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 
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REBUTTAL TESTIMONY OF 

SCOTT D. FOGELSANGER  

ON BEHALF OF 

PENNSYLVANIA-AMERICAN WATER COMPANY 

_____________________________________________________ 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Date:  June 3, 2021       PAWC Statement No. 1-R



 

 

REBUTTAL TESTIMONY OF 

SCOTT D. FOGELSANGER 

 

 

INTRODUCTION

 1 

 2 

Q. PLEASE STATE YOUR NAME AND BUSINESS ADDRESS FOR THE RECORD. 3 

A. My name is Scott D. Fogelsanger and my business address is 852 Wesley Drive, 4 

Mechanicsburg, PA 17011. 5 

 6 

Q. BY WHOM ARE YOU EMPLOYED AND IN WHAT CAPACITY? 7 

A. I am employed by PAWC1 as Senior Manager of Business Development. 8 

 9 

Q. HAVE YOU SUBMITTED ANY OTHER TESTIMONY IN THIS PROCEEDING? 10 

A. Yes.  I submitted direct testimony identified as PAWC Statement No. 1. 11 

 12 

Q. WHAT IS THE PURPOSE OF YOUR REBUTTAL TESTIMONY? 13 

A. My rebuttal testimony responds to the direct testimony of (a) Richard Mingey on behalf of 14 

Shadeland Development Corporation (“Shadeland”), (b) Justin M. Keller on behalf of 15 

Pottstown Borough Authority (“PBA”) and Borough of Pottstown (“BP”) (collectively, 16 

“PBA/BP”), and (c) Joan E. London, Esq., who testified at the public input hearing on 17 

behalf of her client, Artisan Construction, LLC (“Artisan”). 18 

 19 

  20 

                                                 
1  Unless otherwise noted, the acronyms and capitalized terms used in this testimony have the same meanings as set 

forth in my Direct Testimony.  
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REBUTTAL TO RICHARD MINGEY 1 

Q. PLEASE SUMMARIZE MR. MINGEY’S TESTIMONY. 2 

A. Mr. Mingey discusses a sewer line that Shadeland constructed and has not dedicated to 3 

Upper Pottsgrove, allegedly because the conditions precedent for conveyance have not 4 

occurred.  It is my understanding that Upper Pottsgrove will introduce evidence rebutting 5 

Mr. Mingey’s version of the facts regarding the ownership of the sewer line and discussing 6 

whether the Commission has jurisdiction to determine the ownership of the sewer line. 7 

I will address what Mr. Mingey failed to discuss in his testimony:  Mr. Mingey 8 

never explains why his testimony is relevant to this Application proceeding.  In fact, he 9 

never even mentions the Application or the Transaction it describes. 10 

 11 

Q. PLEASE EXPLAIN WHAT PAWC IS REQUESTING IN ITS APPLICATION. 12 

A. PAWC is asking the Commission to approve its acquisition of Upper Pottsgrove’s 13 

wastewater system (“System”), pursuant to the APA dated April 28, 2020 between Upper 14 

Pottsgrove and PAWC. 15 

 16 

Q. WHY DID SHADELAND INTERVENE IN THIS APPLICATION PROCEEDING? 17 

A. Shadeland’s Petition to Intervene claimed that it owns the disputed sewer line and argued 18 

that Shadeland has an interest in ensuring that Upper Pottsgrove does not convey property 19 

it does not own as part of the Transaction.  PAWC and Upper Pottsgrove filed Joint 20 

Preliminary Objections contending that the Commission lacks jurisdiction to resolve the 21 

dispute over ownership of the sewer line and that Shadeland fails to meet the standard for 22 
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intervention because it does not have an interest that would be bound by the Commission’s 1 

decision in this proceeding.  2 

 3 

Q. DID SHADELAND EXPLAIN WHY IT BELIEVES THE COMMISSION HAS 4 

JURISDICTION OVER ITS CLAIMS IN THE INTERVENTION?  5 

A. In its Answer to the Joint Preliminary Objections, Shadeland argued that the Commission 6 

has jurisdiction over its claims because the Commission can determine whether PAWC’s 7 

acquisition of the System is in the public interest while the dispute over ownership of the 8 

sewer line is pending. 9 

 10 

Q. DOES MR. MINGEY’S TESTIMONY ADDRESS WHETHER PAWC’S 11 

ACQUISITION OF THE SYSTEM IS IN THE PUBLIC INTEREST WHILE THE 12 

PARTIES’ DISPUTE OVER OWNERSHIP OF THE SEWER LINE IS PENDING? 13 

A. No. 14 

 15 

Q. IS PAWC’S ACQUISITION OF THE SYSTEM IN THE PUBLIC INTEREST 16 

WHILE THE PARTIES’ DISPUTE OVER OWNERSHIP OF THE SEWER LINE 17 

IS PENDING? 18 

A. Yes.  As I stated in my Direct Testimony, the Transaction is in the public interest, provides 19 

affirmative benefits of a substantial nature and should be promptly approved by the 20 

Commission.  The dispute between Shadeland and Upper Pottsgrove over ownership of the 21 

sewer line does not change that conclusion in any way. 22 
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The Commission is being asked to approve PAWC’s acquisition of the System 1 

pursuant to the APA.  The APA states that PAWC’s obligation to Close on the Transaction 2 

is conditioned on the representations and warranties of Upper Pottsgrove being true and 3 

correct on the Closing Date.  One such representation and warranty is that Upper Pottsgrove 4 

has title to the acquired assets.  Even if the Commission approves the Transaction as 5 

described in the Application, PAWC has the contractual right to refuse to Close until Upper 6 

Pottsgrove has established that it has clear title to the sewer line.  Moreover, the APA states 7 

that Upper Pottsgrove has the contractual duty to obtain clear title to the assets before they 8 

are transferred to PAWC. 9 

PAWC believes that the Commission would be setting very bad precedent for future 10 

Section 1329 application proceedings if it allows developers to use Commission process in 11 

this manner.  Rather than resolving the sewer line dispute in a civil court where it belongs, 12 

Shadeland is using Commission process to pressure a concession from Upper Pottsgrove, 13 

and possibly PAWC, on a monetary dispute that is not properly before the Commission. 14 

 15 

Q. DOES THE APA GIVE PAWC THE RIGHT TO WAIVE THIS CONDITION OF 16 

CLOSING? 17 

A. Yes, but, by this rebuttal testimony, PAWC commits that it will require that Upper 18 

Pottsgrove obtain clear title to the sewer line by dedication to Upper Pottsgrove, 19 

determination of a court of competent jurisdiction that dedication is not necessary, or other 20 

evidence reasonably satisfactory to PAWC.  If PAWC seeks to waive this condition of 21 

Closing, PAWC will file a petition with the Commission setting forth the proposed waiver 22 

and permitting Parties and the Commission an opportunity to evaluate whether the waiver 23 
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would materially alter PAWC’s Application as approved by the Commission.  In the event 1 

that such a petition is filed, PAWC agrees that Closing cannot occur until the Commission 2 

has finally resolved the petition.  Consequently, the public interest will not be adversely 3 

affected by the pending dispute over ownership of the sewer line. 4 

 5 

Q. WOULD PAWC BE ABLE TO PROVIDE ADEQUATE SERVICE TO ITS 6 

CUSTOMERS AFTER CLOSING IF UPPER POTTSGROVE WOULD FAIL TO 7 

OBTAIN CLEAR TITLE TO THE SEWER LINE BEFORE CLOSING? 8 

A. Yes.  It is my understanding that Upper Pottsgrove currently uses the sewer line to provide 9 

service to its customers.  I do not believe that Shadeland has the ability to shut off the pipes 10 

to prevent PAWC from using them to provide service to customers after Closing.  11 

Likewise, I cannot envision any circumstance in which Shadeland would or could terminate 12 

service to occupied houses or to lots in the development that Shadeland is trying to sell.  13 

The alleged dispute is over money; which is a separate issue than continuity of service and 14 

can be resolved later.  In fact, Shadeland has made no threat that it will attempt to shut 15 

down the line if the Transaction closes. 16 

In any event, this question becomes irrelevant because PAWC is committing to the 17 

Commission that Upper Pottsgrove must have clear title to the sewer line prior to Closing 18 

(unless PAWC files a Petition asking the Commission to allow it to waive the condition 19 

that Upper Pottsgrove obtain clear title to the sewer line prior to closing). 20 

 21 
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Q. WOULD PAWC OVERPAY FOR THE ASSETS OF THE SYSTEM IF UPPER 1 

POTTSGROVE WOULD FAIL TO OBTAIN CLEAR TITLE TO THE SEWER 2 

LINE PRIOR TO CLOSING? 3 

A. No.  I understand that the sewer line was installed during the last five years at an original 4 

cost of approximately $283,000.  PAWC’s requested fair market value rate base is the 5 

negotiated purchase price of $13,750,000, which is substantially less than the average of 6 

the Utility Valuation Experts’ appraisals (an average of $17,320,346).  The Utility 7 

Valuation Experts’ appraisals included the sewer line.  Even if excluded from the assets to 8 

be acquired, the sewer line would not impact the use of the negotiated purchase price as 9 

the fair market value rate base pursuant to 66 Pa. C.S. § 1329. 10 

In any event, PAWC is committing to the Commission that Upper Pottsgrove will 11 

have clear title to the sewer line prior to Closing (unless PAWC files a Petition asking the 12 

Commission to allow it to waive the condition that Upper Pottsgrove obtain clear title to 13 

the sewer line prior to closing).  This commitment is consistent with the fact that, if PAWC 14 

were to agree to lower the purchase price due to the lack of clear title to the sewer line, 15 

such lower purchase price would require PUC reconsideration of the purchase price as the 16 

fair market value ratemaking rate base under Section 1329. 17 

 18 

Q. ASIDE FROM THE DISPUTE REGARDING OWNERSHIP OF THE SEWER 19 

LINE, HAS MR. MINGEY STATED ANY OTHER REASON WHY THE 20 

TRANSACTION IS ALLEGEDLY NOT IN THE PUBLIC INTEREST? 21 

A. No, Shadeland’s sole basis for opposition is the dispute regarding ownership of the sewer 22 

line.  He raises no other issues.  Shadeland’s sole issue is resolved by PAWC’s commitment 23 
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not to waive Upper Pottsgrove’s obligation under the APA to convey clear title to the sewer 1 

line. 2 

 3 

REBUTTAL TO JUSTIN M. KELLER 4 

Q. DOES MR. KELLER STATE THE POSITION OF PBA/BP ON WHETHER THE 5 

COMMISSION SHOULD APPROVE THE APPLICATION? 6 

A. Yes.  Mr. Keller states on page 2 of his Direct Testimony that PBA/BP oppose the 7 

Application because their financial interest “as delineated in a July 2, 2013 Settlement 8 

Agreement and Release executed between the Authority and Upper Pottsgrove Township 9 

will be adversely affected by the proposed sale of Upper Pottsgrove Township’s waste 10 

water collection and conveyance system.”  I understand that Upper Pottsgrove will be 11 

introducing testimony concerning the Settlement Agreement and Release (“Settlement 12 

Agreement”).  However, I am advised by counsel that the Administrative Law Judge has 13 

dismissed PBA/BP’s Protest to the extent that it concerns a claim for the award of money 14 

damages from Upper Pottsgrove.  Therefore, the claim that the Application should be 15 

denied based on the alleged adverse financial impact to PBA/BP should not be considered 16 

by the Administrative Law Judge or the Commission. 17 

 18 

Q. DID THE ADMINISTRATIVE LAW JUDGE DISMISS THE PROTEST OF 19 

PBA/BP IN ITS ENTIRETY? 20 

A. No.  I am advised by counsel that the Administrative Law Judge did not dismiss the portion 21 

of PBA/BP’s protest relating to whether PAWC can demonstrate its ability to serve Upper 22 

Pottsgrove’s customers, which depends on the assignment at Closing from Upper 23 
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Pottsgrove to PAWC of the Sewage Treatment Service Agreement (the “STSA”) dated 1 

September 13, 2004, between Upper Pottsgrove, PBA and BP.   2 

 3 

Q. PLEASE DESCRIBE THE ASSIGNMENT PROVISION OF THE STSA. 4 

A. The STSA is attached to the Application at Appendix A-25.  Section 10.10 states that 5 

Upper Pottsgrove will not assign the agreement without the consent of PBA/BP, except to 6 

a municipal authority incorporated by Upper Pottsgrove.  Obviously, PAWC is not a 7 

municipal authority incorporated by Upper Pottsgrove.  Consequently, PBA/BP’s consent 8 

to the assignment is required.   9 

 10 

Q. DOES MR. KELLER INDICATE WHETHER PBA/BP WILL CONSENT TO THE 11 

ASSIGNMENT OF THE STSA? 12 

A. Mr. Keller states that PBA/BP have not yet consented to the assignment of the STSA.  On 13 

pages 6-7 of his Direct Testimony, however, Mr. Keller states that PBA/BP will consider 14 

consenting to the assignment, and withdrawing its protest to the Application, if (a) PAWC 15 

agrees to assume Upper Pottsgrove’s financial obligation to reimburse the Authority for 16 

the outstanding unreimbursed funds, and (b) certain other unspecified conditions are 17 

satisfied. 18 

 19 

Q. DO YOU HAVE A RESPONSE TO THIS PORTION OF MR. KELLER’S 20 

TESTIMONY? 21 
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A. Yes.  First, PAWC is unwilling to assume any obligation to pay PBA/BP in order to obtain 1 

assignment of the STSA.  Obtaining assignment is an obligation of Upper Pottsgrove under 2 

the APA and PAWC intends to hold Upper Pottsgrove to that obligation. 3 

Second, it is important to note that Mr. Keller is not asking the Commission to order 4 

PAWC to assume Upper Pottsgrove’s financial obligation.  Mr. Keller’s Direct Testimony 5 

certainly provides no basis for the Commission to find that such an order would be in the 6 

public interest.  In fact, such an order would be against the public interest; there is no reason 7 

for PAWC’s ratepayers or shareholders to assume the alleged obligation of Upper 8 

Pottsgrove pursuant to an agreement that did not involve PAWC.   9 

Third, PAWC believes it to be improper for PBA/BP to use Commission process 10 

to attempt to get this type of concession from a Commission-regulated public utility.  The 11 

Commission should strongly denounce such tactics.  The assignment is a contractual 12 

dispute between Upper Pottsgrove and PBA/BP that does not belong before the 13 

Commission.  The Commission would be setting very bad precedent for future Section 14 

1329 applications proceedings if it allows PBA/BP to use Commission process in this 15 

manner. 16 

In my view, PBA/BP is attempting to negotiate a settlement in its Direct Testimony.  17 

PAWC is open to reaching a reasonable settlement of the instant Application proceeding, 18 

but PAWC will not negotiate a settlement through the exchange of public testimony.  I am 19 

advised by counsel that Commission regulations state that settlement discussions are 20 

confidential.  If PAWC is going to negotiate a settlement, it will do so in confidential 21 

discussions between the parties. 22 

 23 
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Q. DOES PBA/BP HAVE UNBRIDLED DISCRETION OVER WHETHER TO 1 

CONSENT TO THE ASSIGNMENT OF THE STSA? 2 

A. I suspect the lawyers will argue that point in their briefs.  Nevertheless, I am advised by 3 

counsel that Upper Pottsgrove has filed an action in the Court of Common Pleas of 4 

Montgomery County, Pennsylvania, asking it to order PBA/BP to consent to the 5 

assignment.  I understand Upper Pottsgrove is introducing additional testimony regarding 6 

this proceeding. 7 

 8 

Q. DOES MR. KELLER’S TESTIMONY ADDRESS WHETHER PAWC’S 9 

ACQUISITION OF THE SYSTEM IS IN THE PUBLIC INTEREST IF PBA/BP DO 10 

NOT CONSENT TO THE ASSIGNMENT OF THE STSA? 11 

A. Yes.  On page 6 of his testimony, Mr. Keller notes that, until PBA/BP consent to the 12 

assignment, PAWC will not be able to provide adequate wastewater collection, treatment 13 

and disposal services to meet present and future customer demands.   14 

 15 

Q. DO YOU HAVE A RESPONSE TO THIS TESTIMONY? 16 

A. Yes.  As I stated in my Direct Testimony, the Transaction is in the public interest, provides 17 

affirmative benefits of a substantial nature and should be promptly approved by the 18 

Commission.  The fact that PBA/BP have not yet consented to the assignment does not 19 

modify that conclusion in any way. 20 

The Commission is being asked to approve PAWC’s acquisition of the System 21 

pursuant to the APA.  The APA states that PAWC’s obligation to Close on the Transaction 22 

is conditioned on Upper Pottsgrove obtaining all necessary consents prior to Closing.  I 23 
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direct your attention to Section 12.01(a) of the APA.  Even if the Commission approves 1 

the Transaction as described in the Application, PAWC has the contractual right to refuse 2 

to Close until Upper Pottsgrove has received PBA/BP’s consent to the assignment of the 3 

STSA.  Moreover, the APA states that Upper Pottsgrove has the contractual duty to obtain 4 

all necessary consents prior to Closing.  Please see Section 13.02(d) of the APA. 5 

 6 

Q. DOES THE APA GIVE PAWC THE RIGHT TO WAIVE THIS CONDITION OF 7 

CLOSING? 8 

A. Yes, but, by this rebuttal testimony, PAWC commits that it will not close the Transaction 9 

without assignment of the STSA.  At the current time, PAWC will need bulk treatment 10 

services from PBA/BP for the Upper Pottsgrove System.  If PAWC seeks to waive this 11 

condition of Closing, PAWC will file a petition with the Commission setting forth the 12 

proposed waiver and permitting Parties and the Commission an opportunity to evaluate 13 

whether the waiver would materially alter PAWC’s Application as approved by the 14 

Commission.  In the event that such a petition is filed, PAWC agrees that Closing cannot 15 

occur until the Commission has finally resolved the petition.  Consequently, the public 16 

interest will not be adversely affected by the fact that PBA/BP have not yet consented to 17 

the assignment of the STSA. 18 

 19 

Q. ASIDE FROM THE DISPUTE REGARDING ASSIGNMENT OF THE STSA, HAS 20 

MR. KELLER STATED ANY OTHER REASON WHY THE TRANSACTION IS 21 

ALLEGEDLY NOT IN THE PUBLIC INTEREST? 22 
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A. No, PBA/BP’s sole basis for opposition is the dispute regarding assignment of the STSA.  1 

They raise no other issues.  PBA/BP’s sole issue is resolved by PAWC’s commitment not 2 

to waive the APA condition precedent to Closing that Upper Pottsgrove must obtain 3 

assignment of the STSA. 4 

 5 

REBUTTAL TO JOAN E. LONDON, ESQ. 6 

Q. PLEASE SUMMARIZE THE TESTIMONY OF ATTORNEY LONDON. 7 

A. Ms. London testified regarding several topics, including concerns as to:  the condition of 8 

the System and delays in maintenance; potential rate increases and project delays as a result 9 

of the sale of the System; PAWC’s knowledge of and ability to honor a Corrective Action 10 

Plan (“CAP”) with the Borough of Pottstown, which is needed for connection of the 11 

Kummerer Tract development to the System; and concerns about the status of an Act 537 12 

plan amendment and the need for its completion prior to the sale.  I understand that Upper 13 

Pottsgrove will be addressing at least some of these topics in its rebuttal testimony, but I 14 

want to address them as well. 15 

 16 

Q. PLEASE ADDRESS ATTORNEY LONDON’S CONCERNS ABOUT THE 17 

CONDITION OF THE COLLECTION SYSTEM AND DELAYS IN 18 

MAINTENANCE. 19 

A. Attorney London noted that some owners of water/wastewater systems decrease 20 

maintenance activities once they decide to sell their system.  She did not allege that Upper 21 

Pottsgrove had done so, but simply expressed concern and urged the Commission to 22 

consider the issue during its review of the Application. 23 
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  PAWC has no reason to believe that Upper Pottsgrove has ceased to maintain the 1 

System since the execution of the APA.  In fact, Upper Pottsgrove is obligated pursuant to 2 

Section 9.01 of the APA to continue to manage and operate the System in the ordinary 3 

course of business in accordance with past practices and procedures and to maintain and 4 

preserve intact the business and assets of the System. 5 

Nevertheless, Attorney London points out one reason why the Transaction is in the 6 

public interest.  In my Direct Testimony, I stated that PAWC has the expertise, the record 7 

of environmental compliance, the commitment to invest in necessary capital improvements 8 

and resources, and the experienced managerial and operating personnel necessary to 9 

provide safe and reliable wastewater services to the residents of Upper Pottsgrove.  PAWC 10 

St. No. 1 p. 12.  I also stated that PAWC can draw upon a much broader range of 11 

engineering and operational experience, as well as deeper financial resources, to address 12 

operational challenges and support growth and redevelopment.  Id. p. 13. 13 

My colleague, Mr. Michael J. Guntrum, P.E., testified that, in his opinion, PAWC 14 

is better equipped than Upper Pottsgrove to maintain the System’s environmental 15 

compliance.  In addition to the reasons I discussed, Mr. Guntrum stated that, given 16 

PAWC’s existing platform in relation to the operation of water and wastewater systems in 17 

neighboring communities, PAWC is better positioned to provide wastewater services on a 18 

cost-effective basis.  PAWC St. No. 2 p. 7.  He noted that PAWC is a recognized leader in 19 

providing communities in the Commonwealth with well-maintained and reliable water and 20 

wastewater service and has extensive local knowledge due to our decades of experience 21 

providing water service to neighboring communities.  He noted the extensive resources 22 

available to PAWC, on its own and as a subsidiary of American Water.  Id.  Finally, he 23 
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discussed the five-year capital improvement plan, by which PAWC expects to invest over 1 

$4,000,000 in the System in the first five years after Closing. 2 

 3 

Q. DO YOU BELIEVE THERE IS ANY REASON TO EXPECT THAT PROJECTS 4 

WILL BE DELAYED DUE TO THE SALE OF THE SYSTEM? 5 

A. No.  PAWC has extensive experience in acquiring municipal and other water and 6 

wastewater systems, so the Closing should not cause any material delays to projects.  In 7 

addition, as Mr. Guntrum discussed in his Direct Testimony, Upper Pottsgrove and PAWC 8 

are committed to completing the five remaining line extension projects under Upper 9 

Pottsgrove’s latest Act 537 Plan.  PAWC St. No. 2 p. 3. 10 

 11 

Q. PLEASE RESPOND TO ATTORNEY LONDON’S CONCERNS ABOUT 12 

POSSIBLE RATE INCREASES. 13 

A. My colleague, Ms. Ashley E. Everette, discusses this topic in detail in her Direct 14 

Testimony, PAWC St. No. 3 pp. 9 -13, 16-17.  She notes that the Township will adopt an 15 

ordinance decreasing rates prior to Closing and PAWC will adopt those rates at Closing, 16 

but System customers will be subject to PAWC’s prevailing wastewater tariff on file with 17 

the PUC regarding all rates other than the customer charge and consumption charge.  Future 18 

rates charged to former Upper Pottsgrove customers will be determined by the Commission 19 

in future base rate proceedings and they will depend on many factors, including the amount 20 

of the wastewater revenue requirement that is allocated to water customers pursuant to 66 21 

Pa. C.S. § 1311(c).  As a result, it is impossible to accurately predict rates for former Upper 22 

Pottsgrove customers ten or twenty years from now.   Nevertheless, absent a fundamental 23 
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change to Section 1301 of the Code (which is unlikely), the Commission will continue to 1 

have a statutory obligation to ensure that all rates are “just and reasonable.” 2 

 3 

Q. IS PAWC AWARE OF, AND ABLE TO COMPLY WITH, THE CAP THAT MS. 4 

LONDON MENTIONED? 5 

A. PAWC is aware of the CAP described in the October 15, 2019 letter of LTL Consultants, 6 

Ltd., which Ms. London discussed at the public input hearing.  It is an agreement between 7 

PBA and Upper Pottsgrove.  Significantly, PBA has not expressed concern about this 8 

agreement.  It is my understanding that the CAP is essentially complete.  Consequently, 9 

the CAP presents no reason for disapproving the Application. 10 

 11 

Q. ATTORNEY LONDON ALSO EXPRESSED CONCERN ABOUT THE STATUS 12 

OF UPPER POTTSGROVE’S ACT 537 PLAN AMENDMENT AND THE NEED 13 

FOR ITS COMPLETION PRIOR TO THE SALE.  PLEASE ADDRESS THESE 14 

CONCERNS. 15 

A. The APA addresses the Act 537 Plan.  See, e.g., Sections 7.11, 9.06, and 12.08.  16 

Pennsylvania Department of Environmental Protection (“DEP”) approval of the updated 17 

Act 537 plan is a condition of Closing.  Schedules 4.05 and 5.04.  I understand that DEP 18 

approval is expected in August, 2021. 19 

 20 

CONCLUSION 21 

Q. DOES THIS CONCLUDE YOUR TESTIMONY? 22 
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A. Yes.  However, I reserve the right to supplement my testimony as additional issues and 1 

facts arise during the course of the proceeding.  Thank you. 2 
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REBUTTAL TESTIMONY OF 1 
TRACE SLINKERD  

 
 

INTRODUCTION 2 
 3 
Q. PLEASE STATE YOUR NAME AND BUSINESS ADDRESS FOR THE RECORD. 4 

A. My name is Trace Slinkerd and my business address is 1409 Farmington Avenue, 5 

Pottstown, PA 19464. 6 

 7 

Q. IN WHAT CAPACITY ARE YOU AFFILIATED WITH THE TOWNSHIP OF 8 

UPPER POTTSGROVE? 9 

A. I am the President of the Board of Commissioners (“Board”) for Upper Pottsgrove 10 

Township (“Township” or “Upper Pottsgrove”).  11 

 12 

Q. HAVE YOU SUBMITTED ANY OTHER TESTIMONY IN THIS PROCEEDING? 13 

A. Yes.  I submitted direct testimony identified as Township of Upper Pottsgrove Statement 14 

No. 1. 15 

 16 

Q. WHAT IS THE PURPOSE OF YOUR REBUTTAL TESTIMONY? 17 

A. My rebuttal testimony responds to the direct testimony of (a) Richard Mingey on behalf 18 

of Shadeland Development Corporation (“Shadeland”), (b) Justin M. Keller on behalf of 19 

Pottstown Borough Authority (“PBA”) and Borough of Pottstown (“BP”) (collectively, 20 

“PBA/BP”); and (c) Joan London, Esquire on behalf of Artisan Construction, LLC.  21 

 22 

REBUTTAL TO RICHARD MINGEY 23 
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Q. PLEASE SUMMARIZE MR. MINGEY’S TESTIMONY. 1 

A. Mr. Mingey discusses a sewer line that Shadeland constructed and has not dedicated to 2 

Upper Pottsgrove, allegedly because the conditions precedent for conveyance have not 3 

occurred.  The Township disputes Shadeland’s ownership claim of the sewer line.  Both 4 

Shadeland and the Township agree that the Commission lacks jurisdiction to decide 5 

private contractual disputes and that the Commission does not have jurisdiction to 6 

determine the ownership of the sewer line. 7 

It is important to note that Mr. Mingey’s testimony does not include an 8 

explanation as to why his testimony is relevant to this Application.  In fact, he never even 9 

mentions the Application or the Proposed Transaction (defined below) it describes. 10 

 11 

Q. PLEASE EXPLAIN WHAT PAWC IS REQUESTING IN ITS APPLICATION 12 

AND WHY THE TOWNSHIP PETITIONED TO INTERVENE. 13 

A. PAWC is asking the Commission to approve its acquisition of Upper Pottsgrove’s 14 

wastewater system (“System”), pursuant to the APA dated April 28, 2020 between Upper 15 

Pottsgrove and PAWC (the “Proposed Transaction”). The Township filed a Petition to 16 

Intervene on April 26, 2021 because PAWC’s Application directly affects the interests of 17 

the Township, which are not adequately represented by any existing party. The 18 

Township’s Petition to Intervene was granted at the Prehearing Conference. The 19 

Township fully supports PAWC’s Application. 20 

 21 

Q. WHY DID SHADELAND INTERVENE IN THIS APPLICATION 22 

PROCEEDING? 23 
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A. Shadeland’s Petition to Intervene claimed that it owns the disputed sewer line and argued 1 

that Shadeland has an interest in ensuring that Upper Pottsgrove does not convey 2 

property it does not own as part of the Proposed Transaction.  PAWC and Upper 3 

Pottsgrove filed Joint Preliminary Objections contending that the Commission lacks 4 

jurisdiction to resolve the dispute over ownership of the sewer line and that Shadeland 5 

fails to meet the standard for intervention because it does not have an interest that would 6 

be bound by the Commission’s decision in this proceeding.  7 

 8 

Q. DID SHADELAND EXPLAIN WHY IT BELIEVES THE COMMISSION HAS 9 

JURISDICTION OVER ITS CLAIMS IN THE INTERVENTION?  10 

A. In its Answer to the Joint Preliminary Objections, Shadeland argued that the Commission 11 

has jurisdiction over its claims because the Commission can determine whether PAWC’s 12 

acquisition of the System is in the public interest while the dispute over ownership of the 13 

sewer line is pending. 14 

 15 

Q. DOES MR. MINGEY’S TESTIMONY ADDRESS WHETHER THE PROPOSED 16 

TRANSACTION IS IN THE PUBLIC INTEREST WHILE THE PARTIES’ 17 

DISPUTE OVER OWNERSHIP OF THE SEWER LINE IS PENDING? 18 

A. No. 19 

 20 

Q. IS THE PROPOSED TRANSACTION IN THE PUBLIC INTEREST WHILE THE 21 

PARTIES’ DISPUTE OVER OWNERSHIP OF THE SEWER LINE IS PENDING? 22 
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A. Yes.  As I detailed in my Direct Testimony, the Proposed Transaction is in the public 1 

interest, provides affirmative benefits of a substantial nature and should be promptly 2 

approved by the Commission.  The dispute between Shadeland and the Township over 3 

ownership of the sewer line does not change that conclusion in any way.  4 

Shadeland is using the Commission process to pressure a monetary concession 5 

from the Township, and possibly PAWC, on a dispute that is not properly before the 6 

Commission rather than resolving the sewer line dispute in a civil court where it belongs. 7 

Upper Pottsgrove believes that the Commission would be setting very bad precedent for 8 

future Section 1329 applications proceedings if it allows developers to use Commission 9 

process in this manner.   10 

 11 

Q. HAS THE TOWNSHIP AGREED TO OBTAIN CLEAR TITLE TO THE SEWER 12 

LINE PRIOR TO THE CLOSING OF THE PROPOSED TRANSACTION?  13 

A. Yes. The Commission is being asked to approve the Proposed Transaction pursuant to the 14 

APA.  PAWC’s obligation to Close on the Proposed Transaction is conditioned upon the 15 

representations and warranties of the Township in the APA being true and correct on the 16 

Closing Date, including but not limited to a representation and warranty that the 17 

Township has title to the acquired assets.  The disputed sewer line is an acquired asset 18 

under the APA. PAWC, therefore, has the contractual right not to Close until the 19 

Township has established clear title to that sewer line.  It is my understanding that PAWC 20 

has committed that it will require that the Township obtain clear title to the sewer line by 21 

dedication from Shadeland to Upper Pottsgrove, determination of a court of competent 22 

jurisdiction that dedication is not necessary, or other evidence reasonably satisfactory to 23 
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PAWC.  It is also my understanding that if PAWC seeks to waive this condition of 1 

Closing, PAWC will file a petition with the Commission setting forth the proposed 2 

waiver and permitting Parties and the Commission an opportunity to evaluate whether the 3 

waiver would materially alter PAWC’s Application as approved by the Commission.  In 4 

the event that such a petition is filed, PAWC has made it clear to the Township that 5 

Closing cannot occur until the Commission has finally resolved the petition.  6 

Consequently, the public interest will not be adversely affected by the pending dispute 7 

over ownership of the sewer line. 8 

 9 

Q. WHAT STEPS DOES UPPER POTTSGROVE INTEND TO TAKE TO OBTAIN 10 

CLEAR TITLE TO THE SEWER LINE PRIOR TO THE CLOSING OF THE 11 

PROPOSED TRANSACTION? 12 

A. Shadeland is obligated to dedicate the sewer line to the Township pursuant to prior 13 

agreements between the parties.  Shadeland has provided the Township with a proposed 14 

agreement to settle the outstanding issues. The Township is open to settlement 15 

discussions.  If an agreement is not reached regarding the ownership of the sewer line in 16 

the very near future, the Township will file an action in the Court of Common Pleas of 17 

Montgomery County for immediate relief.    18 

 19 

  Q. WOULD PAWC BE ABLE TO PROVIDE ADEQUATE SERVICE TO ITS 20 

CUSTOMERS AFTER CLOSING IF UPPER POTTSGROVE WOULD FAIL TO 21 

OBTAIN CLEAR TITLE TO THE SEWER LINE BEFORE CLOSING? 22 
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A. Yes.  Upper Pottsgrove currently uses the sewer line to provide service to its customers.  I 1 

believe that it would be unlawful for Shadeland to shut off the pipes to prevent PAWC 2 

from using them to provide service to customers after Closing.  Likewise, I cannot 3 

envision any circumstance in which Shadeland would or could terminate service to 4 

occupied houses or to lots in the development that Shadeland is trying to sell.  The 5 

alleged dispute is over money; which is a separate issue than continuity of service and 6 

can be resolved later.  In fact, Shadeland has made no threat that it will attempt to shut 7 

down the line if the Proposed Transaction closes. 8 

In any event, this question becomes irrelevant because Upper Pottsgrove is 9 

contractually bound to provide clear title to the sewer line prior to Closing and PAWC is 10 

committing to the Commission that it will not waive that contractual right unless PAWC 11 

is granted by the Commission the ability to waive the right.  12 

 13 

Q. ASIDE FROM THE DISPUTE REGARDING OWNERSHIP OF THE SEWER 14 

LINE, HAS MR. MINGEY STATED ANY OTHER REASON WHY THE 15 

PROPOSED TRANSACTION IS ALLEGEDLY NOT IN THE PUBLIC 16 

INTEREST? 17 

A. No, Shadeland’s sole basis for opposition is the dispute regarding ownership of the sewer 18 

line.  The Township held multiple public meetings to receive input from the community 19 

and to review the advantages and disadvantages of the Proposed Transaction.  During 20 

those meetings and in Shadeland’s filings with the Commission, Shadeland did not 21 

dispute the reasons the Township determined the Proposed Transaction is in the public 22 
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interest. Furthermore, Shadeland’s issue is resolved by PAWC’s commitment not to 1 

waive the Township’s obligation under the APA to convey clear title to the sewer line. 2 

 3 

REBUTTAL TO JUSTIN M. KELLER 4 

Q. DOES MR. KELLER STATE THE POSITION OF PBA/BP ON WHETHER THE 5 

COMMISSION SHOULD APPROVE THE APPLICATION? 6 

A. Yes.  Mr. Keller states on page 2 of his Direct Testimony that PBA/BP oppose the 7 

Application because their financial interest “as delineated in a July 2, 2013 Settlement 8 

Agreement and Release executed between the Authority and Upper Pottsgrove Township 9 

will be adversely affected by the proposed sale of Upper Pottsgrove Township’s waste 10 

water collection and conveyance system.”   11 

 12 

Q. DID THE ADMINISTRATIVE LAW JUDGE DISMISS THE PROTEST OF 13 

PBA/BP IN ITS ENTIRETY? 14 

A. No.  I am advised by counsel that the Administrative Law Judge has dismissed 15 

PBA/BP’s Protest to the extent that it concerns a claim for the award of money damages 16 

from Upper Pottsgrove; but that the Administrative Law Judge did not dismiss the 17 

portion of PBA/BP’s protest relating to whether PAWC can demonstrate its ability to 18 

serve Upper Pottsgrove’s customers, which depends on the assignment at Closing from 19 

Upper Pottsgrove to PAWC of the Sewage Treatment Service Agreement (the “STSA”) 20 

dated September 13, 2004, between Upper Pottsgrove, PBA and BP.   21 

 22 

Q. DOES THE ASSIGNMENT OF THE STSA REQUIRE PBA/BP’S CONSENT? 23 
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A. Yes.  Section 10.10 of the STSA states that Upper Pottsgrove will not assign the 1 

agreement without the consent of PBA/BP, except to a municipal authority incorporated 2 

by Upper Pottsgrove.  PAWC is not a municipal authority incorporated by Upper 3 

Pottsgrove.  Consequently, PBA/BP’s consent to the assignment is required.   4 

 5 

Q. DOES MR. KELLER INDICATE WHETHER PBA/BP WILL CONSENT TO 6 

THE ASSIGNMENT OF THE STSA? 7 

A. Mr. Keller states that PBA/BP have not yet consented to the assignment of the STSA.  On 8 

pages 6-7 of his Direct Testimony, however, Mr. Keller states that PBA/BP will consider 9 

consenting to the assignment, and withdrawing its protest to the Application, if PAWC 10 

agrees to assume Upper Pottsgrove’s financial obligation to reimburse the Authority for 11 

the outstanding unreimbursed funds, and certain other unspecified conditions are 12 

satisfied. PAWC has indicated to the Township that this request by PBA/BP is 13 

unacceptable.  14 

 15 

Q. HAS THE TOWNSHIP TAKEN ANY ACTION TO OBTAIN THE CONSENT OF 16 

PBA/BP? 17 

A. Yes. The Township requested PBA/BP’s consent to the assignment of the STSA and in 18 

response PBA/BP for the first time in January 2021 demanded immediate and full 19 

payment of purported obligations with interest. The demand was not supported by an 20 

agreement among the parties and in fact is contrary to the past conduct of the parties.  21 

After PBA/BP refused all reasonable and good faith attempts by the Township to address 22 

the concerns of PBA/BP regarding the Proposed Transaction, the Township filed a 23 
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Complaint for an Injunction in the Court of Common Pleas of Montgomery County, 1 

Pennsylvania, asking the Court to order PBA/BP to consent to the assignment.   2 

 3 

Q. DOES MR. KELLER’S TESTIMONY ADDRESS WHETHER THE PROPOSED 4 

TRANSACTION IS IN THE PUBLIC INTEREST IF PBA/BP DO NOT CONSENT 5 

TO THE ASSIGNMENT OF THE STSA? 6 

A. Yes.  On page 6 of his testimony, Mr. Keller notes that, until PBA/BP consent to the 7 

assignment, PAWC will not be able to provide adequate wastewater collection, treatment 8 

and disposal services to meet present and future customer demands.   9 

 10 

Q. DO YOU HAVE A RESPONSE TO THIS TESTIMONY? 11 

A. Yes.  As I stated in my Direct Testimony, the Proposed Transaction is in the public 12 

interest, provides affirmative benefits of a substantial nature and should be promptly 13 

approved by the Commission.  The fact that PBA/BP have not yet consented to the 14 

assignment does not modify that conclusion in any way.  PBA/BP is using the 15 

Commission process to pressure a monetary concession from the Township on a dispute 16 

that is not properly before the Commission rather than resolving the dispute in a civil 17 

court where it belongs. 18 

 The Commission is being asked to approve the Proposed Transaction pursuant to 19 

the APA.  The APA states that PAWC’s obligation to Close on the Proposed Transaction 20 

is conditioned on Upper Pottsgrove obtaining all necessary consents prior to Closing.  I 21 

direct your attention to Section 12.01(a) of the APA.  Even if the Commission approves 22 

the Transaction as described in the Application, PAWC has the contractual right to refuse 23 
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to Close until Upper Pottsgrove has received PBA/BP’s consent to the assignment of the 1 

STSA.  Moreover, the APA states that Upper Pottsgrove has the contractual duty to 2 

obtain all necessary consents prior to Closing.  Please see Section 13.02(d) of the APA. 3 

 4 

Q. DOES THE APA GIVE PAWC THE RIGHT TO WAIVE THIS CONDITION OF 5 

CLOSING? 6 

A. Yes, but, it is my understanding that PAWC has committed that it will not close the 7 

Proposed Transaction without assignment of the STSA.  At the current time, PAWC will 8 

need bulk treatment services from PBA/BP for the Upper Pottsgrove system.  If PAWC 9 

seeks to waive this condition of Closing, PAWC has agreed to file a petition with the 10 

Commission setting forth the proposed waiver and permitting Parties and the 11 

Commission an opportunity to evaluate whether the waiver would materially alter 12 

PAWC’s Application as approved by the Commission.  In the event that such a petition is 13 

filed, it is my understanding PAWC agrees that Closing cannot occur until the 14 

Commission has finally resolved the petition.  Consequently, the public interest will not 15 

be adversely affected by the fact that PBA/BP have not yet consented to the assignment 16 

of the STSA. 17 

   18 

Q. ASIDE FROM THE DISPUTE REGARDING ASSIGNMENT OF THE STSA, 19 

HAS MR. KELLER STATED ANY OTHER REASON WHY THE PROPOSED 20 

TRANSACTION IS ALLEGEDLY NOT IN THE PUBLIC INTEREST? 21 

A. No, PBA/BP’s sole basis for opposition is the dispute regarding assignment of the STSA.  22 

They raise no other issues.  PBA/BP’s sole issue is resolved by PAWC’s commitment not 23 
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to waive the APA condition precedent to Closing that Upper Pottsgrove must obtain 1 

assignment of the STSA. 2 

 3 

REBUTTAL TO JOAN LONDON, ESQUIRE 4 

Q. WERE MS. LONDON’S TESTIMONY AND EXHIBITS ACCURATE? 5 

A. No. Her testimony and exhibits were inaccurate in three respects: (1) she failed to 6 

recognize that parts of Phase 2A and all of Phase 2B of the Kummerer Tract 7 

Development project are outside of the sewage treatment service area; (2) she incorrectly 8 

stated that Phase 2A has been approved by the Township when it has not (Phase 2B has 9 

also not been approved); and (3) she failed to recognize that the Corrective Action Plan 10 

has been essentially completed.  11 

 12 

Q. ARE THE ISSUES RAISED BY MS. LONDON IN HER TESTIMONY 13 

PROPERLY CONSIDERED BY THE COMMISSION IN THE APPROVAL OF 14 

THE APPLICATION? 15 

A. No. The issues she raised are primarily zoning and land development issues and I have 16 

been advised by counsel that they are outside the scope of the Commission’s jurisdiction.   17 

Ms. London’s concerns about the maintenance of the system are also not relevant 18 

to the consideration of the Application. The Township continues to properly maintain the 19 

system. Upon Closing of the Proposed Transaction, future maintenance will be handled in 20 

the ordinary course of business by PAWC.  21 

Ms. London’s concern about potential rate increases is also not relevant to the 22 

approval of the Application.  I have been advised by counsel that the Commission will 23 
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deal with rate increases by PAWC in the ordinary course if and after the Proposed 1 

Transaction has been approved.  2 

Finally, Ms. London’s concern about the 537 Plan is also outside the scope of 3 

these proceedings. The Township will continue to do what is required of it under Act 537 4 

and make appropriate submissions to DEP including, but not limited to, any 5 

amendment(s) that may be required in relation to the Proposed Transaction.   6 

  7 

CONCLUSION 8 

Q. DOES THIS CONCLUDE YOUR TESTIMONY? 9 

A. Yes.  However, I reserve the right to supplement my testimony as additional issues and 10 

facts arise during the course of the proceeding.  Thank you. 11 
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 Re:  In Re: Application of PA-American Water Company 
  Docket Numbers: A-2020-3021460 
  
Dear Secretary Chiavetta: 
 
 Enclosed for electronic filing with the Commission please find the Direct Testimony of 
Justin M. Keller on Behalf of Pottstown Borough Authority and the Borough of Pottstown 
in regard to the above-referenced proceeding. 
 
 All parties of record have been served pursuant the attached Certificate of Service. If you 
have any questions or concerns, please do not hesitate to contact this office.  
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 LAMB MCERLANE PC 
 
 By:       /s/ Vincent M. Pompo 
  ____________________________ 
 Vincent M. Pompo 
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Direct Testimony of Justin M. Keller 1 
 2 
 3 

Q. Please state your name and business address. 4 
 5 
A.    Justin M. Keller.  100 E High St, Pottstown, PA 19464. 6 
 7 
Q.   What is your occupation and employer? 8 
 9 
A.    I am the current Borough Manager for the Borough of Pottstown. I am also the appointed 10 
Manager of the Pottstown Borough Authority. 11 
 12 
Q. How long have you served in the role as Borough Manger? 13 
 14 
A. January 1, 2019 to present.  15 
 16 
Q. What are your responsibilities as Borough Manager?  17 
 18 
A. As Borough Manager, I serve at the will of the Borough Council and am responsible for the 19 
direction and coordination of all Borough departments and programs, except police, and the Borough’s 20 
administrative management. I am also responsible for overseeing the operation of the Pottstown Area 21 
Rapid Transit System and the Pottstown Municipal Airport. 22 
 23 
Q. How long have you served in the role as Manager of the Pottstown Borough 24 
Authority?  25 
 26 
A. January 1, 2018 to present. 27 
 28 
Q. What are your responsibilities as Manager of the Pottstown Borough Authority?  29 
 30 
A. As Authority Manager, I serve at the will of the Pottstown Borough Authority and am 31 
responsible for the direction and coordination of all authority projects and programs and its 32 
administrative management.  33 
 34 
Q. Please describe your educational background and professional experience. 35 
 36 
A. I received a Bachelor’s of Science degree, Cum Laude in Landscape Architecture from 37 
Temple University in 2005. From 2005-2006, I was employed as a project technician at Bohler 38 
Engineering - providing civil engineering and land development services to commercial clients.  39 
From 2006-2014, I was employed as a project manager at Simone Collins Landscape Architecture 40 
where I provided professional design services for parks, trails, open space, planning and zoning to 41 
public sector clients. I worked two years as the Pottstown Area Regional Recreation Coordinator 42 
from 2014-2016 where I assisted 6 municipalities in the Pottstown region with meeting their parks, 43 
trails, open space and grant needs. From 2016-2018 I was employed as the Assistant Pottstown 44 
Borough Manager.  I served as the Interim Pottstown Borough Manager from 2018-2019.  45 
 46 
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Q. Can you briefly describe the relationship between the Pottstown Borough Authority 1 
and the Borough of Pottstown?  2 
  3 
A. The Pottstown Borough Authority and the Borough of Pottstown are parties to a Lease and 4 
Sewer System Agreement.  The Pottstown Borough Authority owns a wastewater treatment facility 5 
and the Borough of Pottstown leases and operates the wastewater treatment facility. 6 
 7 
Q. On whose behalf are you testifying in this case? 8 
 9 
A.    The Borough of Pottstown and the Pottstown Borough Authority.  10 
 11 
Q. What is the subject of your testimony? 12 
 13 
A.    My testimony will address the Borough of Pottstown (“the Borough”) and the Pottstown 14 
Borough Authority’s (“the Authority”) interest in and opposition to the Application of 15 
Pennsylvania-American Water Company for approval of (1) the transfer, by sale, of substantially 16 
all of Upper Pottsgrove Township’s assets, properties and rights related to its wastewater collection 17 
and conveyance system to Pennsylvania-American Water Company and (2) the rights of 18 
Pennsylvania-American Water Company to begin furnishing wastewater service to the public in 19 
Upper Pottsgrove Township, Montgomery County, Pennsylvania and portions of Douglass 20 
Township, Berks County, Pennsylvania.  Specifically, my testimony will discuss the how the 21 
Authority’s and the Borough’s financial interest, as delineated in a July 2, 2013 Settlement 22 
Agreement and Release executed between the Authority and Upper Pottsgrove Township will be 23 
adversely affected by the proposed sale of Upper Pottsgrove Township’s waste water collection 24 
and conveyance system. 25 
 26 
Q. Can you provide some background regarding the relationship between Upper 27 
Pottsgrove Township and the Authority?  28 
 29 
A.    Upper Pottsgrove Township operates a sanitary sewer collection system.  Its system does 30 
not treat or dispose of the wastewater collected from its customers.  On or about September 13, 31 
2004, Upper Pottsgrove Township and the Authority entered into a Sewage Treatment Service 32 
Agreement whereby all wastewater generated within Upper Pottsgrove Township is conveyed to 33 
the Authority for treatment at the Authority’s treatment plant.  Please see Exhibit A attached 34 
hereto.  As part of the 2004 Sewage Treatment Service Agreement and subsequent 35 
negotiations/agreements between the parties, Upper Pottsgrove Township purchases bulk 36 
wastewater treatment capacity from the Authority.  After Upper Pottsgrove Township’s 37 
wastewater is treated at the Authority’s plant, it is disposed of.    38 
 39 
Q. Did there come a time when a dispute arose between the Authority and Upper 40 
Pottsgrove Township related to sewer meter overflows?  41 
 42 
A. Yes, in 2010-2011.  43 
 44 
Q. Can you describe the dispute and explain how the parties resolved the dispute? 45 
 46 
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A. Back in November of 2010 and August 2011, the Authority and Upper Pottsgrove 1 
Township had a dispute regarding alleged sanitary sewer flow meter readings which exceeded the 2 
amount of sanitary sewer capacity purchased by Upper Pottsgrove Township pursuant to the 2004 3 
Sewage Treatment Service Agreement (“the Overflow Dispute”).  As a result of the Overflow 4 
Dispute, Upper Pottsgrove Township and the Authority entered into a Settlement Agreement and 5 
Release dated July 2, 2013.  Please see Exhibit B attached hereto.  As a condition of the 2013 6 
Settlement Agreement and Release, the Authority and Upper Pottsgrove Township agreed to 7 
upgrade the sewer conveyance system, replace existing pipe and install new siphon boxes and pipe 8 
located in the Borough of Pottstown on Hanover Street (“The Project”).  The Project, while located 9 
within the Borough of Pottstown, was necessary to increase the conveyancing capacity of the 10 
Upper Pottsgrove Township wastewater system to the Authority’s treatment plant for a new 11 
residential development, built by Arcadia at Coddington View, LP (“Arcadia”) located within 12 
Upper Pottsgrove Township and known as Coddington View. 13 
   14 
Q. Was the Authority or the Borough required to contribute any financial capital 15 
towards The Project? 16 
 17 
A. No.  The 2013 Settlement Agreement and Release states, at paragraph 5, that the Authority 18 
“shall not be required to contribute any additional funds to and/or for The Project.”  Paragraph 6 19 
further reads “The parties agree that [the Authority] will be entitled to reimbursement, as permitted 20 
by the Authority’s Act, for any funds expended by [the Authority] to construct The Project…”  21 
 22 
Q. Was The Project completed?  23 
 24 
A.  Yes. 25 
  26 
Q. What was the total cost of The Project? 27 
 28 
A.     Pursuant to the 2013 Settlement Agreement and Release, Upper Pottsgrove Township paid 29 
$259,000.00 to the Authority for costs to expended on The Project.  The total cost of The Project 30 
was $1,073,537.00.  Arcadia contributed $345,000.00 towards The Project.  The Authority, which 31 
provided advance funding for The Project, has paid a total of $473,539.00.   32 
 33 
Q. Pursuant to the 2013 Settlement Agreement and Release, who was responsible for 34 
reimbursing the Authority for the $473,539 advance? 35 
 36 
A.  Upper Pottsgrove Township.  37 
 38 
Q. Did the Authority and/or the Borough invoice Upper Pottsgrove Township for these 39 
advanced costs? 40 
 41 
A.    Yes.  The Borough sent Upper Pottsgrove Township an invoice on March 4, 2015 in the 42 
amount of $473,407.00.  Please see Exhibit C attached hereto. 43 
 44 
Q. Did Upper Pottsgrove Township pay the amount of the invoice? 45 
 46 
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A.     Not in full.  Two payments were made by Upper Pottsgrove Township following the 1 
March 4, 2015 invoice.  2 
 3 
Q. Do you know how Upper Pottsgrove Township calculated the amount of those two 4 
payments?  5 
 6 
A. Upper Pottsgrove Township enacted Resolution No. 656 on February 17, 2015 to amend 7 
its sewer tapping fees relating to sewer and sewage disposal to include a reimbursement part.  8 
Please see Exhibit D attached hereto.  Resolution No. 656 amended the EDU (equivalent dwelling 9 
unit) tapping fee to a rate of $4,247.52 to include the following components: 10 
 11 
  Capacity Part - $1,562.52 12 
  Distribution or Collection Part - $2,392.02 13 
  Special Purpose Part - $0.00 14 
  Reimbursement Part - $292.98  15 
 16 
Q. Was it your understanding that the Reimbursement Part outlined in Resolution No. 17 
656 was to repay the Authority for the advanced costs for The Project? 18 
 19 
A. Yes.  Upper Pottsgrove Township’s Solicitor, Charles D. Garner, Jr., Esquire, sent a letter 20 
dated February 26, 2015 confirming that the Township’s Board of Commissioners enacted a 21 
resolution consistent with The Project.  Mr. Garner stated that the Township believed “the 22 
appropriate method to calculate the tapping fee resulted in a reimbursement component of 23 
approximately $292.00 per connection.” Mr. Garner also explained that the Township intended to 24 
divide the $292.00 based upon the proportionate share of the Authority and Arcadia for the 25 
construction of The Project. Please see Exhibit E attached hereto.  26 
 27 
Q. What is a Reimbursement Part? 28 
 29 
A. According to the Municipality Authorities Act, a Reimbursement Part is an optional 30 
reimbursement through written agreement to users of certain specific facilities when a fee required 31 
to be collected from such users will be reimbursed to the person at whose expense the facilities 32 
were constructed. 33 
 34 
Q. Does the Borough and the Authority have a written agreement for reimbursement of 35 
the costs of The Project with Upper Pottsgrove Township? 36 
 37 
A. Yes. The 2013 Settlement Agreement and Release is the written agreement.   38 
 39 
Q. Is the Reimbursement Part the same as the mandatory reimbursement afforded to 40 
sewer extensions constructed by developers under a separate provision of the Municipality 41 
Authorities Act? 42 
 43 
A. Absolutely not. Mandatory reimbursement is only applicable when the owner of another 44 
property not in the development for which a sewer extension was constructed connects a service 45 
line directly to the extension within ten years of dedication of the extension. The Project is not a 46 
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sewer extension and, therefore, Upper Pottsgrove’s reimbursement as stated in its Resolution 656 1 
is a Reimbursement Part and not subject to the mandatory reimbursement. 2 
 3 
Q. Can you identify the two payments (i.e. the amounts and dates paid), that you 4 
previously testified about, which were made by Upper Pottsgrove Township to the 5 
Authority?  6 
 7 
A. On September 22, 2017 the Authority received a payment of $3,222.78 to apply to The 8 
Project balance advanced by the Authority.  An additional payment of $25,350.05 was made to the 9 
Authority by Upper Pottsgrove Township by check on November 20, 2020, but the Borough has 10 
not cashed that check. 11 
 12 
Q. Why has the $25,350.05 check not been cashed? 13 
 14 
A.  Enclosed with the check was a letter dated November 20, 2020 from Upper Pottsgrove 15 
Township’s Solicitor, Charles D. Garner, Jr., Esquire, which stated, in part, “moving forward, once 16 
the system is sold to PA American, the Township no longer has the legal ability to charge a tapping 17 
fee and therefore will not be receiving any funds from new customers to pay reimbursement to the 18 
Authority.”  Please see Exhibit F attached hereto.  After receiving that letter, the Borough and 19 
Authority were concerned that if they cashed the check, they would be consenting to Upper 20 
Pottsgrove Township’s position that, after the sewer system was sold to Pennsylvania-American 21 
Water Company, the Township had no further obligation to reimburse the Authority for the 22 
advanced funding for The Project.  23 
 24 
Q.  Has Upper Pottsgrove Township approved the sale of the sewer system to 25 
Pennsylvania-American Water Company? 26 
 27 
A. Yes.  On April 20, 2020 Upper Pottsgrove Township enacted Ordinance No. 508 which 28 
authorized and approved the execution, delivery and performance of an Asset Purchase Agreement 29 
with Pennsylvania-American Water Company and the assignment of the 2004 Sewage Treatment 30 
Services Agreement to Pennsylvania-American Water Company.   31 
 32 
Q. Does the 2004 Sewage Treatment Services Agreement between the Authority and 33 
Upper Pottsgrove Township allow the Township to assign its rights to Pennsylvania-34 
American Water Company? 35 
 36 
A.    No, not without the consent of the Authority and the Borough.  Section 10.10 of the 2004 37 
Sewage Treatment Services Agreement provides, “The Township will not voluntarily assign this 38 
Service Agreement without the consent of [the Authority] and the Borough, except to a 39 
municipality authority incorporated by the Township, pursuant to applicable law.” 40 
 41 
Q. Pennsylvania-American Water Company is not a municipal authority incorporated 42 
by Upper Pottsgrove Township, correct? 43 
 44 
A.   Correct.   45 
 46 
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Q. Has the Authority and the Borough consented to the assignment of the 2004 Sewage 1 
Treatment Services Agreement to Pennsylvania-American Water Company?  2 
 3 
A. No.  4 
 5 
Q. If the Authority and the Borough do not consent to the assignment to Pennsylvania-6 
American Water Company, will Pennsylvania-American Water Company be able to close 7 
on its purchase of Upper Pottsgrove’s wastewater system? 8 
 9 
A. No.  Pennsylvania-American Water Company will not have an agreement with the 10 
Authority or Borough to treat its collected wastewater and thus, Pennsylvania-American Water 11 
Company will not be able to provide adequate wastewater collection, treatment, and disposal 12 
services to meet present and future customer demands.       13 
 14 
Q. Do you agree with Upper Pottsgrove Township’s position that after the closing of the 15 
sale of its wastewater system to Pennsylvania-American Water Company, Upper Pottsgrove 16 
Township will be absolved of its obligation to reimburse the Authority for the advance costs 17 
paid for The Project? 18 
 19 
A. Absolutely not.  That would be a breach of the 2013 Settlement Agreement and Release.  20 
Additionally, Upper Pottsgrove Township, as a governmental entity, is not permitted to unilaterally 21 
enact Ordinance No. 508 and enter into an agreement with Pennsylvania-American Water 22 
Company in a manner that would impair or eliminate Upper Pottsgrove Township’s contractual 23 
obligation to the Authority.  Such an act would violate the United States Constitution and the 24 
Pennsylvania Constitution.   25 
 26 
Q. If the sale of Upper Pottsgrove Township’s wastewater collection system is approved 27 
and Upper Pottsgrove Township’s financial obligation to reimburse the Authority for The 28 
Project advances is eliminated, what impact would the citizens of Pottstown Borough face? 29 
 30 
A. Taxpayers and ratepayers of Pottstown Borough will be forced to assume the unreimbursed 31 
advanced costs for The Project.  The ratepayers of Upper Pottsgrove Township, who will continue 32 
to receive the benefit of The Project, should continue to assume the unreimbursed costs advanced 33 
by the Authority pursuant to the terms of the 2013 Settlement Agreement and Release and Upper 34 
Pottsgrove Township Resolution No. 656.         35 
 36 
Q. What is the current amount of the unreimbursed advance owed to the Authority?  37 
 38 
A. Not including the $25,350.05 payment which is being held in escrow pending a resolution 39 
of this dispute, the total owed to the Authority is $470,184.22.    40 
 41 
Q. If Pennsylvania-American Water Company agrees to assume Upper Pottsgrove 42 
Township’s financial obligation to reimburse the Authority for the outstanding 43 
unreimbursed funds, would the Authority and the Borough consider consenting to Upper 44 
Pottsgrove Township’s assignment of the 2004 Sewage Treatment Services Agreement to 45 
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Pennsylvania-American Water Company and potentially withdrawal the Protest filed in 1 
these PUC proceedings?  2 
 3 
A. Yes, with the understanding there are other outstanding items regarding the terms of the 4 
consent and assignment to Pennsylvania-American Water Company and the terms of a support 5 
agreement with Upper Pottsgrove Township.    6 
 7 
Q. Does this conclude your direct testimony at this time? 8 
 9 
A.    Yes. However, I reserve the right to supplement my testimony on behalf of Pottstown 10 
Borough Authority and Borough of Pottstown, as additional issues and facts arise during the course 11 
of these proceedings.12 
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EXHIBIT D 



RESOLUTION NO. (o5(o 

A RESOLUTION OF THE UPPER POTTSGROVE 
TOWNSHIP BOARD OF COMMISSIONERS AMENDING 
ITS TAPPING FEE RELATING TO SANITARY SEWER 
AND SEWAGE DISPOSAL AS PERMITTED BY ARTICLE 
V, RATES AND CHARGES, OF CHAPTER 275, SEWERS 
AND SEWAGE DISPOSAL, OF THE CODE OF THE 
TOWNSHIP OF UPPER POTTSGROVE, AS AMENDED. 

WHEREAS, by Resolution No. 486, adopted Febmary 6, 2006, the Township of Upper 

Pottsgrove set forth a Comprehensive Fee Resolution; and 

WHEREAS, the Township wishes to amend its Fee Schedule to amend and revise its 

existing tapping fees relating to sewer and sewage disposal to include a reimbursement 

part/ component; and 

WHEREAS, Section 275-23, Connection Charges, of Article V, Rates and Charges, of 

Chapter 275, Sewers and Sewage Disposal, of the Code of the Township of Upper Pottsgrove, as 

amended, permits changes in connection charges and tapping fees by and through Resolution of the 

Board of Commissioners. 

NOW, THEREFORE, BE IT AND IT IS HEREBY RESOLVED by the Upper 

Pottsgrove Township Board of Commissioners and it is hereby enacted and resolved by the 

authority of same as follows: 

SECTION 1. As permitted by Section 275-23, the connection fee of One Thousand Two 

Hundred Dollars ($1,200.00) per lateral is hereby confttmed. 

SECTION 2. The tapping fee per EDU is hereby amended and established at a rate of 

Four Thousand Two Hundred Forty Seven Dollars and Fifty-Two Cents ($4,247.52) per EDU 

(equivalent dwelling unit) and based upon the following fee components: 

1 



A. Capacity Part- $1,562.52 

B. Distribution or Collection Part- $2,392.02 

C. Special Purpose Part - $0.00 

D. Reimbursement Part- $292.98 

SECTION 3. In all other respects the Comprehensive Fee Schedule is hereby ratified, 

conflrmed and readopted. 

SECTION 4. All further modifications of fees established in this Resolution shall be made 

by Resolution duly adopted by the Board of Commissioners of Upper Pottsgrove from time to time 

as deemed necessary. 

SECTION 5. The fees set forth in this Resolution shall become effective immediately upon 

approval of this Resolution. 

;nfh ENACTED and RESOLVED this _u_ day of February, 2015. 

UPPER POTTSGROVE TOWNSHIP 
BOARD OF COMMISSIONERS 
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Counsel for Petitioner  

Shadeland Development Corp 
 

 

          LAMB MCERLANE PC 
 

Dated: May 26, 2021     /s/ Vincent M. Pompo   
       Vincent M. Pompo 
       24 E. Market Street 
       P.O. Box 565 
       West Chester, PA 19381-0565 
       (610) 430-8000 
       vpompo@lambmcerlane.com 



SHADELAND DEVELOPMENT 
CORPORATION 

Direct Testimony of Richard Mingey 
with Exhibits A through C 







































/s/ Gregg I. Adelman 




