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BEFORE THE
	PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pennsylvania Public Utility Commission, et al.	:		R-2021-3024296
		:			
		:		
	v.	:	
		:           	
Columbia Gas of Pennsylvania, Inc.			:



[bookmark: _Hlk65672855]FIRST INTERIM ORDER
ADDRESSING COMPLAINANT RICHARD C. CULBERTSON’S MOTION
TO COMPEL DISCOVERY 

HISTORY OF THE PROCEEDING

On March 30, 2021, Columbia Gas of Pennsylvania, Inc. (Columbia) filed with the Pennsylvania Public Utility Commission (Commission) Supplement No. 325 to its Tariff Gas – Pa. P.U.C. No. 9.  Supplement No. 325 was issued to be effective for service rendered on or after May 29, 2021. It proposed changes to Columbia’s distribution base rates designed to produce an increase in annual revenues of approximately $98.3 million based upon data for a fully projected future test year (FPFTY) ending December 31, 2022. 

On May 6, 2021, the Commission issued an Order suspending Columbia’s Supplement No. 325 by operation of law until December 29, 2021.

On June 3, 2021, Complainant Richard C. Culbertson served discovery Set I, Question 1, which contains subparts a. through g., on Columbia.  On June 8, 2021, Columbia served objections to Mr. Culbertson’s discovery Set I, Question 1.  According to counsel for Columbia, Lindsay A. Berkstresser, Esquire, Columbia and Mr. Culbertson discussed this discovery dispute and were unable to resolve it.  
On June 11, 2021, Mr. Culbertson filed a Motion to Compel Columbia’s response to Set I, Question 1.[footnoteRef:1]  On June 17, 2021, Columbia filed its Answer to the Motion to Compel. [1:  Mr. Culbertson’s service email dated June 11, 2021, failed to attach the Motion to Compel. The Motion to Compel was sent on Sunday, June 13, 2021. Answer of Columbia to Motion to Compel, p. 2 footnote 1.  ] 


DISCUSSION

		Section 5.321(c) of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa.Code § 5.321(c), specifically provides that “a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action.”  Discovery is permitted regardless of whether the information sought “relates to the claim or defense of the party seeking discovery or to the claim or defense of another party or participant.”  Id.  Information may be discoverable, even if it would be inadmissible at a hearing.  “It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.”  Id.  Consistently, the Commission has allowed participants wide latitude in discovery matters.  Pa. P.U.C. v. The Peoples Natural Gas Company, 62 Pa. PUC 56 (August 26, 1986); and Pa. P.U.C. v. Equitable Gas Company, 61 Pa. PUC 468 (May 16, 1986).  

The Commission’s regulations place limitations on the scope of discovery.  Discovery that would cause unreasonable burden or expense or require an unreasonable investigation by a party is not permitted.  52 Pa. Code § 5.361(a)(2), (4).  “The law is [ ] clear that the Commission has the right to limit discovery that would place an unreasonable burden upon a participant in litigation.” Application of Newtown Artesian Water Company and Indian Rock Water Company, Docket No. A-212070, 1990 Pa. PUC LEXIS 83 (June 20, 1990) citing City of Pittsburgh v. Pa. PUC, 526 A.2d 1243, 1249-50 (Pa. Cmwlth. 1987); Answer of Columbia to Motion to Compel, p. 2.  
	



Mr. Culbertson’s discovery Set I, Question No. 1 provide as follows:  

Reference NiSource Inc. UNITED STATES SECURITIES AND EXCHANGE COMMISSION FORM 10-K For the fiscal year ended December 31, 2020. On page 118.

“Our management, including our chief executive officer and chief financial officer, are responsible for establishing and maintaining internal control ... Our management has adopted the 2013 framework set forth in the Committee of Sponsoring Organizations [COSO] of the Treadway Commission report, Internal Control - Integrated Framework...”

[bookmark: _Hlk73944724]a.	Does Columbia recognize the GAO Green Book – Internal Controls, to be equivalent to the COSO Internal Control-Integrated Framework requirements? Please explain.

b.	Has Columbia Gas of Pennsylvania as a subsidiary of NiSource also adopted the COSO Internal Control-Integrated Framework?

c.	Please provide NiSource and CPA applicable policies, procedures, requirements, required training material, and the like that are intended to implement this internal control integrated framework.

d. The COSO framework defines internal control as:

Internal control is a process, effected by an entity's board of directors, management, and other personnel, designed to provide reasonable assurance regarding the achievement of objectives relating to operations, reporting, and compliance.

i)	Has Columbia designed internal controls that provide reasonable assurance that objectives and requirements under operations are effective and efficient per the COSO requirements? Please provide substantiation.

ii)	Has Columbia designed internal controls that provide reasonable assurance that objectives and requirements are being met under financial, non-financial, internal, and external reporting per the COSO requirements? Please provide substantiation.

[bookmark: _Hlk73946172]iii)	Has Columbia designed internal controls that provide reasonable assurance that objectives and requirements under compliance with laws, regulations, standards from recognized standards bodies, tariff, internal policy—e.g. NiSource Gas Standards, PUC orders...? Please provide substantiation.

iv)	Has Columbia designed internal controls that provide reasonable assurance of adequate and necessary protection of assets, including company property, money, undue risk and liability, and other property per the COSO requirements? Please provide substantiation.

[bookmark: _Hlk73944998]e. Please survey senior management by name of Columbia and ask the following questions without prompting, coordinating, or research: (Please include at least ten individuals who have decision-making and accountability responsibility, and the complete audit and compliance staff. These individuals include top management from the organization chart and their leading decision-making direct reports. Include name, title, areas of responsibility, and time in position.)

i)	Have you been aware of and have read a document entitled Internal Control - Integrated Framework by the Committee of Sponsoring Organizations [COSO] of the Treadway Commission?

ii)	Have you been aware and use of a similar document entitled Internal Control in the Federal Government by U.S. Government Accountability Office?

iii)	Have you initiated changes under your area of responsibility as a result of this document? Please provide examples.

ii)	Please provide your understanding of internal controls as they apply to your organization.

 iv)	Do you know if you have access to both of these documents?

f.	If NiSource/ Columbia has a training program regarding internal controls, what is the nature of the program?

g. Is there a method used to assure compliance and conformance to requirements included in applicable laws, regulations, tariffs, and internal policy? Please explain.

i) If there are errors and omissions, what is the method to prevent and correct such deficiencies and weaknesses?
 
In its Answer to the Motion to Compel, Columbia states that it is not opposed to explaining the internal controls that the Company has in place, but Columbia contends that the internal controls referenced in Question No. 1 are not relevant to the base rate proceeding before the Commission.  

According to Columbia, Mr. Culbertson’s discovery Set I, Question No. 1, including all subparts, requests information that is irrelevant to this proceeding and unlikely to lead to the discovery of admissible evidence.  Columbia contends that subparts (c) and (d) to Question 1 are vague and worded in such a manner that it is unclear what specific information is being requested.  In addition, subpart (e) to Question 1 is unduly burdensome because it would require Columbia to survey numerous individuals, including “senior management” and “the complete audit and compliance staff” without “prompting or coordinating.”  Answer to Motion to Compel, p. 4.   

Consistently, the Commission has allowed participants wide latitude in discovery matters.  Pa. P.U.C. v. The Peoples Natural Gas Company, 62 Pa. PUC 56 (August 26, 1986); and Pa. P.U.C. v. Equitable Gas Company, 61 Pa. PUC 468 (May 16, 1986).  After reviewing the objections, Motion to Compel and Answer to the Motion, the Company’s objections to Set 1 Question No. 1 subparts a and b are denied, and Columbia is directed to answer these questions within 7 days of the date of this order.  

Columbia objects to Mr. Culbertson’s discovery Set 1, Question No. 1 subparts c and d as vague and worded in such a manner that it is unclear what specific information is being requested.   Columbia is correct on both counts.  Columbia’s objections to Mr. Culbertson’s discovery Set 1, Question No. 1 subparts c and d are sustained.  Columbia will not be compelled to answer either of these subparts. 

Columbia contends that Mr. Culbertson’s discovery Set 1, Question No. 1, subpart (e) is overly burdensome.  Question 1, subpart (e) asks Columbia to “survey senior management by name of Columbia and ask the following questions without prompting, coordinating, or research: (Please include at least ten individuals who have decision-making and accountability responsibility, and the complete audit and compliance staff. . .”  According to Columbia, not only are the questions in the requested survey irrelevant to the rates and service of Columbia, conducting the requested survey of “senior management” and “the complete audit and compliance staff” “without prompting, coordinating, or research” is an unreasonable and overly burdensome request.  Senior management and the complete audit and compliance staff consists of numerous individuals (both inside and outside of Columbia).  To survey all of these individuals would take a tremendous amount of time, effort and resources, and to reach all of these individuals “without prompting or coordinating” would be a nearly impossible task. 

		Mr. Culbertson’s discovery Set 1, Question No. 1, subpart e is unduly burdensome.  Columbia’s objection to this subpart is sustained and Columbia shall not be required to provide a response to subpart e.  

		Columbia’s objection to Mr. Culbertson’s discovery Set 1, Question No. 1 subpart f is sustained, and Columbia will not be compelled to answer it.  Subpart f requests information that is not likely to lead to the discovery of admissible evidence.  Columbia’s objection to Mr. Culbertson’s discovery Set 1, Question No. 1 subpart g and subpart g(i) is likewise sustained as these two subparts are not likely to lead to the discovery of admissible evidence. 

		THEREFORE,

		IT IS ORDERED:

1. That the Motion to Compel filed by Richard C. Culbertson dated June 11, 2021, is granted, in part, and denied in part.  

2. Columbia Gas of Pennsylvania, Inc. shall serve answers to Set 1, Question No. 1 subparts a and b only within seven days of the date of this order.    

3. Columbia Gas of Pennsylvania, Inc.’s objections to Set 1, Question No. 1 subpart c, subpart d, subpart e, subpart f and subpart g are sustained and the motion to compel answers to the same is hereby denied.  
\

Date:  June 25, 2021							/s/				
							Mark A. Hoyer
							Deputy Chief Administrative Law Judge
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