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LATE-FILED EXHIBITS AND BRIEFING ORDER

On March 1, 2021, Mr. Andrew Perrong filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Alpha Gas & Electric LLC (Alpha).  Mr. Perrong alleged that Alpha violated various sections of Title 52 of the Public Utility Code by engaging in illegal marketing via a phone call to his private telephone number on February 15, 2021. Mr. Perrong averred that while his phone number is on the National Do-Not-Call Registry, he received a call from a “spoofed” caller ID 215-412-1586. Mr. Perrong further averred that he spoke with an agent, Kevin Victor, who said that he was calling from Alpha Gas and Electric. Mr. Perrong stated that he attempted to contact Alpha about this call and received no response. Mr. Perrong specifically requested a civil penalty against Alpha for allegedly violating various portions of 52 Pa. Code, an issuance of a preliminary injunction enjoining Alpha from future violations, and a revocation of Alpha’s license for the violations.
Mr. Perrong’s complaint was served upon Alpha on March 2, 2021. On, April 6, 2021, Alpha filed an answer and new matter. Alpha’s answer denied the allegations in Mr. Perrong’s complaint and stated that Alpha was without knowledge as to the facts alleged. Alpha admitted that it received an email purportedly from Mr. Perrong on February 18, 2021. In its new matter, Alpha asserted that Mr. Perrong failed to state a claim for which relief can be granted; Mr. Perrong lacked standing; and the Commission lacked jurisdiction over Mr. Perrong’s claims.  Alpha further asserted that Mr. Perrong failed to indicate whether the call at issue was to a residential or cellular phone number. Lastly, Alpha averred that during the time period at issue it did not employ anyone by the name of Kevin Victor or Victor Kevin, and it did not have any 

agents who were authorized to conduct outbound telemarketing in the Commonwealth of Pennsylvania. Alpha requested that Mr. Perrong’s Complaint be dismissed with prejudice and that the Commission assess costs and fees.

On April 20, 2021, Mr. Perrong filed preliminary objections in response to Alpha’s answer and new matter.  Mr. Perrong’s preliminary objections were denied via my Order dated June 3, 2021.  

Mr. Perrong filed a timely reply to Alpha’s answer and new matter on April 26, 2021. Mr. Perrong denied the averments in the answer and new matter and requested a civil penalty against Alpha for violating various sections of the Pennsylvania Code, a preliminary objection enjoining Alpha from violating the Code in the future and a revocation of Alpha’s license for violating the Code.

A hearing notice was issued on May 7, 2021 establishing an initial telephonic hearing in this matter for Wednesday, June 9, 2021 at 10:00 a.m. In response to an unopposed request for a continuance by Alpha’s counsel, a rescheduled hearing notice was issued on May 13, 2021 establishing an initial telephonic hearing in this matter for Thursday, June 24, 2021 at 10:00 a.m.

On May 13, 2021, Mr. Perrong filed a motion to compel discovery. The motion to compel, which was accompanied by a notice to plead, stated that Mr. Perrong served interrogatories on Alpha on April 25, 2021, and Alpha formally objected to the interrogatories on May 5, 2021 on the grounds that the requested information is irrelevant, immaterial, creates a burden on the company to produce and impedes on the confidentiality of the company’s information. Mr. Perrong requested that Alpha’s objections be overruled and that Alpha is compelled to respond fully to the interrogatories and requests for documents.

Mr. Perrong also filed a Notice of Deposition on May 13, 2021. The Notice called for a deposition to take place virtually on June 2, 2021 at 10:00 a.m. The Notice generally stated that the deposition was to inquire about “matters” related to the Complainant and the allegations regarding the Respondent’s marketing practices, etc. Alpha filed a timely objection to the deposition notice on May 24, 2021.

On May 18, 2021, Alpha filed a timely joint motion for protective order. Moreover, in an email from Ms. Karen Moury, counsel for Alpha, dated May 17, 2021 and sent to me and Mr. Perrong, Ms. Moury requested that Mr. Perrong’s motion to compel be held in abeyance until after the issuance of a protective order. Ms. Moury further stated that Mr. Perrong reserved his right to reassert the motion to compel if he finds Alpha’s responses to be deficient, and Alpha reserved its right to respond to the motion to compel at that time. The joint motion for protective order was granted, and the motion to compel and notice of deposition were held in abeyance, via my Order dated June 3, 2021.
Mr. Perrong filed an emergency request to continue the June 24 hearing on June 18, 2021. Mr. Perrong stated a potential issue with discovery received from Alpha and requested additional time to investigate. Alpha filed a response to the emergency continuance request on June 22, 2021 in which it denied any issue with the discovery and expressed its desire to move forward with the June 24, 2021 hearing but ultimately did not oppose a continuance of the hearing. In the interest of time, I emailed the parties on June 22, 2021 to advise that the hearing would go forward as scheduled on June 24, 2021, and any outstanding issues could be addressed at that time. My June 22 email to the parties will be entered into the record as ALJ Exhibit 1 so that the underlying record is complete. 

The hearing was held on June 24, 2021 as scheduled. Mr. Perrong appeared and presented testimony and exhibits on behalf of his complaint. Karen Moury, Esquire and Lauren Burge, Esquire appeared on behalf of Alpha and presented exhibits and witness testimony in defense of the complaint. At the conclusion of the hearing, a discussion was held regarding the opportunity to submit late-filed exhibits and a brief on the disputed issues. The parties agreed that the late-filed exhibits would be submitted to the Secretary’s Bureau no later than Tuesday, July 6, 2021. These exhibits include: (1) Perrong Confidential Exhibits 2 and 3, which are recordings of the February 15, 2021 phone call that will be placed on a flash drive and submitted to the Secretary’s Bureau; (2) Perrong Exhibit 7, which will be updated information regarding the National Do Not Call Registry; and (3) Alpha Confidential Exhibit 7, which will be a copy of the telemarketing script that was in place at the time that the February 15, 2021 call was made. The parties further agreed that main briefs will be filed on August 12, 2021, and reply briefs will be filed on September 2, 2021. The purpose of this order is to memorialize the deadline for late-filed exhibits and briefing schedule and address additional procedural issues regarding briefs.  

ORDER

THEREFORE,

IT IS ORDERED:

1. That the late-filed exhibits, Perrong Confidential Exhibits 2 and 3; Perrong Exhibit 7 and Alpha Confidential Exhibit 7 must be filed with the Secretary’s Bureau no later than July 6, 2021. Perrong Exhibit 7 and Alpha Confidential Exhibit 7 must also be served on the presiding officer via email (charcollin@pa.gov) no later than July 6. Exhibits not received by this deadline will not be admitted into the record except by special permission.  

2. That the parties shall file and serve main briefs on or before August 12, 2021 and reply briefs on or before September 2, 2021 in conformance with the Commission’s regulations at 52 Pa. Code §§ 5.501, et seq. unless otherwise modified by the Presiding Officer.



3.
That the briefs must contain: (a) a concise statement or counterstatement of the case; (b) an argument, with sufficient citations to record evidence, preceded by a summary; (c) a conclusion with requested relief; (d) proposed Findings of Fact, together with page references to statements of testimony, the hearing transcript and exhibits; (e) proposed Conclusions of Law, together with legal citations and (f) proposed Ordering Paragraphs. 

4.
That the parties shall file the original copies of the main brief and reply brief with the Commission via eservice no later than 4:30 p.m. on the date due.


5.
That, due to the Covid-19 pandemic, the parties shall serve one copy of the main brief and reply brief on each other and the Presiding Officer (charcollin@pa.gov) no later than 4:30 p.m. on the date due via e-mail.


6.
That any brief not filed and served on or before the date set forth above will not be accepted except by special permission.

7.
That the parties are advised not to include any extra-record evidence in their briefs.

8.
That a party shall not introduce evidence or argument in the reply brief that is repetitive, should have been included in the main brief or substantially varies from the party’s case-in-chief.

9.
That if a brief contains a citation to an unreported decision which is not available on LEXIS or the Commission’s website, a copy of that unreported decision must be appended to the brief.

10.
That all briefs submitted in this proceeding are to be provided to the Presiding Officer in Microsoft Word format.
Dated:
June 25, 2021






/s/

 








Charece Z. Collins
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