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OPINION AND ORDER 

BY THE COMMISSION:

[bookmark: _Hlk75809843]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Order Denying Petition for Issuance of an Interim Emergency Order and Certification of Material Question issued by Administrative Law Judge (ALJ) Christopher P. Pell on June 11, 2021 (June 11 Order), in the above-captioned proceeding.  As authorized by the Commission’s Regulations, 52 Pa. Code §§ 3.10 and 5.305, Pennsylvania-American Water Company (PAWC or Company) filed a Brief in Support of its Position on the Material Question (Brief in Support) on June 18, 2021.  As of the date of this Opinion and Order, the Commission has not received a brief from Birdsboro Kosher Farms Corporation (BKF), Birdsboro Kosher Meats LLC (BKM) and PWCH LLC (PWCH) (collectively, Birdsboro or Petitioner) concerning the Material Question in the June 11 Order.  

The Material Question before the Commission is the following:

Whether the presiding Administrative Law Judge correctly denied the expedited petition for interim emergency relief requesting that Pennsylvania-American Water Company be directed to immediately restore wastewater services to Birdsboro Kosher Farms Corporation pending a resolution of the underlying billing dispute between the parties. 

See June 11 Order at 17.  For the reasons stated herein, we determine that Birdsboro failed to demonstrate, by a preponderance of the evidence, that it is entitled to interim emergency relief pursuant to 52 Pa. Code § 3.6.  Accordingly, we shall answer the Material Question in the affirmative and modify the June 11 Order, consistent with the discussion in this Opinion and Order. 

I.	History of the Proceeding

On May 28, 2021, Birdsboro filed a document titled “Formal Complaint and Petition for Ex Parte Emergency Relief under 52 Pa. Code § 3.2 and Interim Emergency Relief Pursuant to 52 Pa. Code §§ 3.6. to 3.12,” which was docketed at P‑2021-3026165 (water) and C-2021-3026163 (water).  On June 1, 2021, Birdsboro filed a document identical to the one it filed on May 28, 2021, which was docketed at P‑2021‑3026180 (wastewater) and C-2021-3026178 (wastewater).  For ease of reference, these documents will be referred to herein as Petition.[footnoteRef:1]  [1:  	As indicated by the title and review of the Petition, Birdsboro intended that the Petition serve three purposes:  (1) a formal complaint, (2) a petition for ex parte emergency relief under Section 3.2, and (3) a petition for interim emergency relief under Section 3.6.  ] 


In its Petition, Birdsboro requests that the Commission do the following:  (1) direct PAWC to immediately restore services to Birdsboro pending a resolution of the underlying billing dispute between the Parties; (2) provide a hearing on certain PAWC policies and practices leading up to the billing dispute; (3) conduct an independent determination of the lawfulness and legitimacy of PAWC’s testing and surcharges; and (4) award damages in the form of an “off-set of legitimate monies” that Birdsboro owes to PAWC.  Petition ¶ 5. 

		A prehearing conference was held on June 4, 2021, during which various procedural matters were discussed, including the Petitioner’s conflicting requests for emergency relief.[footnoteRef:2]  During this discussion, the Petitioner orally withdrew its request for ex parte emergency relief pursuant to 52 Pa. Code § 3.2 and stated that it wished to pursue only interim emergency relief pursuant to 52 Pa. Code § 3.6.  Tr. at 8-9.  Subsequently, on June 4, 2021, the Petitioner filed a document clarifying that it was seeking interim emergency relief and not ex parte emergency relief.      [2:  	The ALJ noted the Petitioner’s conflicting requests for both ex parte emergency relief under Section 3.2, which requires the Commission to act in response to an emergency, and interim emergency relief under Sections 3.6 to 3.12, which require a presiding officer to act during the pendency of a proceeding.] 


		An emergency evidentiary hearing was held on June 7, 2021.  Birdsboro was represented by counsel who presented the testimony of four witnesses and offered nine exhibits, seven of which were admitted into the record.  PAWC was represented by counsel who presented the testimony of five witnesses and offered ten exhibits which were admitted into the record.  The transcript for this proceeding consists of 267 pages.  On June 8, 2021, PAWC filed a Brief in Opposition to the Request for Interim Emergency Relief, and Birdsboro filed a Brief supporting its Petition (Petitioner Post-hearing Brief).  

	As previously noted, the ALJ issued the June 11 Order on June 11, 2021.  The ALJ determined that Birdsboro failed to demonstrate, by a preponderance of the evidence, that it is entitled to interim emergency relief under 52 Pa. Code § 3.6(b).  The ALJ also certified the June 11 Order to the Commission for consideration and disposition in accordance with 52 Pa. Code § 5.305.  June 11 Order at 16.  Further, the ALJ consolidated the Petitions for Interim Emergency Relief and Formal Complaints filed at Docket Nos. P-2021-3026165, C-2021-3026163, P-2021-3026180, and C-2021-3026178 due to the commonality of law and fact and in order to avoid unnecessary costs or delay to the Parties or the Commission.  Id. at 4 (citing 52 Pa. Code § 5.81).    

II.	Background – The Petitioner’s Request for Interim Emergency Relief

		The Petitioner explains that BKF is the producer of Kosher food products and operates the processing facility to which PAWC provides water and sewer service in Exeter Township, Berks County, Pennsylvania.  BKM is a separate and distinct Pennsylvania Corporation that operates at the same location and is responsible for the import and export of Kosher products.  PWCH is the landowner and lessor to Birdsboro and BKM.  Petition at 1-2.  The Petitioner avers that following disputes with PAWC over Industrial Pretreatment Program (IPP)[footnoteRef:3] testing and related wastewater surcharges and other billing concerns, PAWC improperly terminated its water and wastewater services.[footnoteRef:4]  Following termination of its wastewater service, Birdsboro brought in holding tanks that hold approximately 120,000 gallons of wastewater that Birdsboro has hauled away to other wastewater treatment plants.  Tr. at 64, 74.  Birdsboro states that under this process, its wastewater costs have increased from one cent per gallon to approximately ten cents per gallon.  Tr. at 63.  Birdsboro began using this alternative wastewater disposal method immediately after PAWC terminated its wastewater service on May 20, 2021, and was still using it as of the date of the hearing.  Tr. at 64.  The Petitioner maintains that this alternative method for handling its wastewater will result in Birdsboro’s business closing and becoming bankrupt within weeks unless the Commission grants the relief it requests.  Petitioner Post-hearing Brief at 8. [3:  	PAWC administers the IPP for the area served by the Exeter Wastewater Treatment System pursuant to its Commission-approved Tariff Wastewater Pa. P.U.C. No. 16.  The Tariff and IPP establish wastewater control rules that, among other things, prohibit certain discharges to the wastewater system, establish Pretreatment Standards and Requirements, require commercial and industrial customers to comply with the IPP, and require industrial customers to obtain and comply with Wastewater Discharge Permits.  See Petitioner Exh. 12.  ]  [4:  	Although PAWC initially terminated Birdsboro’s water service as well, the Petitioner’s witness, Mr. Solomon Wieder, Birdsboro’s Chief Executive Officer (CEO), testified that PAWC restored Birdsboro’s water service on June 3, 2021.  Tr. at 55-56.] 


		Additionally, during the hearing, the Petitioner presented a letter dated May 27, 2021, from the Pennsylvania Department of Environmental Protection (DEP) (DEP Letter) regarding the termination of Birdsboro’s wastewater service.  Petitioner Exh. 19.  The DEP Letter stated, in pertinent part, as follows:

Since Birdsboro no longer has a method of disposing of the wastewater generated at the Facility, the Department is requesting in accordance with 25 Pa. Code § 91.34(b), that prior to resuming production you submit a report to the Department that describes what measures you are taking to prevent the pollutants generated at your facility from directly or indirectly reaching waters of this Commonwealth, through accident, carelessness, maliciousness, hazards of weather or from another cause.  

Id.  The DEP Letter also listed items that Birdsboro needed to include in its report, including that “[b]y June 15, 2021, submit a Corrective Action Plan (CAP) with an implementation schedule for the long-term disposal of wastewater generated at the Plant.”  Additionally, the letter indicated that the DEP “believes that ‘pumping and hauling’ waste is not an effective long-term solution to handling your wastewater,” and that “[i]t is in your best interest to get re-connected to the Exeter wastewater collection system as soon as possible.”  Id.  

III.	Discussion

We note that any issue we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Additionally, we note that we will address the Parties’ positions as they pertain to the four elements necessary for interim emergency relief, as discussed below.  We will address the averments in PAWC’s Brief in Support; however, we have not received a brief from Birdsboro in response to the Material Question in the June 11 Order.  We will provide a brief summary of Birdsboro’s positions in its Post-hearing Brief for purposes of background and clarity.  In reaching our determination herein, we have considered the testimony and evidence both Parties presented during the hearing, as well as the Parties’ other filings and briefs in this proceeding.
A.	Legal Standards Governing Emergency Relief

	The purpose of an interim emergency order is to grant or deny injunctive relief during the pendency of a proceeding.  52 Pa. Code § 3.1.  “Emergency” is defined in the Commission’s Regulations as “[a] situation which presents a clear and present danger to life or property or which is uncontested and requires action prior to the next scheduled public meeting.”  52 Pa. Code § 3.1.  Petition of Direct Energy Services, LLC for Emergency Order Approving a Retail Aggregation Bidding Program for Customers of Pike County Light & Power Company, Docket No. P‑00062205 (Order entered April 20, 2006) (large rate increases did not constitute a clear and present danger to life or property); Petition of National Fuel Gas Distribution Corp. for Emergency Order Granting a Temporary Waiver of Certain Tariff Rules Related to Transportation Service, Docket Nos. P-961022 and P-961021 (Order entered March 19, 1996) (threat of depletion of gas stores in unusually cold conditions constituted a clear and present danger to life or property).  

We note that Commission determinations under Section 3.6 of our Regulations focus on the four elements required for interim emergency relief and do not typically address or require the presence of a clear or present danger.  See West Goshen Township v. Sunoco Pipeline, L.P., Docket No. C-2017-2589346 (Order entered October 26, 2017) (Sunoco Pipeline), at 22 n.10; Application of Fink Gas Company, Docket No. A‑2015-2466653 (Order entered August 20, 2015) (Fink Gas).  Unlike Section 3.2 of our Regulations, Section 3.6 does not require a petitioner to establish the existence of an emergency.  Glade Park East Home Owners Association v. Pa. PUC, 628 A.2d 468, 473 (Pa. Cmwlth. 1993) (Glade Park).[footnoteRef:5] [5:  	Based on this legal discussion, we will modify the portion of the June 11 Order within “The Petitioner’s Emergency” section that concludes that “the incidents set forth by the Petitioner do not constitute an emergency as defined by 52 Pa. Code § 3.1.”  June 11 Order at 8.    ] 

The standards that govern the issuance of interim emergency orders are set forth at 52 Pa. Code § 3.6.  Section 3.6 requires that a petition for interim emergency relief be supported by a verified statement of facts that establishes the existence of the need for emergency relief, including facts to support the following:

(1)   The petitioner’s right to relief is clear.

(2)   The need for relief is immediate.

(3)   The injury would be irreparable if relief is not granted.

(4)   The relief requested is not injurious to the public interest.

52 Pa. Code § 3.6(b).  The Commission may grant interim emergency relief only when all of the foregoing elements exist.  Glade Park, 628 A.2d at 473.

As to the first element, the Commission has determined that it is not necessary to determine the merits of a controversy in order to find that a petitioner’s right to relief is clear; rather, the basis for determining whether this standard has been met is whether a petitioner has raised “substantial legal questions.”  Core Communications, Inc. v. Verizon Pennsylvania, Inc. and Verizon North LLC, Docket No. P-2011-2253650 (Order entered September 23, 2011) (Core); Level 3 Communications, LLC v. Marianna & Scenery Hill Telephone Company, Docket No. C-20028114 (Order entered August 8, 2002) (Level 3); T.W. Phillips Gas and Oil Company v. The Peoples Natural Gas Company, 492 A.2d 776 (Pa. Cmwlth. 1985) (T.W. Phillips).[footnoteRef:6]   [6: 	In reviewing the issuance of an injunction, the Commonwealth Court held that the moving party was not required to demonstrate its absolute right to relief on the underlying claim where the other elements for injunctive relief were satisfied.  The Court held that “. . . if the other elements of a preliminary injunction are present, and the underlying claim raises important legal questions, the plaintiff’s right to relief is clear.”  T.W. Phillips at 781 (emphasis supplied).  ] 


For example, in Core, the Commission held that the ALJ’s conclusion that this prong requires a finding that a petitioner will prevail on the underlying complaint is an “unreasonably strict” interpretation of Section 3.6(b).  The Commission stated:

The basis for determining whether a petitioner has met this standard [a clear right to emergency relief] is whether the petitioner has raised “substantial legal questions.”  T.W. Phillips Gas and Oil v. Peoples Natural Gas, supra.  The inquiry into whether this standard has been met does not require a determination of the merits of the underlying controversy.

As stated above, the ALJ based her conclusion on a finding that it is “wholly uncertain” whether Core will prevail in the underlying Complaint.  In our view, this interpretation of the “right to relief” standard is unreasonably strict.  The outcome of litigation by its nature is nearly always uncertain.  Requiring a petitioner seeking emergency relief to demonstrate, with certainty, that litigation will be resolved in its favor would be an impossible burden to meet.

Core at 12 (record citation omitted).

		The party seeking relief bears the burden of proving that the facts and circumstances meet all four of the requirements of 52 Pa. Code § 3.6(b).  66 Pa. C.S. § 332(a).  The burden of proof must be carried by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the petitioner’s evidence must be more convincing, by even the smallest amount, than that presented by the other party.  Se‑Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950). 

Additionally, any finding of fact necessary to support the Commission’s decision must be based upon substantial evidence.  Mill v. Pa. PUC, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. PUC, 623 A.2d 6 (Pa. Cmwlth. 1993).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

An order granting or denying interim emergency relief is effective immediately upon issuance by the presiding officer.  A presiding officer is required to certify the grant or denial of relief to the Commission as a Material Question.  52 Pa. Code § 3.10(b).  No stay of an order granting or denying interim emergency relief is permitted while the matter is being reviewed by the Commission.  52 Pa. Code § 3.10(a). 

Upon review of the certified question, the Commission is required to do one of the following:

(1)   Continue, revoke or grant a stay of proceedings.

(2) Determine that the certification was improper and return the matter to the presiding officer for resolution.

(3) Answer the certified question..

52 Pa. Code § 5.305(e).  

B.	Birdsboro’s Petition for Emergency Relief  

1.	52 Pa. Code § 3.6(b)(1)

a.	ALJ’s Recommendation

		The first requirement to receive interim emergency relief requires the petitioner to demonstrate that its right to relief is clear.  52 Pa. Code § 3.6(b)(1).  As noted above, the Commission has interpreted this provision as requiring only a determination that a petition raises a substantial legal question, rather than a determination of the merits of a controversy in order to find that a petitioner’s right to relief is clear.  Core at 8, 12; Level 3 at 8.  

		The ALJ stated that the underlying claim in this case raises a number of questions, including the following:  (1) whether PAWC properly tested Birdsboro’s wastewater; (2) whether PAWC metered the Petitioner’s wastewater service in accordance with Commission Regulations; (3) whether PAWC billed the Petitioner for wastewater service properly and in accordance with Commission Regulations and its Commission-approved tariff; (4) whether PAWC followed Commission Regulations regarding notice prior to termination of the Petitioner’s wastewater service; and (5) whether PAWC acted in accordance with the Public Utility Code (Code) and Commission Regulations and Orders when it terminated the Petitioner’s wastewater service.  The ALJ found that these are important questions that deserve serious consideration and resolution.  June 11 Order at 11.  
 
Although the ALJ determined that the underlying claim raises substantial legal questions that deserve serious consideration by the Commission, the ALJ could not conclude that the Petitioner’s right to relief is clear.  June 11 Order at 11.  The ALJ explained that while the Petitioner disputes the accuracy of the bills PAWC issued to it, the Petitioner acknowledged during the hearing that it had received bills for service from PAWC that it did not dispute and for which it either did not pay or did not pay in full.  Id. (citing Tr. at 80-81, 134).  The ALJ concluded that the Petitioner failed to prove, by a preponderance of the evidence, that Birdsboro’s right to relief is clear, because Birdsboro acknowledged that it used and benefitted from PAWC’s wastewater service and did not pay for the service or did not pay for the service in full.  The ALJ reasoned that by law, a public utility is entitled to bill and to receive payment for the service it provides.  June 11 Order at 11 (citing 66 Pa. C.S. § 1303; Mill v. Pa. PUC, 447 A.2d 1100 (Pa. Cmwlth. 1982); Neal v. Philadelphia Gas Works, Docket No. Z‑00871874 (Final Order entered January 4, 2002); Angie’s Bar v. Duquesne Light Co., 72 Pa. P.U.C. 213 (1990)).  

		b.	Positions of the Parties

		In its Post-hearing brief, Birdsboro argued that PAWC violated its tariff by failing to properly meter Birdsboro’s wastewater service and that PAWC should have billed Birdsboro a flat rate until it began to use the effluent meter it installed over one year ago.  Birdsboro also argued that PAWC violated 52 Pa. Code § 65.7(a), which requires metered water service.  Birdsboro stated that PAWC determines Birdsboro’s wastewater volume based on the volume of water provided to Birdsboro.  Birdsboro averred that this practice violates the universal metering mandate of 52 Pa. Code § 65.7(a) because accepting wastewater discharge is a separate water service from the provision of water.  Petitioner Post-hearing Brief at 2-3.

		Further, Birdsboro contended that PAWC’s sampling methods violate its tariff, as Birdsboro stated that PAWC selectively tests its wastewater to obtain the highest pollutant results it can.  Birdsboro averred that PAWC violated its permit, which requires testing during operation, by testing on Fridays when Birdsboro is not operating for religious reasons.  Birdsboro maintained that by testing on Fridays, PAWC violated the Pennsylvania Religious Freedom Protection Act, 71 P.S. § 2404.  Finally, Birdsboro averred that PAWC is in violation of the Exeter Township Code which requires that connections to the sewer system be metered when a meter is installed.  Id. at 4.  
  
PAWC avers that ALJ Pell correctly determined that the Petitioner has not proven a clear right to relief, as PAWC believes that the Petitioner did not provide a clear justification for its position that PAWC’s termination of its wastewater service was improper.  PAWC Brief in Support at 8.  PAWC states that Birdsboro admits that its unpaid balance is over $500,000 and that a portion of the balance is undisputed.  Id. (citing Tr. at 81).  PAWC also states that only after receiving termination notices from PAWC in April 2021, did Birdsboro seek clarification about its bills, and PAWC responded to Birdsboro’s questions more than seven days before termination of service.  PAWC Brief in Support at 8.  

PAWC next addresses Birdsboro’s challenges to PAWC’s wastewater bills, as delineated in Birdsboro’s Petition, Post-hearing Brief, and during the hearing, and sets forth seven responses to these challenges.  First, PAWC states that it did not issue its first invoice to Birdsboro until May 11, 2020, and that bill contained charges covering the period from PAWC’s acquisition of the Exeter wastewater system in October 2019 through May 6, 2020.  PAWC explains that the bill incorrectly identified the charges as a Surcharge for IPP rather than a wastewater usage charge.  Id. at 9.  PAWC notes that its witnesses Ms. Cheryl DiSanti, PAWC Project Manager of Business Performance, and Mr. James Gable, PAWC Senior Manager of Operations, acknowledged and explained the circumstances that caused the delay in billing, and PAWC also explained how it obtained the meter readings to ascertain the consumption volumes used to calculate the billing for the wastewater usage charges (i.e., from the same influent meter that Exeter Township used when it owned the system) and how it provided the consumption volume to Birdsboro upon request.  Id. (citing Tr. at 176, 202-204).   
  
Second, PAWC states that it acknowledged its error of issuing two IPP Surcharges to the Birdsboro domestic water account, instead of to its wastewater account.  PAWC Brief at 9 (citing Petitioner Exhs. 15 and 16).  PAWC emphasizes that it did not subsequently bill Birdsboro’s wastewater account for those IPP Surcharges, which resulted in lower charges to Birdsboro for industrial wastewater service.  PAWC Brief in Support at 9 (citing PAWC Exh. 1).  Third, PAWC avers that its calculation of the IPP Surcharges for the third Quarter of 2020 initially contained a calculation error; however, as PAWC witness Ms. Kristin May, PAWC Water Quality and Environmental Compliance Supervisor, testified and as reflected in PAWC Exhibit 8 at pages 3-5, PAWC identified and corrected the error.  PAWC Brief in Support at 9.    
  
Fourth, PAWC responds to Birdsboro’s challenges to some of the IPP Surcharges based on sampling issues.  PAWC asserts that while the Petitioner’s witnesses made vague and unsupported allegations about “skewing” and “manipulating” samples, they provided no evidence or objective criteria that invalidated PAWC’s sampling methodology.  Id.  PAWC states that on the other hand, the Company provided evidence from witnesses with knowledge, experience, training, and licenses who testified that:  (1) the sampling was conducted in compliance with PAWC’s tariff and Birdsboro’s IPP Permit, (2) the methodology of the sampling was appropriate and consistent with how it was done when Exeter Township owned the system, and (3) twenty-four-hour wastewater samples were obtained on a random mix of days when the plant was generating wastewater.  Id. at 9-10 (citing Tr. at 169-170, 238-240).  

The Company continues by responding to the Petitioner’s argument that it was improper for the Company to collect samples on Fridays, because the plant is not actively processing on Fridays.  PAWC contends that this argument is flawed for several reasons.  First, PAWC avers that its witnesses Ms. May and Mr. David Seltzer, PAWC Fields Operations Supervisor, explained that the twenty-four-hour sample is picked up on Friday but captures wastewater from Thursday into Friday.  Second, PAWC states that while the plant may not be processing on Fridays, it is still generating wastewater for cleaning and other functions.  PAWC Brief in Support at 10.  PAWC’s witness Ms. May explained that IPP results and surcharge calculations are not based on a single day’s test results but are based on the average of up to fourteen separate samples taken on multiple days of several weeks over the course of a calendar quarter.  Id. (citing Tr. at 238-240; PAWC Exhs. 5, 6, and 8).   

Fifth, PAWC addresses Birdsboro’s argument that it was improper for the Company to use an influent meter rather than an effluent meter to calculate wastewater usage at Birdsboro’s plant.  PAWC Brief in Support at 10.  PAWC explains that its witness testified that the influent meter had always been used to measure usage at the Birdsboro plant, dating back to when Exeter Township provided the wastewater service, and the effluent meter is not configured for billing purposes.  Id. (citing Tr. at 150-153).   

Sixth, PAWC disagrees with the Petitioner’s argument in its Post-hearing Brief that Section 65.7 of the Commission’s Regulations, 52 Pa. Code § 65.7, requires metered water service and that PAWC was not complying with this requirement.  PAWC Brief at 10.  PAWC argues that Birdsboro is incorrect because Section 65.7 does not apply to wastewater services.  Id. at 10-11.  Additionally, the Company asserts that it did provide metered wastewater services to Birdsboro using the influent meter, just as Exeter Township had done previously.  Id. at 11 (citing Tr. at 150-153).  

Seventh, the Company responds to the Petitioner’s references in its Post-hearing Brief to alleged violations of the Exeter Township Code and the Pennsylvania Religious Freedom Protection Act, 71 P.S. § 2404, et seq. (PRFPA).  PAWC Brief in Support at 11.  PAWC denies that any such violations occurred, but that in any event, the Commission does not have jurisdiction over either the Exeter Township Code or the PRFPA.  Id. (citing Feingold v. Bell, 383 A.2d 791 (Pa. 1977); City of Pittsburgh v. Pa. PUC, 43 A.2d 348 (Pa. Super. 1945)).  Accordingly, PAWC contends that Birdsboro’s claims related to the Exeter Township Code and the PRFPA cannot form the basis for a right to relief.  PAWC Brief in Support at 11.

PAWC concludes that ALJ Pell correctly determined that the Petitioner did not satisfy its burden of proving by a preponderance of the evidence that its account balance is wrong.  Id.  PAWC states that if the Petitioner was given the full benefit of the doubt, and if the initial May 11, 2020 invoice ($148,660.75) and the Third Quarter 2020 IPP Surcharge ($102,923.66, as revised) were excluded from the account balance, the unpaid balance would still be $269,818.84.  Id. (citing  PAWC Exh. 1).  PAWC avers that Birdsboro has not even attempted to explain why PAWC is not permitted to terminate service for a large unpaid balance.  PAWC Brief at 11.  

	c.	Disposition

Based on our review of the record and the applicable law, we find that Birdsboro has raised substantial legal questions, consistent with the standard set forth in Core and followed in more recent Commission decisions.  See Petition of Twin Lakes Utilities, Inc., Docket No. P-2020-3020914 (Order entered September 22, 2020); Sunoco Pipeline; Fink Gas.  The substantial legal issues that Birdsboro has raised in its Petition and Post-hearing Brief, and on which it provided testimony and evidence during the hearing, include the following:  (1) whether PAWC acted in accordance with the Code when it terminated Birdsboro’s wastewater service (Petition at 3); (2) whether PAWC’s bills to Birdsboro for IPP Surcharges were calculated correctly (Petition at 2, 3); (3) whether PAWC’s sampling was conducted in compliance with PAWC’s tariff and the IPP (Petition at 2, 3; Tr. at 90-91, 106-108); (4) whether PAWC properly metered Birdsboro’s wastewater service in compliance with PAWC’s tariff (Tr. at 49-53, 85-89, 105-106); and (5) whether PAWC’s bills to Birdsboro for wastewater service are correct and in compliance with PAWC’s tariff (Petition at 3; Tr. at 49-53, 114-119; Petitioner Exhs. 15, 16).  
These are complex legal issues within our jurisdiction over billing, termination, and interrelated matters, and these issues satisfy the first requirement for interim emergency relief.  We emphasize that we are not required to reach a determination on the merits of the underlying controversy to find that the Petitioner has raised substantial legal questions, see Core at 12, nor would it be appropriate to do so herein, as we would not want to prejudge the outcome in the Complaint proceeding.  The issues raised in connection with Birdsboro’s Petition will be developed on the evidentiary record in the pending Complaint proceeding, and Birdsboro will be required to satisfy its burden of proof under Section 332(a) of the Code, 66 Pa. C.S. § 332(a), to prevail on any of the claims in its Complaint.

	2.	52 Pa. Code § 3.6(b)(2)

	a.	ALJ’s Recommendation

The second requirement for obtaining interim emergency relief is a demonstration by the petitioner that its need for relief is immediate.  52 Pa. Code § 3.6(b)(2).  The ALJ concluded that while the Petitioner’s concerns are understandable, Birdsboro’s need for immediate relief is questionable.  The ALJ observed that although the Petitioner had detailed the difficulties of running its day-to-day operations without access to PAWC’s wastewater service, the Petitioner made alternative arrangements to have its wastewater hauled away for treatment.  June 11 Order at 13; Tr. at 63-64, 74, 135.  In addition, the ALJ found significant that although the DEP expressed its concerns that this is not an effective long-term solution to Birdsboro’s wastewater problems, it did not state that it was an impermissible solution.  Id. (citing Petitioner Exh. 19).  Noting that this may not be an ideal situation for the Petitioner, the ALJ stated that Birdsboro has an alternative to PAWC’s wastewater service.  Thus, the ALJ concluded that the Petitioner failed to prove by a preponderance of the evidence that its need for relief is immediate.  June 11 Order at 13.
		b.	Positions of the Parties

	In its Post-hearing brief, Birdsboro argued that its plant is currently “bleeding with pumping” and that the record, including PAWC’s testimony, demonstrates that DEP would prefer Birdsboro to re-connect to PAWC’s wastewater system, because a potential wastewater spill could be devastating to the local wetlands and waterways.  Petitioner Post-hearing Brief at 9.  Birdsboro also claimed that any violation of a statutory right regarding a municipal service justifies immediate relief and enforcement of applicable tariffs on file with the Commission.  Finally, citing 52 Pa. Code § 3.1, Birdsboro averred that its Exhibit 19, which details the DEP’s directive that Birdsboro develop a compliance plan, alone meets the definition of “Emergency,” but so does “enforcement of the Commonwealth and its’ subdivisions, laws and regulations.”  Id. 

PAWC argues in its Brief in Support that Birdsboro failed to provide any evidence demonstrating an immediate need for relief.  PAWC Brief in Support at 12.  PAWC emphasizes that Birdsboro’s own testimony establishes that after PAWC’s termination of Birdsboro’s wastewater service, Birdsboro resumed its operations without missing a day of operations.  Id. (citing Tr. at 74).  PAWC further asserts that Birdsboro has found an alternative solution for handling its wastewater and is paying a service provider to haul away its wastewater.  PAWC Brief in Support at 12 (citing Tr. at 63-64, 74, 135).  Finally, PAWC avers that the DEP has not ordered Birdsboro to cease the current process by which it is handling its wastewater disposal, and rather, has directed Birdsboro to submit a compliance plan to ensure that it meets the applicable regulatory requirements.  PAWC Brief at 12 (citing Petitioner Exh. 19).

		c.	Disposition

Based on our review of the record, we agree with the ALJ’s determination that Birdsboro has not met its burden of proving that the need for relief is immediate pursuant to 52 Pa. Code § 3.6(b)(2).  The need for relief is not immediate where the complained of events are not imminent, or likely to occur.  See Fink Gas at 12.  With regard to its claims of impending financial detriment due to the costs associated with its contracted alternative wastewater treatment, Birdsboro’s own testimony proves that its operations continued relatively seamlessly after it shifted to the alternative wastewater treatment.  Tr. at 64, 74.  Additionally, despite its claims of potential environmental harm, Birdsboro is not currently in violation of any of the DEP’s regulations.  Tr. at 60.  While the DEP does not characterize Birdsboro’s current process for handling wastewater disposal as an effective long-term solution, the DEP has not directed Birdsboro to immediately stop using its current process.  Rather, as PAWC states, the DEP has directed Birdsboro to submit a compliance plan to ensure its operations meet the DEP’s regulatory requirements.  See Petitioner Exh. 19.  Based on the record, we conclude that Birdsboro has not satisfied the second element to obtain interim emergency relief because its production has been continuous and no violations of the DEP regulations regarding wastewater spills or other problems have been cited.

	3.	52 Pa. Code § 3.6(b)(3)

	a.	ALJ’s Recommendation

The third requirement for obtaining interim emergency relief is a demonstration by a petitioner that the injury would be irreparable if relief is not granted.  52 Pa. Code § 3.6(b)(3).  The ALJ determined that Birdsboro failed to establish that its injury will be irreparable if injunctive relief is not ordered.  

Considering first Birdsboro’s claim that it would suffer financially devastating harm if immediate relief is not ordered, the ALJ disagreed that the irreparable standard had been met, citing caselaw indicating that financial harm is not considered irreparable.  July 11 Order (citing Duquesne Interruptible Complainants v. Duquesne Light Co., Docket No. C-913424, 1993 WL 854406 (Order entered May 14, 1993) (Duquesne Light), at *5;  Sameric Corporation v. Gross, 497 A.2d 277 (Pa. 1972) (Sameric); Goadby v. Philadelphia Electric Co., 639 F.2d 117, 121 (3d Cir. 1981) (Goadby)).

Additionally, the ALJ stated that as of the date of the Petition, Birdsboro had made alternative arrangements to have its wastewater hauled away for treatment.  June 11 Order at 14 (citing Tr. at 63-64, 74, 135).  Because Birdsboro is currently using this available alternative, the ALJ determined that any perceived harm can be reversed if the requested emergency relief is not granted.  Noting that this may not be an ideal alternative solution for Birdsboro, the ALJ found that the existence and use of this alternative by Birdsboro demonstrated its failure to prove by a preponderance of the evidence that its injury would be irreparable if relief is not granted.  June 11 Order at 14.
   
b.	Positions of the Parties 

In its Post-hearing brief, Birdsboro argued that its witnesses’ testimony established that at nearly eight times the cost, continued operations using bulk waste haulers will be financially devastating.  Birdsboro also argued that there would be irreparable damage by the Commission overlooking known violations of law, Regulations, and Tariffs.  Birdsboro further noted the DEP’s concerns of a potential spill that would impact wetlands and a nearby stream.  Petitioner Post-hearing Brief at 9. 

In its Brief in Support, PAWC stresses Birdsboro’s testimony that Birdsboro’s claims of increased costs and administrative burden do not amount to an irreparable injury.  PAWC Brief in Support at 12.  PAWC cites the aforementioned caselaw for the proposition that the costs and administrative burdens do not amount to irreparable injury.  Id. (citing Duquesne Light, Sameric, Goadby).  PAWC reiterates that Birdsboro’s own testimony indicates that it is still operating and that its CEO testified that it cannot find enough workers to fulfill orders.  PAWC Brief in Support at 4, 12 (citing Tr. at 67, 73).  Finally, PAWC contends that it is telling that Birdsboro did not present any financial information to justify its alleged inability to pay for the wastewater service PAWC provided over the accrued arrearage timeframe.  PAWC Brief in Support at 12.

		c.	Disposition

When evaluating if an injury is irreparable, we examine “whether the harm can be reversed if the request for emergency relief is not granted.”  Core at 15.  Generally monetary losses alone will not support a finding of irreparable harm.  In most cases, parties that incur monetary losses can be compensated by an award of monetary damages.  Id. (citing Sameric, 295 A.2d at 279).  However, the presumption that monetary harm is not irreparable is rebuttable.  It is possible to satisfy the irreparable injury requirement for emergency relief when the losses are purely monetary.  Core at 15 (citing West Penn Power Co. v. Pa. PUC, 615 A.2d 951 (Pa. Cmwlth. 1992)); see also Sunoco Pipeline at 29.  For instance, we have previously found that the loss of business/customers in a competitive environment can constitute irreparable harm.  Fink at 15.  

Under the circumstances in this case, we determine that Birdsboro has failed to prove that irreparable harm will result if PAWC does not immediately restore its wastewater service.  Birdsboro has not presented evidence to demonstrate that any financial harms it has suffered are irreparable.  Mr. Weider testified that Birdsboro’s costs have increased since it began using a bulk waste hauling system.  Tr. at 63.  At the same time, Mr. Weider and Ms. Angel Gilpin, who does the accounts payable for Birdsboro, testified that Birdsboro has continued its business operations, that Birdsboro was able to establish its alternative wastewater disposal process nearly immediately after PAWC terminated its service, and that Birdsboro is paying for this alterative service.  Tr. at 74, 135.  This is not a situation in which financial harm, or any other harm to Birdsboro, cannot be remedied or in which Birdsboro has demonstrated an irreparable loss of business or customers.  

Moreover, Birdsboro has not demonstrated that any damage to the environment has occurred or is imminent.  As previously discussed, the DEP has not found Birdsboro to be in violation of its regulations, nor has it issued a directive to Birdsboro to undertake immediate action to prevent anticipated spills or potential contamination.  Based on the totality of the record before us, Birdsboro has failed to demonstrate an irreparable injury and, therefore, has not satisfied the third element for interim emergency relief.  

	4.	52 Pa. Code § 3.6(b)(4)

	a.	ALJ’s Recommendation

		The fourth requirement for obtaining interim emergency relief is a demonstration by a petitioner that the relief requested would not be injurious to the public interest.  52 Pa. Code § 3.6(b)(4).  The ALJ found that the Petitioner has failed to prove by a preponderance of the evidence that the relief requested is not injurious to the public interest.  June 11 Order at 16.  The ALJ reasoned that the testimony the Petitioner presented at the evidentiary hearing demonstrated that although the Petitioner is disputing portions of its bills, there are undisputed portions of its bills that it has either not paid, or not paid in full.  Id. at 15-16 (citing Tr. at 80-81, 134).  The ALJ stated that all customers are obligated to pay for utility service; otherwise, unpaid bills are included in the utility’s uncollectible expenses that all of its remaining customers must pay.  June 11 Order at 16 (citing Bolt v. Duquesne Light Co., 1988 Pa. PUC Lexis 380 (Bolt)).  The ALJ concluded that to allow the Petitioner to circumvent the Code, Commission Regulations, and Commission precedent and to re-establish service pending the outcome of this Complaint would be injurious to PAWC’s ratepayers who regularly pay their bills, as they are ultimately responsible to pay for Birdsboro’s unpaid wastewater service.  June 11 Order at 16.

 		b.	Positions of the Parties
	
In its Post-hearing Brief, Birdsboro argued that enforcement of the Commonwealth’s laws, a political subdivision’s Code, and the Commission’s Tariffs and Rules and Regulations presents no harm to the public interest.  

PAWC argues that not only has Birdsboro not proven that its requested relief would not be injurious to the public interest, but the record in the case demonstrates that the relief Birdsboro seeks, i.e., restoration of service without payment, would be affirmatively damaging to the public interest.  PAWC Brief in Support at 13.  PAWC states that its witnesses Ms. May and Mr. Seltzer testified that Birdsboro has a record of habitually violating the requirements of its IPP Permit that, in turn, results in PAWC and its ratepayers bearing additional costs and jeopardizes PAWC’s compliance with its own National Pollutant Discharge Elimination System permit.  Id. (citing Tr. at 234-237; PAWC Exhs. 3 and 13).  Additionally, PAWC asserts that restoration of industrial wastewater service to the Birdsboro facility, without payment for services PAWC provided, would result in Birdsboro’s continued accumulation of arrearages to the detriment of PAWC and its ratepayers.  Further, PAWC believes that granting Birdsboro’s Petition would potentially set an unintended precedent, namely, that a commercial or industrial customer could refuse to pay its bills for service rendered by a public utility, and, after termination, request that the Commission direct the public utility to restore service in the context of 52 Pa. Code § 3.6.  PAWC Brief at 13.  PAWC states that this would have an injurious impact to the public interest, particularly because unpaid bills are included in a utility’s uncollectible expenses, which all of its remaining customers must pay.  Id. (citing Bolt). 

	c.	Disposition

	Based on our review of the record, we agree with the ALJ that the Petitioner has failed to prove by a preponderance of the evidence that the relief requested is not injurious to the public interest.  Birdsboro has not presented any evidence to demonstrate that restoring service to its plant pending the outcome of the Complaint proceeding would not harm the public interest.  The public interest does not dictate an immediate restoration of service because, as previously discussed, Birdsboro is able to use an alternative to PAWC’s wastewater service by having its wastewater hauled away for treatment.  

		On the other hand, the record shows that immediately restoring service to Birdsboro could result in harm to the public, particularly to PAWC’s other customers.  Birdsboro is disputing its bills for wastewater service as they relate to IPP Surcharges; however, Birdsboro also appears to be disputing other bills for wastewater service based on the manner in which PAWC is metering Birdsboro’s service.  Tr. at 52, 132.  At the same time, Birdsboro has admitted that it is not disputing all of its bills for wastewater service and that it has not paid its bills in full.  Tr. at 81, 134, 189.  Regardless of the reasons that Birdsboro lists for not paying its bills, the record shows that Birdsboro has accumulated a large arrearage.  PAWC presented testimony that Birdsboro has an unpaid balance of $521,403.25, which includes wastewater charges of $493,999.63 and IPP Surcharges of $134,811.18.  Tr. at 173.  Under the circumstances, we conclude that it would be contrary to the public interest to restore service to Birdsboro, pending a resolution of the underlying Complaint in which these billing issues, and other related claims in Birdsboro’s Complaint, will be fully developed and ruled upon.  To reach a different conclusion, could set a precedent that industrial customers can avoid paying their utility bills and still continue to receive service and could unjustly result in PAWC’s other customers paying higher bills to equate for Birdsboro’s unpaid wastewater service.

III.	Conclusion

	Consistent with the foregoing discussion, we conclude that the ALJ correctly determined that Birdsboro failed to demonstrate, by a preponderance of the evidence, that it is entitled to interim emergency relief pursuant to 52 Pa. Code § 3.6.  Accordingly, we shall answer the Material Question in the affirmative and modify the June 11 Order, consistent with the discussion in this Opinion and Order; THEREFORE,

IT IS ORDERED:

		1.	That the Material Question certified to the Commission on June 11, 2021, by Administrative Law Judge Christopher P. Pell, is answered in the affirmative.

		2.	That the Petition for Interim Emergency Relief filed by Birdsboro Kosher Farms Corporation, Birdsboro Kosher Meats LLC, and PWCH LLC on May 28, 2021, is denied, consistent with this Opinion and Order.

		3.	That the Order Denying Petition for Issuance of an Interim Emergency Order and Certification of Material Question issued by Administrative Law Judge Christopher P. Pell on June 11, 2021, is modified consistent with this Opinion and Order.

		

4.	That this matter is referred back to the Office of Administrative Law Judge for further proceedings consistent with this Opinion and Order.

			  				BY THE COMMISSION,
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							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  July 7, 2021

ORDER ENTERED:  July 7, 2021
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