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ORDER DENYING PRELIMINARY OBJECTIONS


This Order is issued pursuant to the authority conveyed to presiding officers under the Commission’s regulations at 52 Pa. Code § 5.483.



On July 5, 2021, Lawrence Kingsley (Complainant), filed a document titled, “Preliminary Objections to PPL’s Answer [to the Amended Complaint].”



The Commission’s regulation with respect to preliminary objections states as follows:

§ 5.101.  Preliminary objections.

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.


(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.


(3)
Insufficient specificity of a pleading.


(4)
Legal insufficiency of a pleading.


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.


(7)  Standing of a party to participate in the proceeding.

52 Pa. Code § 5.101(a).


For purposes of disposing the preliminary objections, the Commission must accept as true all well pleaded material facts of the nonmoving party, as well as every reasonable inference deducible from those facts. County of Allegheny v. Commonwealth, 490 A. 2d 402 (Pa. 1985); Commonwealth v. Bell Tel. Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988). The Commission must view the pleadings in the light most favorable to the nonmoving party and should dismiss a pleading only if it appears that the nonmoving party would not be entitled to relief under any circumstances as a matter of law. Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994); see also, Interstate Traveler Services, Inc. v. Pennsylvania Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979). “For purposes of testing the legal sufficiency of the challenged pleading, a [motion to dismiss] … admits as true all well-pleaded, material, relevant facts, and every inference deducible from those facts.” Marinoff v. Bell Tel. Co. of Pa., 75 Pa. PUC 489, 491 (1991).


In reviewing Complainant’s Preliminary Objection, it is clear that what Complainant is objecting to is not PPL’s Answer, per se, but PPL’s alleged conduct and the latter’s inability (and I note, not unwillingness or refusal) to produce responses to Complainant’s discovery requests.  Here I would again note that Complainant’s Motion to Compel, Motion to Strike, and Motion for Sanctions were all denied by Order issued May 6, 2021, as without basis.


In Paragraph 2 of his Objections, Complainant states: “Significant portions of PPL’s Answer are so vague, ambiguous, or evasive that the complainant cannot determine their true nature and adequately respond.”  First, under the Commission’s procedural rules, there is no filing that can be made in opposition to an Answer save to move to strike the Answer which is an entirely different legal filing than a preliminary objection.  As the Answer is not scandalous, libelous, or legally deficient, there is no basis to strike the Answer.  Simply put, Complainant’s Objection is his latest refiling of allegations against the Respondent and is also reflective of Complainant’s ongoing refusal to accept the dismissal of his Motion to Compel.  


In Paragraph 5 of his Objections, Complainant states: “As a whole and where noted below, PPL’s Answer is legally insufficient or tantamount to admission of wrongdoing inasmuch as PPL tends to rely on evasive generalities, pretentious reticence, and sweeping ipse dixits
 which fail to come to terms with allegations in the Complaint.”  This is not a valid preliminary objection.  This is Complainant’s argument related to his discovery requests as is most of what Complainant has filed.  


A further point by point refutation of Complainant’s Objections is unnecessary because the Objections are allegations, argument, a refusal to accept the presiding officer’s evidentiary rulings, or a combination of these.


In his Conclusion, Complainant states:

29. Boilerplate answers fail to mask PPL’s evasions and obfuscation, which cannot substitute for lack of definite statement and legal sufficiency. 
30. PPL should answer the Complaint fully so that both the complainant and court can determine how to proceed in this case, especially in respect to evidence and argument at the next hearing.
31. For too long, PPL has been PUC’s coddled darling and feels immune from normal pleading practices. That arrogance by PPL must stop.


Again, Complainant’s contentions are based on his frustration with PPL in the context of the discovery process and are not valid objections under 52 Pa. Code § § 5.101.  I would also note that the burden in this matter is not on PPL to prove that it did no wrong, as Paragraph 30 seems to imply.  The burden in this matter is on Complainant to establish by a preponderance of the evidence that PPL violated a specific provision or provisions of the Public Utility Code or the regulations of the Commission.  As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code.  66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that Respondent was responsible for the problems alleged in his Complaint through a violation of the Public Utility Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. § 701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA P.U.C. 196 (1990).  Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant now has to provide some additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).


Finally, PPL’s Answer to the Amended Complaint is in conformity with the Commission’s relevant procedural regulation and 52 Pa. Code § 5.61, and Complainant has failed to demonstrate otherwise.



THERFORE,



IT IS ORDERED:



1.
That the Preliminary Objections filed by Lawrence Kingsley at this docket are denied.

Date:
July 14, 2021
______/s/________________________



Dennis J. Buckley



Administrative Law Judge
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