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ORDER DENYING MOTION FOR CONSOLIDATION
This Order is issued pursuant to the authority granted to presiding officers by the regulations of the Commission at 52 Pa. Code §§ 5.81, 5.103(d); and 5.483.

On December 13, 2019, 600 Scranton LLC (600 Scranton or Complainant) filed a Complaint against PPL Electric Utilities Corporation (PPL or Respondent) alleging, in part, that PPL had misbilled Complainant and failed to provide a Notice of Termination of Service as required by Commission regulations.  Issues with respect to whether Complainant is being billed at the proper, tariffed rate have also been raised as well as metering issues.  
On January 2, 2020, PPL filed an Answer to the Complaint denying the allegations therein.  An evidentiary hearing in this case has been scheduled for July 22, 2021, though a Motion for Continuance filed by 600 Scranton is pending resolution.
On February 12, 2021, Complainant filed a formal Complaint against PAWC alleging misbilling and quality of service issues including what I will refer to as a, “duty to warn,” asserted by Complainant with respect to a significant leak.

On March 10, 2021, PAWC filed an Answer to the Complaint denying any misbilling or that PAWC had failed to provide safe, adequate and reasonable service.

These Complaints were separately docketed by the Secretary of the Commission at the time of their filing and to date have been litigated separately.  The case involving PPL already has an extensive litigation history.
On July 1, 2021, Complainant filed a Motion to Consolidate these cases.  On July 12, 2021, PPL filed an Answer to the Motion to Consolidate opposing consolidation as well as Complainant’s request to have this matter referred to the Mediation Unit of the OALJ.  On July 13, 2021, PAWC filed an Answer to the Motion to Consolidate opposing both the Motion and Complainant’s request that that the Complaint involving PAWC be returned to the Mediation Unit of the OALJ.  

Argument

Complainant contends that neither utility has afforded Complainant satisfactory rate relief, that PAWC did not afford adequate notice with respect to a leak with attendant loss to Complainant, that PPL permitted an unauthorized person to order electric service for Complainant then delayed billing Complainant which prevented Complainant from tracking usage by its tenants; ignored an audit request by Complainant, and refused to separately meter Complainant’s tenants.  Complainant asserts that the significant common issue in this matter is: “Did the public utilities provide safe, adequate, efficient and economical service to the consumer owner of an antiquated brownfield site?”  Motion at 2.  Complainant requests consolidation of 

these cases and referral of the PPL case to the OALJ’s Mediation Unit and the referral and re-submission of the PAWC case to the OALJ’s Mediation Unit.
On July 12, 2021, PPL filed an Answer to the Motion to Consolidate opposing consolidation on three grounds: (1) the two cases involve distinct sets of facts; (2) the two cases involve distinct applications of law; that is, while Complainant alleges that both Complaints are based on unreasonable service, the analysis related to commencement of service and billing (by PPL) and notification of water leaks (PAWC) are distinct; and, (3) PPL asserts that consolidation would create unreasonable delay.  PPL Answer at 3-4.


In its Answer to the Motion, PPL also responds to Complainant’s request for assignment of a consolidated case to the Commission’s mediation unit.  PPL opposes this arguing that Complainant and PPL have already discussed the issues of the case and potential resolutions and have been unable to reach a settlement.  While PPL remains open to settlement discussions, PPL opposes the request for referral to mediation.  PPL Answer at 4.


On July 13, 2021, PAWC filed an Answer to the Motion to Consolidate opposing both the Motion and Complainant’s request that that the Complaint involving PAWC be referred back to the Mediation Unit of the OALJ.  PAWC answers the Motion, generally, stating:
The circumstances and allegations at issue are unique to each proceeding. While there is a general claim of whether the two utilities have provided safe, adequate and reasonable service to the Complainant pursuant to 66 Pa.C.S. § 1501, claiming that there is a common issue of law in both cases is specious at best. Any combined proceeding would only entangle isolated issues and further complicate and delay resolution of these matters.

PAWC Answer at 4.



PAWC argues that the facts related to the PPL Complaint are entirely unrelated to Complaint filed by Complainant against PAWC.  PAWC contends that there is a substantial part of the Complaint against PPL based on billing whereas in its Complaint against PAWC, Complainant only discusses an “alleged” leak in its water service pipe at the Property and that the meter was to be tested on February 15, 2021.  PAWC Answer at 5.



PAWC contends that the two proceedings are legally distinct in that:
The presiding ALJ limited the legal issues involved in the PPL Complaint to two issues. First, it must be determined whether PPL correctly billed Complainant in accordance with the rates set forth in PPL’s tariff.   There is no similar allegation against PAWC that it was charging Complainant for water service at a rate contrary to its Commission-approved tariff.  Next is whether PPL was providing “safe, adequate, and reasonable service” to Complainant. While both proceedings involve this general legal requirement to provide “safe, adequate, and reasonable service” pursuant to Section 1501 of the Public Utility Code, the presiding ALJ clarifies that in the PPL Complaint this “principally relate[s] to whether a Notice of Termination of Service was provided as required by the Commission’s regulations.” Notice requirements prior to terminating a customer’s service are separately addressed by the Commission’s regulations and are irrelevant to the Complaint filed by Complainant against PAWC.
PAWC Answer at 6 (footnotes omitted).


PAWC concludes that Complainant’s Motion to Consolidate should be dismissed because the two proceedings do not involve a common question of fact or law and granting such would cause unnecessary costs or delay.  PAWC Answer at 6.
Disposition



I agree with the Respondents.  These two proceedings do not involve a common question of fact or law.  The cases are distinguishable to the point that granting consolidation would cause unnecessary costs and delay.  The Commission’s regulation pertaining to consolidation appears at 52 Pa. Code § 5.81, and states in relevant part:

§ 5.81. Consolidation

(a)
The Commission or presiding officer, with or without motion, may order proceedings involving a common question of law or fact to be consolidated. The Commission or presiding officer may make orders concerning the conduct of the proceeding as may avoid unnecessary costs or delay.

52 Pa. Code § 5.81(a).



The question of consolidation is clearly left to the sound discretion of the Commission or the presiding officer.

Cases have been consolidated for adjudication; Re Middletown Taxi Co., 50 Pa. PUC 263 (1976), for hearing; City of York v. York Telephone and Telegraph Co., 43 Pa. PUC 240 (1967), for briefing; Clepper Farms, Inc. v. Grantham Water Co., 41 Pa. PUC 749 (1965), and have been refused consolidation for any purpose; Dopp v. Williamsburg Borough Dep’t of Water and Sewer, 59 Pa. PUC 25 (1984).

In considering the consolidation of cases, the first criteria (set forth in the Commission’s regulations) is that the proceedings must involve “a common question of law or fact.”  An examination of Commission precedent in such cases as Applications of Philadelphia Electric Co., 43 Pa. PUC 781 (1968), Pa. Public Utility Comm’n v. Bell Telephone Co. of Pennsylvania, 46 Pa. PUC 568 (1973), and Pa. Public Utility Comm’n v. Butler Twp. Water Co., 52 Pa. PUC 442 (1978), as well as those cited above, establishes that considerations in addition to the presence of common questions of law or fact must also be evaluated in ruling on a consolidation.  These other considerations (and the answers thereto) are:

1.
Will the presence of additional issues cloud a determination of the common issues?  Answer:  Yes.   The billing component of PPL’s case is unique to that case.  The technical facts to be considered (interruption of electric service and metering issues as opposed to water pipeline integrity and a claimed duty to warn) are clearly distinguishable.  I also agree with PAWC that Complainant’s Motion to Consolidate should be dismissed because the two proceedings do not involve a common question of fact or law and granting such would cause unnecessary costs or delay.

2.
Will consolidation result in reduced costs of litigation and decision-making for the parties and the Commission? Answer:  No.  The two proceedings do not involve a common question of fact or law, and granting consolidation would cause unnecessary costs and delay as two separate and distinct cases are mashed together resulting in potential confusion at hearing and unwarranted difficulty in adjudication.

3.
Do issues in one proceeding go to the heart of an issue in the other proceeding? Answer: No.  The facts as alleged in the Complaints and the Answers thereto are unique to each Complaint, technically, and while “quality of service” may be cited as a general legal rubric, the facts alleged as to why there are quality of service issues are unique to each Complaint as has been explained by the Respondents in their Answers.

4.
Will consolidation unduly protract the hearing, or produce a disorderly and unwieldy record? Answer:  Yes. Both the facts and the law must be heard in separate cases or the presiding officer and the Commission will have to sort through two cases litigated in tandem with distinct facts to no useful adjudicatory purpose.
5.
Will different statutory and legal issues be involved? Answer: Yes, as the PPL Complaint includes billing and notification issues not present in the PAWC Complaint, and the PAWC case contains an argument of duty to warn advanced by Complainant based on an alleged technical failure that has no bearing on the facts of the PPL case.

6.
Does the party with the burden of proof differ in the proceedings? Answer: No.

7.
Will consolidation unduly delay the resolution of one of the proceedings? Answer: Potentially yes as the facts and allegations in both cases, while similar in some very general respects (i.e. both have quality of service components), they are very different in their facts.

8.
Will supporting data in both proceedings be repetitive?  Answer: Not an extent, yes, though not in any sense that would detract from the efficient resolution of the separate proceedings.

No single consideration, nor group of these considerations, is dispositive of a consolidation, any more so than the presence of a common question of law or fact.  Rather, the evaluation of all of them and a balancing of those favoring and disfavoring consolidation is required.

In the cases now before us, the above-captioned proceedings are factually and technically distinct, and while there may be some common issues of law, the applicability of the Commission’s notice and billing regulations to the PPL case requires that those issues be heard separately, as does the implied duty to warn asserted by Complainant in the PAWC case.  

Because the disposition of each of these matters is not interrelated, the consolidation of these proceedings will not promote the efficient use of the time and resources of the parties and the Commission.  Consolidation of these cases would, in fact, unduly delay the resolution of both.  In sum, a consolidation for hearing, briefing, and adjudication of these cases is unwarranted and is contrary to the public interest, the interest of the parties and the interest of the Commission for the reasons stated, above.
Finally, and as I have stated before, referral to the Mediation Unit requires the agreement of both parties to mediation.  PPL has not agreed to referral of the case, in which it is the Respondent, to Mediation.  PAWC objects to the return of the case, in which it is the Respondent, to Mediation.  Thus, referral cannot and will not occur.  I trust that I will not have to repeat myself on this point in the future.  

I suspect that counsel for 600 Scranton may be confusing local procedural rules in civil courts (which in some cases require referral to mediation) with the entirely voluntary nature of participation in mediation in Commission proceedings.  I would also note that neither an ALJ nor the Commission will draw a negative inference from a party’s refusal to negotiate, let alone declining to take part in a voluntary mediation process.  While the Commission encourages settlements, settlement discussions and recourse to mediation are at the sole discretion of each party.  If a party does not agree to mediation, then mediation cannot take place.  Both parties must agree, and a party’s reason for not agreeing to referral to mediation is irrelevant to the adjudicator and in fact need not even be stated.  A party may simply decline, and that is the end of it.
ORDER
THEREFORE,

IT IS ORDERED:

1.
That the Motion to Consolidate filed by 600 Scranton LLC at the above-captioned cases, bearing Docket Numbers C-2019-3014952, and C-2021-3024207 is denied.

2.
That the request for referral of either of these Complaints to the Mediation Unit is denied.

Date:
July 15, 2021




____/s/_______________________







Dennis J. Buckley
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� 	Although I am not aware of the existence of such a duty, I infer from Complainant’s pleadings that this is an allegation in its Complaint.


� 	At present, hearings are being conducted telephonically due to the pandemic.  Sufficient unto themselves are the logistical challenges attendant to hearing one case in this way let alone two cases with distinct fact patterns and varying legal arguments.





� 	Note well that the invocation of this alleged duty to warn by Complainant is not given any recognition or color of authority by including it in this discussion.  Whether such a duty exists at law is for Complainant to establish.





