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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of LaCretia Fluellen (Complainant or Ms. Fluellen) filed on June 2, 2021,[footnoteRef:1] to the Initial Decision of Administrative Law Judge (ALJ) Eranda Vero, issued on May 12, 2021, in the above-captioned proceeding.  Replies to Exceptions were filed by PECO Energy Company (PECO or Company) on June 9, 2021.  For the reasons stated below, we will deny the Exceptions and adopt the Initial Decision, consistent with this Opinion and Order.   [1:  	We note that the Exceptions were filed one day late; however, for purposes of this Opinion and Order we will treat them as being filed on time.] 

History of the Proceeding

On July 8, 2020, Ms. Fluellen filed a Formal Complaint (Complaint) against PECO alleging that:  (1) the Company was threatening to shut off her service; (2) there were incorrect charges on her electric bills relating to budget billing; (3) she was having a reliability, safety, or quality problem with her utility service; and (4) PECO enrolled her with an electric generation supplier (EGS) without her consent.  As relief, the Complainant requested that the Commission order a review of her outstanding balance and order PECO to provide a complete explanation of all her electric charges and payments that appear on her account.  She also requested the removal of all unauthorized payment agreements with PECO from her “Account History” as well as a written letter confirming receipt of Ms. Fluellen’s earlier informal complaint and an alleged offer of settlement by PECO in the amount of $7,500.

This Formal Complaint, which was served on PECO on August 24, 2020, is a timely appeal to a decision issued by the Commission’s Bureau of Consumer Services (BCS) on March 13, 2020, at BCS Case No. 003718499 dismissing the Complainant’s informal complaint previously filed on July 18, 2019, regarding her budget billing.  On September 14, 2020, PECO filed its Answer denying the material allegations of the Formal Complaint and asking that the Complaint be dismissed.

A telephonic hearing was held on January 7, 2021, before ALJ Vero and the Complainant appeared pro se and testified on her behalf.  Twenty-three exhibits were admitted into evidence by the Complainant.  PECO’s business analyst in charge of preparing written reports for BCS, Kelli Jefferson, and senior regulatory assessor, Renee Tarpley, testified on PECO’s behalf.  Eight exhibits were admitted into evidence by PECO.  The record closed on February 6, 2021, when the transcript was received by the ALJ.

On May 12, 2021, the ALJ issued her Initial Decision, which dismissed the Complaint, finding that the Complainant did not meet her burden of establishing any of the allegations contained in her Formal Complaint, including the claims that there were incorrect charges on her electric bill relating to budget billing, that PECO had offered the Complainant a $7,500 settlement, or that PECO enrolled the Complainant with an EGS without proper authorization in violation of the Public Utility Code (Code) or the Commission’s Regulations.  

As previously noted, the Complainant filed Exceptions to the Initial Decision on June 2, 2021, and PECO filed Replies to Exceptions on June 9, 2021.  

Discussion

A. Legal Standards
	
Before addressing the Exceptions, we note that any issue not specifically discussed shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Therefore, any issue that we do not specifically address or delineate in this decision shall be deemed to have been duly considered and denied without further discussion.

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PECO is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PECO.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient initially to satisfy the burden of proof, the burden of going forward with the evidence (burden of persuasion) to rebut the evidence of the Complainant shifts to PECO.  If the evidence presented by PECO is of co-equal weight, the Complainant’s burden of proof has not been satisfied.  The Complainant would be required to provide additional evidence to rebut PECO’s evidence.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

B.	ALJ’s Initial Decision 

In this proceeding, the ALJ made thirty-eight Findings of Fact and reached nine Conclusions of Law.  I.D. at 3-7, 15-16.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
The ALJ determined that the Complaint should be dismissed because she did not find that the Complainant met her burden of proof in establishing that there were incorrect charges on her PECO electric bills.  Specifically, the ALJ found that the Complainant failed to provide any persuasive evidence that PECO ever offered the Complainant a $7,500 credit or even a reason for PECO to have made such an offer to the Complainant.  I.D. at 12.  Rather, the ALJ concluded that the two credit transactions in Ms. Fluellen’s Account Statement dated August 15, 2019, in the amounts of $3,476.28 described as “Payment Arrangement (new)” and of $1,563.20 described as “Miscellaneous” were similar to transactions appearing in her Account History in association with new payment arrangements processed in her account with PECO in the amounts of $3,576.40 and $3,848.24 on February 26, 2020, and May 14, 2020, respectively.  Id. at 12-13.  In so finding, the ALJ stated that the existence of these transactions was consistent with the testimony of PECO’s Ms. Tarpley that the sums represent “internal cancellation of charges to put the new [payment arrangement] agreement in effect” and are neither payments nor credits that appear in Ms. Fluellen’s actual electric bills.  Id. at 13.   

Further, the ALJ found that the Complainant failed to carry her burden of proving that PECO improperly enrolled her with an EGS without her consent in retaliation for filing an informal complaint with the Commission.  The ALJ concluded that Ms. Fluellen did not “present a scintilla of evidence that it was PECO who enrolled her with Alpha Gas and Electric” as her new EGS.  I.D. 13.  Instead, the Complainant relied solely on the coincidence of the PECO notification letter of August 22, 2019, advising Ms. Fluellen of the EGS switch that was sent just a few days after Ms. Fluellen visited PECO’s offices to complain about PECO representative Kelli Jefferson.  Id.  

The ALJ also found that PECO, on the other hand, produced credible evidence that it had both properly notified Ms. Fluellen of the change in her EGS and promptly returned her back to PECO once she advised PECO that she had not requested the change.  Id.  These actions are consistent with both the requirements under the Electricity Generation Customer Choice and Competition Act at 66 Pa. C.S. §§ 2801-12 and the Commission’s Regulations at 52 Pa. Code §§ 57.172 and 57.173, and not those of someone trying to retaliate for filing a complaint.  Id.  

In addition, the ALJ determined that Ms. Fluellen failed to carry her burden of proving that PECO was remiss in its duty to provide Ms. Fluellen with reasonable, safe, and adequate service pursuant to 66 Pa. C.S. § 1501, as the claim relates to Ms. Fluellen’s dealings with Ms. Jefferson.  This conclusion was based on a finding that the testimony provided by Ms. Fluellen in support of her claim that the communications of Ms. Jefferson in August 2019 amounted to harassment was successfully rebutted by PECO’s evidence showing that Ms. Jefferson’s communications were both professional and within the scope of the informal complaint filed with BCS and that they also occurred within PECO’s business hours.  Id. at 14.  

Finally, the ALJ addressed the Complainant’s request for the removal of all unauthorized payment agreements from her Account History with PECO.  The testimony at the hearing confirmed that Ms. Fluellen did decline Ms. Jefferson’s offer of an amended payment arrangement on August 14, 2019, and PECO’s offered evidence confirmed this statement.  However, because the Complainant had failed to show by a preponderance of the evidence that her outstanding balance of $1,738.14 on August 15, 2109, was incorrect, and because the installment amount of $42.40 per month remained unchanged from Ms. Fluellen’s previous payment arrangement, the ALJ concluded that the August 15, 2019, renegotiated payment arrangement was actually beneficial to Ms. Fluellen and should not be removed from her Account History with PECO.  Id. at 14-15.

C.	Exceptions and Replies

In her Exceptions, the Complainant argues that PECO was unable to give any reason for the credited amounts in her payment history and further argues that PECO’s own exhibit shows all payments to her account as credits.  The Complainant again argues that she did have a settlement agreement with PECO that any offered funds would be credited to her account.  Exc. at 1.  The Complainant reiterates that she visited PECO’s office on August 19, 2019, and she then received notice three days later about her EGS switch.  The Complainant states that this transfer of service allowed PECO to remove credits from her account and then reinstate them as a deferred payment agreement.  Id. at 2.  The Complainant asserts, therefore, that she proved her retaliation claim by the documents presented at the hearing.  Id.

In its Replies to Exceptions, PECO avers that the Complainant failed to present any reliable evidence to support a finding that she had incorrect charges on her electric bill and is not entitled to an account credit.  R. Exc. at 4.  PECO states that the Complainant’s claim that she is owed an account credit of $7,500 because of a settlement with PECO is without merit.  PECO never entered into a settlement with the Complainant for any amount, and PECO asserts that even the Complainant does not dispute that at no time did she ever have an outstanding balance owed of $7,500 on her account.  Id.  As PECO summarizes in its Replies to Exceptions, “PECO Energy had no reason to contact the Complainant at all, let alone offer her a $7,500 settlement, on a complaint that she lost, when her bill at the time was under $2,000.”  Id.  Further, PECO argues that the Complainant is misinterpreting two internal accounting activity statement line items as “credits” that PECO entered on her account towards the alleged $7,500 settlement, which, the Company allegedly later retracted.  PECO’s own evidence presented shows that these two miscellaneous credits on her Account History were nothing more than internal accounting transactions that are part of the process to allow the Company to provide the Complainant with a payment arrangement.  Id.
Additionally, PECO avers that the Complainant failed to prove that she was enrolled with an EGS without authorization by PECO as an act of retaliation by a PECO employee.  R. Exc. at 7-8.  PECO states that the evidence shows that it acted properly pursuant to the Commission’s Regulations and PECO’s own tariff relating to the Company’s responsibility when it receives notification from an EGS about a customer switch, and that it acted properly and promptly to switch the Complainant back to PECO when the Complainant notified PECO that she did not authorize the switch in suppliers.  Id. at 8-11.  PECO concludes that the Complainant’s claim on this issue should be filed against the EGS who improperly enrolled her account, and not against PECO.  Id. at 11.

D.	Disposition

Based upon our review of the Exceptions, Replies to Exceptions, the Initial Decision, and the record in this proceeding, we find that the Complainant failed to satisfy her burden of proof to demonstrate that PECO had included any incorrect charges on her electric bill relating to budget billing, that PECO had offered the Complainant a $7,500 settlement to resolve her informal complaint filed with BCS, or that PECO enrolled the Complainant with an EGS without proper authorization in violation of the Code or the Commission’s Regulations in retaliation for filing the earlier informal complaint.  

Only if the Complainant carries that burden initially does the burden of persuasion (i.e., the burden of going forward with the evidence) shift to the utility to defend its actions.  In this case, the ALJ stated in her Initial Decision that the Complainant failed to carry her burden of proving any of her claims against PECO.  The ALJ, therefore, dismissed the Formal Complaint in its entirety with prejudice.  

In regard to the Complainant’s claim that there were incorrect charges on her bill and that PECO had agreed to a $7,500 settlement to resolve her informal complaint, the record is devoid of any evidence of the $7,500 offer or of a reason for PECO to have made the offer to Ms. Fluellen.  Further, the record evidence does not support a finding that the Complainant’s electric charges were incorrect or otherwise too high because of any equipment malfunctions or other actions created by PECO.  Instead, the credible evidence presented at the hearing shows that from September 2017 until March 2019, Ms. Fluellen’s budget billing amount ranged between $79 and $147 per month, Tr. at 9-10, PECO Exh. 1; that during the winter of 2018-2019, Ms. Fluellen had a broken thermostat at the Service Address, Tr. at 56; and that during the same winter, Ms. Fluellen used five electric space heaters to heat her residence, Tr. at 38.  Subsequently, as of April 8, 2019, the record evidence shows that because of this increased usage, Complainant’s budget billing amount increased from $147 per month to $502 per month.  Tr. at 9-10; PECO Exh. 1.  

Based on this evidence, we find that the Complainant failed to meet her initial burden of proof to demonstrate that she had incorrect charges on her electric bill relating to budget billing or that PECO had reneged on a $7,500 settlement offer.  Further, even if the Complainant’s testimony was sufficient to carry the burden of proof initially, PECO rebutted this testimony with:  (1) testimony from Ms. Tarpley that confirmed that only formal complaints are served on PECO’s legal department, the alleged credit charges on Ms. Fluellen’s Account History represented internal documentation to put the new payment arrangement into effect and did not represent payments or credits on Ms. Fluellen’s actual bills, and PECO has no business records of any communications between any PECO employee and Ms. Fluellen regarding a $7,500 credit to her account; and (2) testimony from the Complainant herself acknowledging that her balance owed never came close to $7,500.  I.D. at 11-13.  Further, Ms. Fluellen’s Exceptions do not provide any other evidence overlooked that support her claims of incorrect charges or of a $7,500 settlement.  

As to Ms. Fluellen’s other claim that PECO switched energy suppliers on her account without her permission in retaliation for Ms. Fluellen’s filing an informal complaint with BCS, the ALJ did not find any evidence in the record to support this claim as well.  Instead, the ALJ found credible evidence that PECO followed its established procedures relating to enrolling Ms. Fluellen with an alternative EGS and for returning her to PECO as her default service provider after notifying PECO that she did not want to enroll with the alternative EGS.  I.D. at 11-14.  Again, Ms. Fluellen’s Exceptions do not point to any other evidence missed that would support this claim.   

Accordingly, we find that, even assuming the burden of persuasion shifted to PECO, PECO credibly carried its burden of persuasion, which shifted the burden back to the Complainant to rebut.  As no further credible evidence was admitted by the Complainant in this matter, we find that the Complainant failed to carry this burden, and in doing so, failed to carry her burden of proof.  

Based on the foregoing, we shall grant the ALJ’s Initial Decision determining that the Complainant failed to satisfy her burden of proof to demonstrate that PECO had included any incorrect charges on her electric bill relating to budget billing, that PECO had offered the Complainant a $7,500 settlement to resolve her informal complaint filed with BCS, or that PECO enrolled the Complainant with an EGS without proper authorization in retaliation for filing the informal complaint.  Accordingly, the Complaint is dismissed in its entirety.
      
Conclusion

Based upon our review of the Exceptions, Replies to Exceptions, the Initial Decision, and the record in this proceeding, we shall reject the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of LaCretia Fluellen filed on June 2, 2021, to the Initial Decision of Administrative Law Judge Eranda Vero issued on May 12, 2021, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Eranda Vero is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by LaCretia Fluellen against PECO Energy Company at Docket No. F-2020-3021486 is dismissed, consistent with this Opinion and Order.

4. That the proceeding docketed at F-2020-3021486 is marked closed.

					BY THE COMMISSION,
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Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  July 15, 2021

ORDER ENTERED:  July 15, 2021
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