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OPINION AND ORDER


BY THE COMMISSION:


[bookmark: _Hlk75433079]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Paul W. Memminger (Complainant or Mr. Memminger) filed on May 5, 2020, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Dennis J. Buckley, issued on April 30, 2020, in the above-captioned proceeding.[footnoteRef:1]  PECO Energy Company (Respondent or PECO) filed Replies to Exceptions on June 24, 2020.  For the reasons stated below, we shall grant the Exceptions, in part, deny them, in part, vacate the ALJ’s Initial Decision, and remand the proceeding to the Office of Administrative Law Judge (OALJ) for further proceedings as deemed necessary, consistent with this Opinion and Order.  [1:  	By Secretarial Letter dated June 15, 2020, the Commission’s Secretary’s Bureau noted that the Exceptions revealed no Certificate of Service.  Accordingly, the Secretary’s Bureau attached a copy of the Exceptions for purposes of service to the Parties and afforded ten days for the filing of any Replies to Exceptions.  ] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On December 31, 2019, Mr. Memminger filed a formal Complaint against PECO alleging that the Respondent ran an electric service line across his property to another service address.  Mr. Memminger requested an order directing PECO to remove the line from his property.[footnoteRef:2]   [2:  	In his Complaint, Mr. Memminger indicates that this matter is an appeal from a decision of the Commission’s Bureau of Consumer Services (BCS) but that “no decision was issued.”  Complaint at 4.] 


		On January 27, 2020, PECO filed both an Answer to the Complaint and Preliminary Objections to the Complaint.  The Respondent endorsed the Preliminary Objections with a Notice to Plead.  In its Answer, PECO denied any wrongdoing and argued that because the Complaint is a property dispute, the matter is outside of the jurisdiction of the Commission.  The Respondent reiterated its legal argument in the Preliminary Objections requesting that the Complaint be dismissed for legal insufficiency pursuant to 52 Pa. Code § 5.101(a)(4).  Preliminary Objections at 3.

		The Complainant did not file a response to the Preliminary Objections. 

		On April 16, 2020, ALJ Buckley convened a telephonic hearing in the nature of a prehearing conference.  Counsel appeared on behalf of PECO and Mr. Memminger appeared on his own behalf.  According to the ALJ, this conference was an off-the-record proceeding to address procedural matters such as to query whether the Complainant wished to Answer the Preliminary Objections and an explanation of the administrative complaint process.  I.D. at 2.

		The record closed on April 16, 2020, following the prehearing conference. 

		By Initial Decision issued on April 30, 2020, the ALJ sustained the Preliminary Objections and dismissed the Complaint on the basis of lack of subject matter jurisdiction.  I.D. at 1, 5-6.  

		As previously indicated, the Complainant filed Exceptions on May 5, 2020.  The Respondent filed Replies to Exceptions on June 24, 2020.

Discussion

Initially, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at great length each and every contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The ALJ made six Findings of Fact and reached seven Conclusions of Law. I.D. at 2-3, 5-6.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
Legal Standards

This case is before us on Preliminary Objections.  Section 5.101 of our Regulations, 52 Pa. Code § 5.101, sets forth the grounds for granting preliminary objections.  That section provides as follows: 

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:
	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 
(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 
	(3)	Insufficient specificity of a pleading. 
	(4)	Legal insufficiency of a pleading. 
	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 
[bookmark: 5.101.]	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

	(7)	Standing of a party to participate in the proceeding.

52 Pa. Code § 5.101(a).

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Pennsylvania State Lodge, Fraternal Order of Police v. Dept. of Conservation & Natural Resources, 909 A.2d 413 (Pa. Cmwlth. 2006), aff'd, 592 Pa. 304, 924 A.2d 1203 (2007).  

The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)). 

ALJ’s Initial Decision

[bookmark: _Hlk75428086]The ALJ summarized the Complainant’s contention that PECO has impermissibly run an electric service line across his property to serve another service address.  In his Complaint, Mr. Memminger stated that, “PECO installed a wire across my property to an adjacent property….  I continue to maintain that the wire crosses my property at approximately 23 feet from the [property survey] monument.”  I.D. at 4 (quoting Attachment I to the Complaint).  

The ALJ emphasized that the Complainant requests a Commission order directing PECO to remove the line from his property.  Additionally, the ALJ presumed that the facts in the Complaint are true and noted that PECO has not alleged any contrary facts warranting an evidentiary hearing.  Under these circumstances, the ALJ agreed with PECO that this is a property rights dispute over which the Commission has no jurisdiction.  In support, the ALJ cited prior determinations finding that the Commission is not the proper forum for adjudicating property rights disputes. I.D. at 4-5 (citing Anne E. Perrige v. Metropolitan Edison Co., Docket No. C-00004110 (Order entered July 11, 2003) (Perrige); Fiorillo v. PECO Energy Co., Docket No. C-00971088 (Order entered September 15, 1999)). 

Therefore, the ALJ found that the Complaint is legally insufficient under 52 Pa. Code § 5.101(a)(4).  However, the ALJ explained that this determination does not prevent Mr. Memminger from taking this matter up with a court that has jurisdiction to hear his case.  Rather, the ruling simply means that the Commission is simply not the proper forum for resolving the dispute.  For these reasons, the ALJ sustained the Preliminary Objections and dismissed the Complaint.  I.D. at 5.  

Exceptions and Replies

In his Exceptions, Mr. Memminger argues that a review of PECO’s responses to the informal and formal Complaints shows that the Respondent lied.[footnoteRef:3]  The Complainant asserts that in the informal response PECO stated “neighbors wire does not cross customer(me) [sic] property line.”  Exc. at 1.  However, the Complainant contends that in the formal Complaint PECO admitted that the wire crossed Mr. Memminger’s property but did so legally.  Id.   [3:  	We acknowledge that the format of the Complainant’s Exceptions does not comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which require that exceptions be numbered, identify the finding of fact and conclusions of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed, pursuant to Section 1.2(a) and (d) of our Regulations, 52 Pa. Code §§ 1.2(a) and (d), in order to secure a just, speedy, and inexpensive determination.] 


In addition, Mr. Memminger states that the Commission “is not bathed in glory either.  When I filed my informal [complaint] they never contacted me prior to rendering a decision.  How did they know PECO was correct?  Answer: They did not.”  Exc. at 1.  

In its Replies to the Exceptions, PECO argues that the Commission has no authority to decide issues relating to property rights.  The Respondent acknowledges that aerial wires do cross the Complainant’s property, but that the wires are placed within the permitted easement allowable by a prior acquired and recorded utility easement.  R. Exc. at 4.

The Respondent notes that Mr. Memminger’s sole claim in his Exceptions is that PECO had differing responses to his informal and formal Complaints.  In reply, PECO asserts that after responding to the informal Complaint, it conducted an investigation, learned of the easement, and confirmed the Complainant’s claim that the wires crossed his property.  Id.  

According to PECO, the Complainant’s Exceptions offer no support for conferring subject matter jurisdiction to the Commission in this proceeding.  The Respondent reiterates that the Complainant’s allegations in his formal Complaint and in his Exceptions relate to real property rights over which the Commission lacks subject matter jurisdiction.  As such, PECO argues that the ALJ correctly interpreted the law that the Commission is not the proper forum for adjudicating property rights disputes.  The Respondent submits that the Commission is prohibited from providing the requested relief and that the Exceptions should be denied.  Id.  

Disposition

As stated above, we must accept for the purposes of our disposition of the preliminary objections, the averments of the non-moving party – here, the Complainant – as true as well as every inference fairly deducible from them.  The moving party may not rely on its own factual assertions.  See County of Allegheny, supra.  

In the Complaint, Mr. Memminger averred that PECO installed a wire across his property to an adjacent property.  When Mr. Memminger called to complain, the Respondent replied that the wire did not cross his property and that it would not be reinstalled.  According to Mr. Memminger, PECO relied on an erroneous measurement made by a PECO employee who based his opinion on his own line of sight and without reference to the survey monument between the properties.  Mr. Memminger further asserted that the wire crosses his property at approximately twenty-three feet from the monument.  Complaint at Attachment I.  

In its Answer to the Complaint, PECO provided a narrative of the chain of title to the Complainant’s property, admitted that the aerial wire crosses Mr. Memminger’s property, but alleged that it is placed within a validly recorded utility easement.  Attached to the Answer are exhibits which, PECO contended, support the purported easement or right-of-way and the location of the wire within the easement boundaries.  Answer at 4 and Exhibits 1-4.  None of these averments, however, can be considered at this stage of the proceeding.  Rather, we must evaluate the preliminary objections based on the averments of the Complaint, which make no reference to the purported easement but contended that the wire is located on his property without authorization. 

While it is true that the Commission has no jurisdiction to interpret the meaning of a written right-of-way agreement, see Perrige, supra, a threshold determination must still be made as to the existence of an easement or right-of-way agreement.  Samuel Messina v. Bell Atlantic – Pennsylvania, 91 Pa. P.U.C. 657, 1998 WL 1040953 (Order entered September 23, 1998) (Commission concluded that whether a utility has an executed and recorded right-of-way is a factual determination that is incident to the Commission’s jurisdiction).  Here, there is no factual record upon which the Commission can make the threshold determination that PECO has an executed and recorded right-of-way over the Complainant’s property.

In addition, we note that the Commission has held that the relocation of utility facilities at a customer’s request falls within the statutory definition of service and that the Public Utility Code defines service in its broadest and most inclusive sense.  See Barbara Gallagher v. PECO Energy Company, Docket No. C-2010-2201568 (Order entered September 22, 2011) at 21.  Taking the averments and any reasonable inferences from the Complaint to be true, it could reasonably be construed that Mr. Memminger may have asserted an unreasonable service allegation averring that PECO initially denied that the wire crossed his property without proper investigation and refused to relocate the wire.  

Under the circumstances, we find that the Preliminary Objections should not have been sustained.  Accordingly, we shall vacate the Initial Decision, and remand the proceeding to the OALJ for further proceedings as deemed necessary.  

Conclusion

Upon review, we shall grant the Exceptions, in part, deny them, in part, vacate the Initial Decision, and remand the proceeding to the OALJ for further proceedings as deemed necessary, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. [bookmark: _Hlk75433104]That the Exceptions filed by Paul W. Memminger on May 5, 2020, are granted, in part, and denied, in part, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Dennis J. Buckley, issued on April 30, 2020, is vacated, consistent with this Opinion and Order.

3. That this proceeding shall be remanded to the Office of Administrative Law Judge for further proceedings as deemed necessary.
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Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: July 15, 2021
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