BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



[bookmark: _Hlk77341201]Stonycreek Township	in Cambria County		:		
							:
	v.						:		C-2021-3024812									:
Direct Energy Business, LLC 			:
						


INTERIM ORDER
DENYING PRELIMINARY OBJECTIONS 


Procedural Background

[bookmark: _Hlk77341315]On February 23, 2021, Stonycreek Township in Cambria County (Complainant or Township) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Albireo Energy, LLC (Albireo) and Direct Energy Business, LLC (Direct Energy).  Complaint ¶ 2.  The Complainant avers that it signed a contract with Taylor Consulting and Contracting, LLC (Taylor) for purposes of providing an energy supplier for the Township. The contract was to end March 2021.  The Complainant further avers that Taylor merged with Albireo without the knowledge of the Township.  Albireo, on the Township’s behalf, entered into an agreement with Direct Energy for 36 months of electric generation services beginning in January 2021.  The Township moved to the provider, nTherm, LLC, breaking ties with Taylor.  According to the Complainant, Albireo is threatening the Township with a breach of contract lawsuit and demanding termination fees of $4,420.00.  As relief, the Complainant requests that Albireo and Direct Energy remove the termination fee from its account.

On March 24, 2021, the Township’s Complaint was served on Direct Energy, but not on Albireo.

[bookmark: _Hlk76744334]		On April 14, 2021, Respondent filed Preliminary Objections to the Complaint seeking to dismiss the Complaint on the grounds of: 1) insufficient specificity of a pleading; 2) lack of Commission jurisdiction; 3) legal insufficiency of a pleading; and 4) nonjoinder of necessary party.

		The Preliminary Objections contained a Notice to Plead, requiring Complainant to file a response within ten days of service.  Complainant did not file a response to the Preliminary Objections. 

		On May 17, 2021, the Commission issued a Motion Judge Assignment Notice, assigning this proceeding to me.

		Direct Energy’s Preliminary Objections are procedurally ready to be ruled upon.  For the reasons discussed below, the Objections will be overruled.  

Legal Discussion

The Commission’s Rules of Administrative Practice and Procedure provide for the filing of preliminary objections.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. 
C‑00935435 (July 18, 1994).  The Commission’s Rules at 52 Pa. Code § 5.101(a) limit preliminary objections to the following grounds:

(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
(3)	Insufficient specificity of a pleading.
(4)	Legal insufficiency of a pleading.
(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.
(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.
(7)	Standing of a party to participate in the proceeding.

[bookmark: _Hlk76752062][bookmark: _Hlk77055494]For purposes of disposing of the preliminary objections, the Commission must accept as true all well-pleaded material facts of the nonmoving party, as well as every reasonable inference deducible from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the Complaint in this case in the light most favorable to Complainant and should dismiss the Complaint only if it appears that Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994); see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  “For purposes of testing the legal sufficiency of the challenged pleading, a [motion to dismiss] … admits as true all well-pleaded, material, relevant facts, and every inference deducible from those facts.”  Marinoff v. Bell Telephone Co. of Pennsylvania, 75 Pa. PUC 489, 491 (1991).

A.	Insufficient Specificity of the Pleading

In its Preliminary Objections, Direct Energy argues that the Complaint in this proceeding does not contain any allegations of wrongdoing by Direct Energy or seek any relief from Direct Energy. 

[bookmark: _Hlk76746082]I disagree. The gist of the Complaint is that the Township received no notice of the merger between Taylor and Albireo, and that Albireo (rather than Taylor) brokered an agreement on behalf of the Township with Direct Energy for a 36-month period, for electric generation services beginning January 2021.  The Commission’s regulation at 52 Pa.Code § 54.2 defines a marketer/broker, like Albireo, as “An entity, licensed by the Commission, that acts as an agent or intermediary in the sale and purchase of electric energy and does not take title to the electric energy.”  Additionally, section 54.43(f) of the Commission’s regulation holds an Electric Generation Supplier (EGS), like Direct Energy, responsible “for any fraudulent deceptive or unlawful marketing or billing acts performed by…its agents or representatives.”  52 Pa.Code § 54.43.  Consequently, Direct Energy can be held responsible for any fraudulent deceptive or unlawful marketing or billing acts performed by its agent, Albireo, in its dealings with the Township. 

Accepting as true all well-pleaded material facts of the Township, as well as every reasonable inference deducible from those facts, this Preliminary Objection will be denied as the Complaint is not insufficiently specific in regard to Direct Energy.  See County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985).

B.	Legal Insufficiency of the Pleading 

In its Preliminary Objections, Direct Energy argues that the Complaint in this proceeding does not contain any allegations of wrongdoing by Direct Energy or seek any relief from Direct Energy.  Direct Energy seeks to dismiss the Complaint for legal insufficiency of the pleading in accordance with 52 Pa. Code § 5.101(4).

I disagree. The Complainant is disputing the early termination fee of $4,420.00. It is unclear whether the whole fee goes to Albireo or whether a part of it is assessed and paid to Direct Energy.  At the very least, Direct Energy is an indispensable party in this proceeding. [footnoteRef:1] [1:  	An indispensable party is one whose rights are so connected with the claims of the litigants that no relief can be granted without infringing upon those rights.  Annenberg v. Commonwealth, 686 A.2d 1380 (Pa. Cmwlth. 1996); Sharkus v. Blue Cross of Greater Philadelphia, 494 Pa. 336, 431 A.2d 883 (1981).  

	In determining whether or not a party is indispensable, the Supreme Court has held that the following considerations are pertinent: 1) Do absent parties have a right or interest related to the claim? 2) If so, what is the nature of that right or interest? 3) Is that right or interest essential to the merits of the issue? 4) Can justice be afforded without violating the due process rights of absent parties? Mechanicsburg Area School District v. Kline, 494 Pa. 476, 481, 431 A.2d 953, 956 (1981), quoted in Church of the Lord Jesus Christ of the Apostolic Faith, Inc., et al. v. Shelton, et al., 740 A.2d 751 (Pa. Cmwlth. Ct. 1999).
] 


C.	Lack of Commission Jurisdiction

As a creation of the General Assembly, the Commission has only the powers and authority granted to it by the General Assembly and contained in the Public Utility Code.  See City of Phila. v. Phila. Elec. Co., 473 A.2d 997, 999-1000 (Pa. 1984).  It is well-settled that the Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. PUC, 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa.Cmwlth. 1992), alloc. denied, 637 A.2d 293 (Pa. 1993). 

In its Preliminary Objection, Direct Energy maintains that the only request for relief contained in the Complaint is for the Commission to resolve a contractual dispute between Albireo and the Township, find that a breach has occurred and direct Albireo to waive a portion or all of the early termination fee.   Preliminary Objections ¶ 34.  Framing the Complaint in this manner, Direct Energy seeks dismissal of the Complaint for lack of Commission jurisdiction to resolve contractual disputes and award damages.  

I agree with Respondent that Commission does not have jurisdiction to adjudicate private contract disputes. Ralph H. Orme v. Columbia Gas of Pa. Inc., Docket No. C-20065766, (Final Order entered October 20, 2006).  Nonetheless, I shall decline to grant the relief requested in the Preliminary Objection. In its formal Complaint, the Township avers that it was not properly notified of the merger between Taylor and Albireo, and that it was charged a $4,420.00 termination fee when it signed up with a different electric generation supplier (EGS).  While some of these allegations might very well involve the terms of one or more private contracts between Taylor, Albireo, Direct Energy and the Township, it will not be appropriate to dismiss this case on preliminary objections,  without examining the scope of the Commission’s authority over EGSs, and, if that authority is established, without the benefit of an evidentiary record to develop the facts of this matter so that the questions raised regarding the duties and obligations of the parties can be explored.  

[bookmark: _Hlk77056724]The Commission addressed a substantially similar issue in Digital 833 Chestnut, LLC v. UGI Energy Services, Inc., Docket No. C-2008-2076623 (Order entered April 8, 2010) (Digital v. UGI Energy Services Order).  In that case, the Commission essentially denied a Motion for Summary Judgment filed by UGI Energy Services, Inc. (UGIES) and remanded the case for evidentiary hearings after noting that, 

[bookmark: _Hlk77056777][A]lthough the Commission regulates NGSs to a lesser extent than public utilities, § 2208(e) of the Natural Gas Choice and Competition Act, 66 Pa. C.S. § 2208(e), does expressly provide that "the Commission may forbear from extending its regulation of natural gas suppliers beyond licensing, bonding, reliability and consumer services and protections, including all applicable portions of 52 Pa. Code Ch. 56." The apparent meaning of this provision is that the Commission, acting within its discretion, may refrain from exercising its jurisdiction over NGSs in all matters included within the Code except for NGSs' behavior related to licensing, bonding, reliability and consumer services and protections.
[bookmark: _Hlk77060000]
[bookmark: _Hlk77057045]Because the requisite authority exists, it then becomes necessary to determine whether [UGIES] breached any of its consumer service and protection duties to its customer, Digital.

Digital v. UGI Energy Services Order at 5-7.  Digital v. UGI Energy Services Order dealt with a natural gas supplier (NGS) and the provision of 66 Pa. C.S. § 2208(e).  66 Pa.C.S. § 2809 contains similar provisions applicable to electric generation suppliers (EGSs).  In particular, subsections (e) and (f) of the statute state, 

(e) Form of regulation of electric generation suppliers. — The commission may forbear from applying requirements of this part which it determines are unnecessary due to competition among electric generation suppliers. In regulating the service of electric generation suppliers, the commission shall impose requirements necessary to ensure that the present quality of service provided by electric utilities does not deteriorate, including assuring that adequate reserve margins of electric supply are maintained and assuring that 52 Pa. Code Ch. 56 (relating to standards and billing practices for residential utility service) are maintained.

(f) Availability of the services of brokers and marketers or aggregators. — Prior to approving the licensure of any broker and marketer or aggregator, the commission shall set forth standards to ensure that all retail customer classes may choose to purchase electricity through a broker and marketer or aggregator. The commission shall also ensure that brokers, marketers and aggregators comply with 52 Pa. Code Ch. 56.

[bookmark: _Hlk77056813]66 Pa.C.S. § 2809 (e)-(f).

Viewing the Complaint in this case in the light most favorable to Complainant, it is necessary to determine whether the EGSs involved in this case, Albireo and Direct Energy, breached any of their consumer service and protection duties to their customer, the Township.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994); see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  

Consequently, Direct Energy’s Preliminary Objection seeking to dismiss the Complaint for lack of jurisdiction will be overruled. 

D.	Nonjoinder of a Necessary Party

Direct Energy argues that the focus of the Complaint is on Albireo’s activities, the fact that the Commission did not serve the Township’s Complaint on Albireo, moving forward without Albireo would not be consistent with judicial economy and would not likely result in an outcome that fairly adjudicates this proceeding.  I agree with Direct Energy.  Although the Complainant listed Albireo as a co-respondent in this proceeding, it appears that the Commission did not docket the complaint against Albireo.  It is imperative that Albireo be a party to this proceeding.  However, instead of dismissing the Complaint for failure to join a necessary party, the Commission will serve the present Complaint on Albireo.

In view of the above, Direct Energy’s Preliminary Objections will be denied.  The Complaint will be served on Albireo.   The Complaint will be referred to the Commission’s Mediation Unit for mediation review. 



ORDER


THEREFORE,

IT IS ORDERED:

1. [bookmark: _Hlk77341631]That the Preliminary Objections filed by Direct Energy Business, LLC in the above-captioned proceeding at Docket No. C-2021-3024812 are denied.

2. [bookmark: _Hlk77341595]That the Secretary’s Bureau shall serve and docket the Complaint filed on February 23, 2021, by Stonycreek Township in Cambria County on Albireo Energy, LLC.

3. That the issues set forth in the formal Complaint filed by Stonycreek Township in Cambria County against Direct Energy Business, LLC on February 23, 2021, are referred to the Commission’s Mediation Unit for mediation review consistent with the above discussion.


Date:  July 16, 2021							/s/			
							Eranda Vero
							Administrative Law Judge
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