VIA ELECTRONIC SERVICE ONLY DUE TO EMERGENCY ORDER AT M-2020-3019262

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



William Pilat						:	
							:
	v.						:		C-2021-3026250
							:
Philadelphia Gas Works				:
						


INTERIM ORDER
GRANTING PRELIMINARY OBJECTIONS AND 
ORDERING STATUS REPORT

		On June 2, 2021, William Pilat (Complainant) filed a Formal Complaint against Philadelphia Gas Works (Respondent, Company, or PGW), alleging inter alia, PGW employees damaged his vehicle, which was parked along the street in front of 1628 Fitzwater Street, Philadelphia, PA, while cleaning the sidewalk in front of 1628 and 1630 Fitzwater Street (service location or service address).  As relief, Complainant requests compensation in the amount of $4,276.82 plus “additional costs as identified during repair” of his vehicle.

		On June 24, 2021, Respondent filed an Answer to the Complaint acknowledging its employees completed a service renewal at 1632 Fitzwater Street on March 25, 2021, service to Complainant.  PGW explained that after reviewing “all submissions” and its maintenance records, it decided it would issue a payment of $500 to Complainant representing the Complainant’s auto policy deductible “to conclude the matter.”  PGW avers it sent a General Release to Complainant and requested it be signed, notarized, and returned.  PGW avers that it received a photograph of the fully executed release on June 17, 2021 and requested a check be issued to Complainant the same day.   

		On June 24, 2021, Respondent also filed Preliminary Objections contending that the Commission lacks jurisdiction to award monetary damages and requesting that the requested relief for compensation be stricken from the Complaint for lack of subject matter jurisdiction.  The Preliminary Objections contained a Notice to Plead, requiring Complainant to file a response within ten days of service.

 		Complainant did not file response to the Preliminary Objections.

		The grounds for preliminary objections are limited.  Section 5.101(a)(1), provides that preliminary objections may be granted where the Commission lacks jurisdiction to resolve a dispute.[footnoteRef:1] [1:   	52 Pa.Code § 5.101(a)(1).
] 


		Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.[footnoteRef:2]  In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the petitioners, recovery or relief is possible.[footnoteRef:3]  Any doubt must be resolved in favor of the non‑moving party by refusing to sustain the preliminary objections.[footnoteRef:4]  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections.[footnoteRef:5]  Only those facts specifically admitted may be considered against the non-moving party.[footnoteRef:6]  A preliminary objection which seeks dismissal of a pleading will only be granted where relief is clearly warranted and free from doubt.[footnoteRef:7] [2:  	Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  
]  [3:  	Dept. of Auditor General v. SERS, 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa.Cmwlth. 1996).
]  [4:  	Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002). 
]  [5:   	County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985); Pennsylvania State Lodge, Fraternal Order of Police v. Dept. of Conservation and Natural Resources, 909 A.2d 413 (Pa.Cmwlth. 2006), aff’d per curium, 924 A.2d 1203 (Pa. 2007).
]  [6:  	Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa.Cmwlth. 1997).
]  [7:   	Interstate Traveller Services, Inc. v. Pa. Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Application of K&F Medical Transport, LLC, Docket No. A-2008-2020353 (Final Order July 8, 2008).
	] 


Respondent has correctly recited the law regarding the Commission’s authority to award damages.  As a creature of legislation, the Commission possesses only the authority that the General Assembly has specifically granted to it in the Public Utility Code.  That is, the Commission has only the powers expressly conferred or necessarily implied by its enabling statute.[footnoteRef:8]  Although it has general jurisdiction over the rates and services of public utilities operating in Pennsylvania, the Public Utility Code simply does not grant the Commission the authority to award damages in this case.[footnoteRef:9]    [8:  	Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977); Allegheny County Port Authority v. Pa. P.U.C., 237 A.2d 602 (Pa. 1967).  See also Department of Environmental Resources v. Butler County Mushroom Farm, 454 A.2d 1, 4 (Pa. 1982), and Pequea Township v. Department of Environmental Protection, 716 A.2d 678, 686 (Pa.Cmwlth. 1998).
]  [9:  	Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Poorbaugh v. Pa. Pub. Util. Comm’n, 666 A.2d 744 (Pa. Cmwlth. 1995).  See also Pettko v. Pennsylvania American Water Company, 39 A.3d 473 (Pa. Cmwlth. 2012).
] 


Therefore, Complainant’s request for relief of monetary damages is stricken from the Complaint.  

Since PGW issued a check to Complainant, it is possible Complainant considers this matter closed.  Therefore, the parties are ordered to file a status report, identifying whether Complainant intends to continue to pursue this matter.  The parties may file a certificate of satisfaction in lieu of a status report. 

THEREFORE, 

IT IS ORDERED:

		1.	That the Preliminary Objection of Philadelphia Gas Works seeking dismissal of Complainant’s claim for monetary damages is granted, and the request for monetary damages is hereby stricken from the Complaint.

		2. 	That the parties shall, by August 13, 2021, file a status report with the Commission’s Secretary’s Bureau identifying whether Complainant intends to continue to pursue this matter.  

		3.  	That the parties may, by August 13, 2021, file a certificate of satisfaction in lieu of filing the status report as ordered by Ordering Paragraph 2. 

	
[bookmark: _Hlk505862083]Date:  August 4, 2021							/s/				
							Emily I. DeVoe
							Administrative Law Judge
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