
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Glen Riddle Station, L.P.				:
							:
	v.						:			C-2020-3023129
							:
Sunoco Pipeline, L.P.					:



ORDER
1) DENYING MOTION IN LIMINE OF GLEN RIDDLE STATION, L.P.,
2) GRANTING IN PART AND DENYING IN PART MOTION TO STRIKE OF GLEN RIDDLE STATION, L.P., 3) DENYING MOTION IN LIMINE OF SUNOCO PIPELINE, L.P. AND 4) GRANTING JOINT STIPULATION FILED BY SUNOCO PIPELINE, L.P. 


On December 2, 2020, Glen Riddle Station, L.P. (Glen Riddle) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Sunoco Pipeline, L.P. (Sunoco), docket number C-2020-3023129.  In its complaint, Glen Riddle averred that on or about May 13, 2020, Sunoco filed a Declaration of Taking in the Court of Common Pleas of Delaware County that concerned various portions of the Glen Riddle property that contains 124 residential dwelling units.  Glen Riddle further averred that, in the taking action, Sunoco condemned temporary workspace easements and a temporary access road easement over their property for purposes of completing a pipeline project.  Glen Riddle further averred that Sunoco is not complying with previous requirements of the Commission regarding a public awareness plan and standard operating procedures.  Glen Riddle also identified several other alleged failures of Sunoco with regard to the property, including, parking and traffic safety concerns, unsafe work site, failure to follow government-mandated pandemic safety protocols, failure to communicate regarding a potentially hazardous leak, and structural and storm drainage concerns, among other things.  Glen Riddle averred that Sunoco’s actions violated several provisions of the Public Utility Code and requested that the Commission enter an order enjoining or restraining Sunoco from engaging in further work at the property until the safety concerns are addressed.  Glen Riddle attached multiple documents to its complaint in support of its position.

On December 23, 2020, Sunoco filed an answer and new matter in response to the complaint.  In its answer, Sunoco admitted or denied the various averments Glen Riddle made in its complaint.  In particular, Sunoco denied that it has not complied with the public awareness plan or standard operating procedures it is required to comply with.  Sunoco also admitted or denied the various averments made by Glen Riddle with regard to the other alleged failures of Sunoco with regard to the property that were averred in the complaint.  Sunoco provided significant detail in response to the averments made in the complaint and concluded by requesting that the complaint be dismissed with prejudice.  Sunoco also attached multiple documents to its answer in support of its position.

In its new matter, which was accompanied by a notice to plead, Sunoco argued that the Commission lacks jurisdiction over Glen Riddle’s allegations regarding environmental law issues and permitting obligations, the validity and scope of easements and compliance with municipal ordinances and the Governor’s orders and regulations regarding Covid-19.  Sunoco also argued that Glen Riddle has failed to state a claim upon which the Commission can grant relief.  In part, Sunoco argued that Glen Riddle’s allegations regarding construction means and methods and relief seeking a work plan and schedule reflecting Glen Riddle’s preferences fail as a matter of law to state a claim upon which relief can be granted and should be dismissed.

Subsequently, multiple pleadings were filed and procedural matters occurred.  This includes the filing of preliminary objections, establishment of an initial telephonic hearing, a motion for a prehearing conference and procedural schedule, the filing of a petition for interim emergency relief, the withdraw of the petition for interim emergency relief, a prehearing conference, the rescheduling of the prehearing conference, the filing of a motion to compel by each party, the filing of a motion for a protective order that was contested, a motion in limine, a motion to enforce the order granting in part and denying in part the preliminary objections and striking Glen Riddle testimony, a motion for a final continuance, another motion to compel and motion for a protective order and sanctions.  Each of these procedural matters was responded to with the necessary order or hearing notice as appropriate.

Notably, on March 15, 2021, Glen Riddle pre-served written direct testimony of four witnesses pursuant to a procedural schedule agreed to at the prehearing conference.  On May 12, 2021, Sunoco pre-served the written rebuttal testimony of eight witnesses.  On June 14, 2021, Glen Riddle pre-served the written surrebuttal testimony of ten witnesses.  On July 9, 2021, Sunoco presented written rejoinder testimony and rejoinder outlines for five witnesses.  Each of these pieces of testimony was accompanied by multiple exhibits.

Hearings were held in this matter on July 7, 2021, July 12, 2021 and July 13, 2021, as scheduled.  Sam Cortes, Esquire and Ashley Beach, Esquire appeared on behalf of Glen Riddle.  Diana Silva, Esquire, Tom Sniscak, Esquire, Kevin McKeon, Esquire, Whitney Snyder, Esquire and Bryce Beard, Esquire appeared on behalf of Sunoco.  In total, 18 witnesses were presented and cross examined and numerous exhibits were admitted into the record.  Throughout the hearings, numerous motions were made both in writing and orally, including a motion in limine filed by Glen Riddle on July 12, 2021.  It was determined on the record that a schedule would be set for the submission of any written motions regarding evidentiary and other issues that arose during the hearing, and responses to those motions, so that the hearings could be focused on the presentation and cross examination of the witnesses and the admission of their pre-served testimony to the extent practicable.

As a result, in addition to the motion in limine filed by Glen Riddle on July 12, 2021, the parties agreed that any evidentiary or other motions would be filed on July 20, 2021 and responses to any motions filed would be filed by July 23, 2021.

The purpose of this order is to address all remaining outstanding motions so that the record is properly developed for the parties to submit briefs.  Each of the motions will be addressed in turn below.

As an initial matter, it is noted that Section 5.483 of the Commission’s regulations articulates the authority of the presiding officer.  This section states:



§ 5.483.	Authority of presiding officer.

(a) The presiding officer will have the authority specified in the act, subject to this title.  This authority includes, but is not limited to, the power to exclude irrelevant, immaterial or unduly repetitive evidence, to prevent excessive examination of witnesses, to schedule and impose reasonable limitations on discovery and to otherwise regulate the course of the proceeding.

52 Pa.Code § 5.483(a).  Furthermore, the presiding officer shall have all necessary authority to control the receipt of evidence, including ruling on the admissibility of evidence and confining the evidence to the issues in the proceeding and imposing, where appropriate, limitations on the number of witnesses to be heard, the time and scope for direct and cross-examinations, the production of further evidence and any other necessary limitations.  52 Pa.Code § 5.403(a).  The presiding officer must actively employ these powers to direct and focus the proceedings consistent with due process.  52 Pa.Code § 5.403(b).

In light of that background, each of the outstanding remaining motions will be addressed in turn.

Glen Riddle’s motion in limine seeking to strike Sunoco’s rejoinder testimony

On July 12, 2021, Glen Riddle filed a motion in limine seeking to strike Sunoco’s rejoinder testimony or, in the alternative, to allow Glen Riddle a meaningful opportunity to respond.  In its motion in limine, Glen Riddle objected to the fact that Sunoco submitted rejoinder testimony of three witnesses on the Friday before the Monday those witnesses would be called, along with a proffer of rejoinder testimony of two additional witnesses.  Glen Riddle argued that after it provided its surrebuttal testimony nearly one month prior, it would only have “one weekend – zero business days – to review and respond to the extensive and demonstrably false allegations set forth in Sunoco’s new written testimony.”  Glen Riddle argued that it was given no opportunity to prepare a response or retain an expert to prepare a response to the “as-of-yet undisclosed opinions of Sunoco’s newest expert – a purported toxicologist.”  Glen Riddle argued that Sunoco’s rejoinder testimony violates Commission regulations, the scheduling orders and denies Glen Riddle due process rights.  Glen Riddle asked that Sunoco’s rejoinder testimony be stricken or that it be given two weeks to respond.

On July 30, 2021, Sunoco filed an answer to Glen Riddle’s motion.  In its answer, Sunoco provided a detailed recitation of the relevant procedural history and noted the oral rejoinder that its witnesses provided during the hearing.  Sunoco added that counsel for Glen Riddle was able to cross-examine those witnesses on their oral rejoinder testimony and present oral surrejoinder in response.  Sunoco added that Glen Riddle, as the party with the burden of proof, had the last word on issues in compliance with the Commission’s regulations.  Sunoco then argued that Glen Riddle’s due process was satisfied because Glen Riddle had the opportunity to cross examine Sunoco’s witnesses and provide oral surrejoinder testimony and, therefore, Glen Riddle’s motion is moot.  Sunoco cited to various provisions of the Commission’s regulations in support of its arguments and addressed the case law that Glen Riddle raised in its motion.  Sunoco concluded its answer to Glen Riddle’s motion by arguing that it had shown good cause to provide rejoinder testimony so that the record can be complete and so that both sides of the story could be heard.

Glen Riddle’s motion in limine seeking to strike Sunoco’s rejoinder testimony will be denied.

As noted above, the presiding officer has significant authority to regulate the course of the proceeding.  This authority includes, but is not limited to, the power to exclude irrelevant, immaterial or unduly repetitive evidence, to prevent excessive examination of witnesses, to schedule and impose reasonable limitations on discovery and to otherwise regulate the course of the proceeding.  52 Pa.Code § 5.483.  In addition, the presiding officer can limit the number of witnesses to be heard, the time and scope for direct and cross-examinations and the production of further evidence, as well as “any other necessary limitations.”  52 Pa.Code § 5.403.  The requirements of due process are not limitless.  In some circumstances, due process can be limited, for example, by Commission and party resources, among other things.

In this case, the parties have been given significant opportunity to present their case through multiple rounds of pre-served written testimony, oral testimony and cross-examination.  For Glen Riddle, this includes presenting written testimony of 10 witnesses and submitting scores of exhibits.  The parties are also being given an opportunity to submit their legal arguments via briefs.  Whereas in most cases where pre-served testimony is provided, the pre-served testimony is used to winnow the issues, in this case, the issues have expanded as the pre-served testimony progressed.  Certainly, a limited expansion of the issues is not unreasonable to an extent; but, here, the pre-served testimony has moved down a path of questionable relevance.  Prior to its submission of rejoinder testimony, Sunoco had only an opportunity to present its defense of the complaint through one round of rebuttal testimony.  As a result, it was reasonable to provide Sunoco an opportunity to provide rejoinder testimony.  As the party with the burden of proof in this case, however, it was also reasonable to allow Glen Riddle the opportunity to respond to Sunoco’s rejoinder testimony through oral surrejoinder at the time of the hearing.  Such a process is common in proceedings at the Commission, especially in complex cases.  In this case, Glen Riddle had the benefit of Sunoco providing the rejoinder testimony in advance of the hearing, either in its entirety or in outline format, whereas some proceedings before the Commission provide rejoinder testimony orally at the hearing.

It would not be reasonable to strike Sunoco’s rejoinder testimony or to grant Glen Riddle two additional weeks to provide surrejoinder testimony, especially in light of the fact that each round of pre-served testimony in this case expanded the issues, not winnowed the issues.  As noted above, due process is not without its limits.  At some point, preliminary matters must cease and the hearing must be held.  In this case, Glen Riddle was given an opportunity to provide oral surrejoinder in response to Sunoco’s rejoinder which is sufficient to preserve Glen Riddle’s due process and is consistent with other Commission proceedings.  Striking Sunoco’s rejoinder testimony or allowing Glen Riddle an additional two weeks to respond is not reasonable.  Glen Riddle has been afforded sufficient due process to prosecute its complaint with two rounds of written testimony from 10 witnesses, including scores of exhibits, and being given the opportunity to cross-examine Sunoco’s witnesses on their rejoinder testimony, as well as present oral surrejoinder testimony.

As such, Glen Riddle’s motion in limine seeking to strike Sunoco’s rejoinder testimony or, in the alternative, allowing Glen Riddle a meaningful opportunity to respond to Sunoco’s rejoinder is denied.

Glen Riddle motion to strike certain portions of Sunoco’s testimony

On July 20, 2021, Glen Riddle filed a motion to strike certain of Sunoco’s testimony.  Glen Riddle argued that the testimony it seeks to strike identifies confidential settlement communications.  Specifically, Glen Riddle identified four portions of Sunoco witness David Amerikaner, Esquire’s direct testimony and three portions of Mr. Amerikaner’s rebuttal testimony that should be stricken.  Glen Riddle argued that these portions of the testimony should be stricken because “they reference, albeit inaccurately, confidential settlement discussions by and between Complainant and Respondent.”  Glen Riddle argued that the parties engaged in settlement discussions and that Sunoco’s references to alleged statements made during settlement negotiations, although factually inaccurate, is improper and inadmissible.

On July 23, 2021, Sunoco filed its answer to Glen Riddle’s motion.  As a preliminary matter, Sunoco indicated that Glen Riddle incorrectly cited in its motion to Sunoco’s rejoinder testimony of Mr. Amerikaner when the objections in fact pertain to Sunoco’s rebuttal testimony of Mr. Amerikaner.  A brief review of the pre-filed testimony reveals that Sunoco is correct – Glen Riddle’s motion pertains to Sunoco’s rebuttal testimony, not its rejoinder testimony.  Sunoco also sought to correct other portions of Glen Riddle’s motion it believed to be inaccurate or “provably false statements not supported by the record testimony or evidence.”

Sunoco then argued in its answer that the portions of Mr. Amerikaner’s testimony Glen Riddle seeks to strike are not “offers of settlement” but rather “provide context to communications between the parties or illustrates Glen Riddle’s pretext and use of the Commission’s emergency order and complaint process to leverage damage or monies from Sunoco.”  Sunoco argued that these statements have nothing to do with Glen Riddle’s alleged communications and safety concerns regarding Sunoco’s construction at the property.  Sunoco added that evidence of Glen Riddle’s money demands is not protected by settlement privilege.  Sunoco provided substantial legal support for its argument and also distinguished the case relied upon by Glen Riddle in its motion.  Sunoco concluded that, even if the testimony Glen Riddle seeks to strike constitutes an “offer of settlement” or settlement communications, the testimony falls under the exception to the Pennsylvania Rules of Evidence Rule 408 which allows evidence offered for “another purpose” to show Glen Riddle’s weaponization of the Commission’s procedures to leverage significant sums of money from Sunoco.

Of note, both Glen Riddle and Sunoco cite to Section 5.231(d) of the Commission’s regulations in support of their positions.  This Section provides that “offers of settlement, of adjustment, or of procedure to be followed, and proposed stipulations not agreed to by every party, including proposals intended to resolve discovery disputes, will not be admissible in evidence against a counsel or party claiming the privilege.”  52 Pa.Code § 5.231(d); see also, 1 Pa.Code § 35.115 (offers of settlement) (“unaccepted proposals of settlement or of adjustment or as to procedure to be followed and proposed stipulations not agreed to shall be privileged and are not admissible in evidence against a counsel or person claiming such privilege.”).

With regards to Mr. Amerikaner’s rebuttal testimony that

· Page 3, line 22 to page 4, line 2: “I had a conference call with GRS Counsel on May 19, 2020, during which we discussed the compensation that GRS would demand to convey the Temporary Easements to Sunoco Pipeline in order to negate the need to file a declaration of taking for the Temporary Easements,” 

· Page 4, lines 10-11:  “GRS Counsel was focused on negotiating compensation for the use of the Temporary easements during construction,”

· Page 5, lines 18-21: “On September 24, 2020, I received a letter from GRS counsel setting forth the terms of a proposed settlement agreement between the parties to resolve the eminent domain action, which requested monetary compensation,” and

· Page 17, lines 7-13: “On several occasions in December 2020, after the Complaint in this Proceeding was filed, GRS Counsel sent emails in which they threatened to file an Emergency Petition for Interim Relief with the PUC.  On several other occasions, GRS Counsel informed me that it would withhold filing an Emergency Petition for Interim Relief if Sunoco Pipeline paid money to GRS as settlement for disputed claims regarding use of the Temporary Easements during construction, or Sunoco Pipeline responded to GRS’s requests for counter-proposals to its earlier monetary settlement demands.”

These portions of Mr. Amerikaner’s testimony will not be stricken.  The fact that conference calls, letters or emails were made regarding settlement discussions, or the fact that counsel was focused on negotiating compensation, is not confidential information that should be stricken from the record in this case.  Commission regulations strongly encourage settlement and the fact that the parties have engaged in settlement discussions should be applauded, not punished.  Certainly, it is reasonable that those negotiations would pertain, at least in part, to a monetary agreement.  There is otherwise nothing privileged in these portions of Mr. Amerikaner’s testimony Glen Riddle seeks to strike.  Therefore, the general fact that parties were discussing a monetary agreement as part of a settlement of this matter should not be stricken.

However, the specific details of those purported settlement discussions should be stricken.  As a result, with regards to Mr. Amerikaner’s rebuttal testimony that

· Page 7, lines 15-18: “The letter was purportedly intended to ‘put [Sunoco Pipeline] on notice’ regarding millions of dollars of losses allegedly suffered by GRS as a result of anticipated construction.  This letter demanded payment of at least $4 million, among other demands, to GRS by Sunoco Pipeline,” and

· Page 19, lines 9-12: “These demands fluctuated over time and were not clearly defined, but the demands ranged between $2.8 million for payment for using the Temporary Easements for four months to more than $17 million in alleged business losses.”

These portions of Mr. Amerikaner’s testimony will be stricken.  These portions provide specific details regarding the settlement negotiations – namely, specific dollar amounts – that should be kept confidential and not be made part of the record.  

		In part, one reason why the details of settlement discussions such as specific dollar amounts should remain confidential is to encourage parties to freely engage in those discussions.  If parties knew that the specific offers and other details of their settlement negotiations would be disclosed and possibly used against them in litigation if those discussions fail, then meaningful negotiations would be chilled.  Such actions cannot be countenanced.  Parties should be encouraged to freely engage in settlement discussions without fear that the details of those discussions could later be used against them.  That fear is not present, however, with regard to the simple fact that parties are engaging in settlement discussions as such behaviors are encouraged.  

		Another reason why the details of settlement discussions should remain confidential and excluded from the record is because the relevance of such discussions to the matters that remain in dispute is questionable.  See e.g., Pa. P.U.C. v. Pa. Elec. Co., Docket Nos. R-80051197, et al. (Opinion and Order entered Dec. 4, 1980) (“the rule of evidence which excludes unaccepted settlement offers is well established and is based upon two considerations:  (1) the recognition that the relevance of unaccepted proposals of settlement is limited at best; and (2) public policy favors excluding such evidence in order to foster settlements”).  It is unclear how the specific dollar amounts discussed in settlement are relevant to whether Sunoco violated the Public Utility Code or a Commission order or regulation.  

		Sunoco has not raised any other argument that these portions of Mr. Amerikaner’s testimony should not be stricken.  For example, Sunoco’s argument that these portions of Mr. Amerikaner’s testimony reference discussions that occurred prior to the complaint being filed, or that they are admissible under exceptions to the Pennsylvania Rules of Evidence for “another purpose,” does not warrant denying Glen Riddle’s motion to strike.

As such, Glen Riddle’s motion to strike portions of Sunoco witness Amerikaner’s rebuttal testimony will be granted in part and denied in part.  Those portions of Mr. Amerikaner’s testimony that reference specific details of the settlement negotiations will be stricken.  General references to settlement discussions will not be stricken.

Sunoco motion in limine of unresolved evidentiary objections

		On July 20, 2021, Sunoco filed a motion in limine regarding evidentiary objections that were not resolved during the hearings.  Sunoco included an attachment to its motion that articulated specific areas of the testimony of Glen Riddle witness Stephen Iacobucci.[footnoteRef:1]  Sunoco noted that those areas fell within six objections, including improper lay testimony, hearsay statements in the form of Glen Riddle counsel-of-record email correspondence, and legal conclusions as identified at the hearing and objections to exhibits including hearsay, relevance and authentication of substance.  Sunoco included argument in its motion on each of these six objections. [1:  	It is noted that there is also a witness for Glen Riddle named Raymond Iacobucci.] 


		On July 23, 2021, Glen Riddle filed a response to Sunoco’s motion in limine.  In its response, Glen Riddle argued that Sunoco’s objections ignore Administrative Agency Law which provides that Commonwealth agencies are not bound by technical rules of evidence at agency hearings and that all evidence of reasonably probative value may be received.  Glen Riddle cited to case law for the proposition that presiding officers are vested with broad discretion to control the receipt of evidence and that Sunoco’s objections should be overruled in their entirety and the evidence should be considered and weighed as presented by the parties.

		With regard to Sunoco’s motion in limine that portions of Stephen Iacobucci’s testimony give improper lay opinion testimony on scientific, technical or specialized matters, Sunoco argued that the law is clear that unqualified, lay opinion testimony must be excluded and cannot be given any evidentiary weight.  Sunoco cited to several cases in support of its argument and argued that Stephen Iacobucci’s lay opinion testimony regarding technical issues such as safety allegations, fire hazards, geotechnical testing, noise level impacts and other things can be given no evidentiary weight.  Instead, Stephen Iacobucci’s testimony must be limited to topics of direct personal knowledge.  Sunoco identified 16 specific portions of Stephen Iacobucci’s testimony that should be stricken on this basis.  Glen Riddle, however, argued that Stephen Iacobucci testified regarding his own personal observations and experiences and to reasonable inferences and lay opinions drawn from his experiences.  Glen Riddle added that Stephen Iacobucci’s testimony is supported by expert testimony of other witnesses and that Mr. Iacobucci’s limited references to law provide context for his personal observations, not legal conclusions.

		Sunoco’s argument that Stephen Iacobucci’s testimony should be stricken because it offers improper lay testimony will be denied.  Stephen Iacobucci testified that he has over 12 years experience of residential property operations experience in suburban and urban property management, student housing and market rate rentals.  He also testified that he has a Master of Professional Studies degree in Real Estate finance and a Bachelor’s degree in Business Management.  Stephen Iacobucci’s testimony will be viewed with that experience in mind.  Stephen Iacobucci does not put himself out as an expert in safety allegations, fire hazards, geotechnical testing, noise level impacts and other things.  Other witnesses have testified regarding those matters.  Stephen Iacobucci’s testimony will be considered in light of those areas in which he has experience, as he testified.  The 16 specific portions of Stephen Iacobucci’s testimony identified in Sunoco’s motion plays an important role in understanding the nature of Glen Riddle’s complaint and I agree with Glen Riddle that they are based on his personal experience.  Sunoco’s argument that these portions of testimony should be stricken because they are improper lay witness testimony will be denied.

		With regard to Sunoco’s argument that portions of Stephen Iacobucci’s testimony and exhibits are hearsay, Sunoco argued that Stephen Iacobucci relies on several out-of-court statements made by a declarant other than who is sworn or testifying to prove the truth of the matter assert and that do not fall within any of the hearsay exceptions allowed by the Pennsylvania Rules of Evidence.  Similarly, Sunoco argued that several of the exhibits attached to Stephen Iacobucci’s testimony are hearsay and, at most, should be limited to the fact that the communication occurred or that Glen Riddle’s contentions were made but not for the truth of the matter asserted.  Sunoco seeks to strike three portions of Stephen Iacobucci’s direct testimony, seven portions of his surrebuttal testimony and 35 exhibits on this basis.  Most, if not all, of what Sunoco seeks to strike are emails or counsel statements.  In response, Glen Riddle argued that the exhibits and testimony Sunoco seeks to strike are not hearsay.  Glen Riddle argued that these exhibits and testimony are not offered to prove the truth of the matter asserted but are offered to show that communications were made by Glen Riddle to Sunoco, in particular, to communicate safety concerns to Sunoco’s counsel that Glen Riddle claims were either completely ignored or not adequately addressed.  Glen Riddle also argued that the exhibits are otherwise admissible under the business record exception to the hearsay rule, arguing that correspondence sent by counsel on behalf of a client are often admitted under the business records exception to the hearsay rule.

		Sunoco’s argument that the three portions of Stephen Iacobucci’s direct testimony, seven portions of his surrebuttal testimony and 35 exhibits should be stricken because they are hearsay will be rejected.  Hearsay is a statement made “out of court” that is offered to prove the truth of the matter asserted.  See, Pa. R.E. 801(c); Norman v. PECO Energy Co., Docket No. F-2018-2640713 (Opinion and Order entered June 18, 2020) .  As Glen Riddle argued, these statements and exhibits are not being offered for the truth of the matter asserted but only for the fact that they were made.  As a result, Sunoco has not satisfied the first step to have a hearsay objection sustained.  The statements and exhibits Sunoco seeks to strike will only be referenced to demonstrate that Glen Riddle attempted to communicate safety concerns to Sunoco’s counsel and not that those safety concerns are in fact safety issues.  These statements and exhibits will be given the appropriate weight they are due when disposing of the underlying complaint.  They will not, however, be stricken as hearsay.

		With regard to Sunoco’s argument that portions of Stephen Iacobucci’s testimony contains legal conclusions and opinions that should be stricken, Sunoco argued that Stephen Iacobucci’s testimony offers and provides legal conclusions and opinions regarding communication requirements under the Public Utility Code and other laws and references items as being illegal.  Sunoco references five pieces of Stephen Iacobucci’s direct and surrebuttal testimony that should be stricken for this reason.  In response, Glen Riddle addressed this issue in conjunction with its response to Sunoco’s argument regarding lay witness opinion discussed above, namely, that Stephen Iacobucci testified regarding his own personal observations and experiences and to reasonable inferences and lay opinions drawn from his experiences.

		Sunoco’s argument that the five identified portions of Stephen Iacobucci’s testimony should stricken because they contain legal conclusions and opinions will be denied.  Again, as with Sunoco’s arguments regarding portions of Stephen Iacobucci’s testimony it believed should be stricken because they constitute improper lay witness testimony on scientific matters, Stephen Iacobucci’s qualifications and experience speak for themselves.  Stephen Iacobucci does not hold himself out as a lawyer and, therefore, his testimony will not be held as a legal conclusion as to what laws may or may not apply to the topics of the complaint, whether such laws were violated, and what the implications of those laws are on the instant proceeding, as Sunoco argues in its motion.  Stephen Iacobucci’s testimony on these matters will be regarded in light of his residential property operations experience in suburban and urban property management, student housing and market rate rentals and given the fact that he has a Master of Professional Studies degree in Real Estate finance and a Bachelor’s degree in Business Management.  Stephen Iacobucci’s testimony on these matters alone will be afforded no weight as a legal conclusion.  As a result, Sunoco’s motion to strike those portions of Stephen Iacobucci’s testimony will be denied.

		With regard to Sunoco’s argument that portions of Stephen Iacobucci’s testimony are not relevant to this proceeding, Sunoco argued that six exhibits presented by Glen Riddle should be stricken from the record because they have no bearing on the instant proceeding and are related to the scope of the easements, township ordinances, noise recordings and an alleged leak and clean up at separate property.  Sunoco argued that none of the exhibits identified meet the test for relevancy but amount to an “exhibition to swamp the record with a huge wave of vague and unauthenticated exhibits in a hope to substitute quality of evidence for quantity of incomplete, second-hand and foundation bereft documents all in an attempt to exaggerate and conflate facts.”  In response, Glen Riddle argued that the exhibits that Sunoco seeks to strike are all relevant.  Glen Riddle added that these issues were previously addressed in response to other Sunoco motions raised previously.  Glen Riddle reiterated that it is not seeking an adjudication regarding specific agency regulations or contracts but offers this evidence to demonstrate Sunoco’s failure to operate in a safe manner which the Commission has jurisdiction to hear.  Glen Riddle added that the exhibits pertaining to noise dangers relate to three experts presented by the parties on this subject.

[bookmark: _Hlk41552512]		Sunoco’s motion to strike exhibits pertaining to easements, township orders, noise recordings and a matter at a separate property based on relevancy will be denied.  Information is relevant if it tends to establish a material fact, tends to make a fact at issue more or less probable or supports a reasonable inference or presumption regarding a material fact.  See, Petition of the Borough of Cornwall for a Declaratory Order that the Provision of Water Service to Isolated Customers Adjoining its Boundaries Does Not Constitute Provision of Public Utility Service Under § 102, Docket Number P-2015-2476211 (Order dated September 11, 2015) at 9-10, citing, Smith v. Morrison, 47 A.3d 1311 (Pa.Super 2012), alloc. denied, 57 A.3d 71 (Pa. 2012).

		As Glen Riddle argued, issues of relevancy have generally been addressed in prior orders in this proceeding.  In particular, it has been determined that, while the Commission does not have jurisdiction regarding the scope and validity of an easement, it does have jurisdiction to hear matters that pertain to the easement that may involve a violation of the Public Utility Code.  Furthermore, no determination will be made in this proceeding that Sunoco has violated any township ordinance or any other matter over which the Commission lacks jurisdiction.  Such information has been provided as a standard of care that could be used to determine whether Sunoco has violated the Public Utility Code.  The noise recordings also may demonstrate that Sunoco acted unreasonably in violation of Section 1501 of the Public Utility Code and, therefore, are relevant.  Finally, the incident at a separate property will be given the weight it is due when the complaint is disposed.  Sunoco’s arguments regarding relevancy are denied. 

		Lastly, with regard to Sunoco’s argument that some of Stephen Iacobucci’s exhibits have not been authenticated, Sunoco argued that six Glen Riddle exhibits should be stricken because they have not been properly authenticated.  Sunoco argued that these exhibits lack authentication of substance and foundation and include photographs and videos.  Sunoco argued that Stephen Iacobucci did not testify regarding who took the pictures, when they were taken, how they were taken, the location and any other details to support or corroborate that these exhibits are what Glen Riddle claims them to be.  Sunoco argues the exhibits should not be given any evidentiary weight.  In response, Glen Riddle argued that these objections should be overruled because Stephen Iacobucci properly laid a foundation to support the admission of each of the photographs depicted in the exhibits.  Glen Riddle added the standard for authenticating photographs and that Stephen Iacobucci testified that the photographs are accurate as to the events depicted therein and during the relevant time period.  Glen Riddle added that Sunoco had the opportunity to cross-examine Stephen Iacobucci on these exhibits and also introduced photographs during its rebuttal testimony.

		Sunoco is correct that some of the photographs and videos presented by Glen Riddle do not identify important information regarding the exhibits, such as who took the pictures, when they were taken, etc.  These are important issues that are required to properly authenticate an exhibit.  However, in general, it is clear that the photographs and videos were taken at the Glen Riddle property at various times throughout the construction.  The fact that it is unclear who took the photographs and videos and how they were taken, however, does not detract from the content of the exhibits.  Nor is a precise date or location necessary to get an understanding of the underlying complaint in this case.  The fact that it is unclear who took the pictures or when they were taken will be considered when determining the weight to be afforded to these exhibits.  Therefore, Sunoco’s objections to six Glen Riddle exhibits based on lack of authentication will be denied.

		As such, Sunoco’s motion in limine regarding evidentiary objections that were not resolved during the hearings filed on July 20, 2021 is denied in its entirety.

Joint stipulation

		Finally, included in Sunoco’s filing on July 20, 2021 was a Stipulation of authenticity and completeness of Glen Riddle’s counsel-of-record’s emails offered into evidence and joint motion for admission of supplemental, full context exhibits GRS-111, GRS-120 and GRS 126.  The Stipulation states that the parties worked together and agreed to the authenticity and completeness of Glen Riddle’s counsel-of-record’s emails offered into evidence through Glen Riddle witnesses Stephen Iacobucci and Raymond Iacobucci.  The parties agreed to additions to certain exhibits to provide full context where there was no prior evidence of record on certain exhibits’ completeness.  The parties, therefore, stipulated to the authenticity and completeness with the mutually agreed to additions as specified in Attachment B to the stipulation, subject to an outstanding hearsay objection presented previously.  The Stipulation concludes that it and Glen Riddle moved for the admission of the full context of the stipulation exhibits contained in Attachment B, including updated exhibits GRS-111, GRS-120 and GRS-126 into the record.

		As such, the Joint Stipulation for the admission of the full context stipulations contained in Attachment B to the stipulation, including updated exhibits GRS-111, GRS-120 and GRS-126, into the record is granted and the parties are directed to ensure that two copies of the stipulated exhibits are provided to the Commission’s Secretary’s Bureau for inclusion into the Commission’s official record for this case.

ORDER
	

THEREFORE,

IT IS ORDERED:

1. That the motion in limine to strike respondent’s rejoinder testimony or, in the alternative, to allow complainant a meaningful opportunity to respond filed by Glen Riddle Station L.P. on July 12, 2021 at docket number C-2020-3023129 is hereby denied.

1. That the motion of Glen Riddle Station, L.P. to strike certain Sunoco Pipeline L.P.’s testimony filed on July 20, 2021 at docket number C-2020-3023129 is hereby granted in part and denied in part, consistent with the above discussion.

1. That the motion in limine of unresolved hearing objections filed by Sunoco Pipeline, L.P. on July 20, 2021 at docket number C-2020-3023129 is hereby denied.

1. That the stipulation of Glen Riddle Station, L.P. and Sunoco Pipeline, L.P. filed on July 20, 2021 at docket number C-2020-3023129 is hereby granted and the parties are directed to ensure that the appropriate copies of the stipulated exhibits are submitted to the Commission’s Secretary’s Bureau for inclusion in the Commission’s files for this proceeding.

1. That the parties shall submit briefs pursuant to the Briefing Order issued in this matter dated July 14, 2021.



Dated:  August 4, 2021				______________/s/________________
Joel H. Cheskis 
Deputy Chief Administrative Law Judge
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