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OPINION AND ORDER

BY THE COMMISSION:

[bookmark: _Hlk47359473][bookmark: _Hlk76476148]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Deborah A. Redman (Complainant or Dr. Redman) filed on June 24, 2020, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Mary D. Long issued on June 4, 2020.  On July 6, 2020, Pennsylvania Electric Company (Respondent or Penelec) filed Replies to Exceptions.  For the reasons set forth below, we shall deny the Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order.

History of the Proceeding

On October 15, 2019, Dr. Redman filed a formal Complaint alleging a safety and reliability issue.  Specifically, the Complainant averred that Penelec refuses to remove a Chinese wisteria which she claims, among other things, is life-threatening and a danger to the power lines and causing her house to be uninhabitable.  According to the Complainant, the wisteria vines and runners on the power lines cause daily interruptions to her electricity service.  She also complained that she has been improperly billed for interrupted service and that Penelec employees have mocked her.  As relief, she requested that the Commission direct Penelec to kill the wisteria; notify the Complainant every month regarding the status of the wisteria; and compensate her in the amount of $600,000.[footnoteRef:1]  [1:  	In the Complaint, Dr. Redman references a letter dated September 16, 2019, and filed with the Commission on September 20, 2019, which is titled “Formal Complaint” (September 2019 Letter).  This letter lists the requested forms of relief which includes the monetary relief.  September 2019 Letter at 4-5.  ] 


On November 6, 2019, Penelec filed an Answer and New Matter denying the material allegations of the Complaint and requesting referral to the Commission’s mediation unit.  On December 16, 2019, the Complainant filed a Response to Respondent’s Answer and Opposition to Respondent’s Request for Mediation and a Motion for Summary Judgment.  Penelec filed a response to the Motion for Summary Judgment on January 6, 2020.  By Interim Order dated January 30, 2020 (Summary Judgment Order), ALJ Long denied the Complainant’s Motion for Summary Judgment.  In the Summary Judgment Order, the ALJ determined that the relevant facts were disputed and that a hearing was necessary.  Additionally, the ALJ denied the Complainant’s request to transfer the Complaint to “a lay body of Meadville/Erie residents willing to hear it,” because the Commission does not have the authority to transfer a Complaint to another tribunal.  I.D. at 2.  
By Hearing Notice dated February 3, 2020, a telephonic hearing was scheduled for March 24, 2020.  A Prehearing Order dated February 3, 2020, also provided instructions for calling in to participate in the hearing and explained the procedures for the conduct of the hearing.  On February 21, 2020, the Complainant filed the “Notice of Inability to Attend Hearing and Repeat Request for Transfer to a Neutral Group.”

Thereafter, on March 3, 2020, the Complainant filed a Motion for Recusal of the ALJ.  By Interim Order dated March 4, 2020 (Disqualification Order), the ALJ denied the Complainant’s request for the ALJ’s recusal.  Additionally, regarding Dr. Redman’s allegation in the Motion for Recusal that her disability has not been considered, the ALJ requested that the Complainant provide specific information and documentation substantiating her disability, as well as the specific accommodation which she is seeking with as much specificity as possible.  The Disqualification Order directed that any documentation be submitted by March 13, 2020.  According to the ALJ, no documentation supporting the Complainant’s request was received.  I.D. at 3.

On March 10, 2020, the ALJ stated that she received a filing titled “Complainant’s Notice of Inability to Participate Due to Flu.”  Moreover, the ALJ noted that on March 16, 2020, Governor Wolf had issued a state of emergency in Pennsylvania in an effort to mitigate the spread of COVID-19 in Pennsylvania, impacting Commission operations.  Accordingly, the ALJ treated the Complainant’s notice as a Motion for Continuance.  By Interim Order dated March 16, 2020, the ALJ cancelled the March 24, 2020, and continued the matter until the Office of Administrative Law Judge (OALJ) could resume operation remotely.  

On April 21, 2020, the OALJ generated a Hearing Notice scheduling a hearing by telephone to take place on May 21, 2020.  This Hearing Notice was served on the Complainant by email[footnoteRef:2] to the email address provided by the Complainant on her Complaint and also on her letterhead.  The OALJ email also included instructions for registering for the Commission’s eFiling service and for providing exhibits by email to the ALJ.  A Prehearing Order was also served by email which included the same instructions.  Both the Hearing Notice and the Prehearing Order provided the toll-free conference bridge number and PIN as well as the time and date of the hearing.  According to the ALJ, the OALJ did not receive a notification that the emails were undeliverable.  I.D. at 3. [2:  	As a result of the COVID-19 pandemic and pursuant to the Emergency Order issued on March 20, 2020, at Docket No. M-2020-3019262, and ratified at the Commission’s March 26, 2020, Public Meeting, the Commission directed that service by the Commission shall be exclusively electronic.  ] 


By letter dated May 12, 2020, the Complainant filed a document titled “First Supplement to Complaint Against FirstEnergy and Penelec” which notes alleged damage to a neighboring property by the wisteria.  Also, by letter dated May 13, 2020, the Complainant filed a “Notice that Complainant Did not Receive a Prehearing Order Scheduling a May 2020 Hearing.”  Additionally, by letter dated May 14, 2020, the Complainant filed a document titled “Complainant’s Notice of Inability to Attend May 2020 Hearing and Repeat Request to Transfer Matter to a Neutral Group” (Notice of Inability to Attend Hearing) which states in part that “Dr. Redman will never be able to participate in a hearing of any kind given that she is living in sewage” due to the clogging of her sewer system resulting from the damage by the wisteria roots.[footnoteRef:3]   [3:  	Although there is no indication in the record as to the actual date when these three letters were filed with the Commission, the ALJ stated that Penelec’s counsel forwarded them to her by email dated May 19, 2020, and that the Complainant was included in the email.  According to the ALJ, she responded to the email and notified the Parties that the hearing scheduled for May 21, 2020, would proceed as scheduled.  The ALJ stated that she did not receive a notice that Dr. Redman’s email was undeliverable.  I.D. at 4.] 


The hearing convened as scheduled on May 21, 2020, at which Penelec’s counsel appeared along with four witnesses.  Dr. Redman did not appear for the hearing.  In response, Penelec’s counsel made a motion to dismiss the Complaint due to the Complainant’s failure to appear, which was taken under advisement.  The record closed at the conclusion of the hearing.

By Initial Decision issued on June 4, 2020, the ALJ granted the Respondent’s motion and dismissed the Complaint because the Complainant failed to appear without good cause.  However, the ALJ dismissed the Complaint without prejudice.  

		On June 24, 2020, Dr. Redman filed Exceptions.  Penelec filed Replies to Exceptions on July 6, 2020.[footnoteRef:4] [4:  	On October 8, 2020, the Complainant filed a document titled “Supplement to Emergency Motion to Compel Respondents to Cut Down Dying, Leaning Tree and Remove Pile of Branches Left in the Lawn in October 2018 That Has Been Cited by the City as Blight by September 25” (Supplemental Filing).  It refers to a prior filing which does not appear in the docket titled in part “September 21 Emergency Motion to Compel Respondents.”  The Supplemental Filing responds to purported objections raised by Penelec’s counsel regarding the Commission’s eFiling requirements and requests an appointment of counsel due to her disability.  Additionally, the Complainant adds to her prior requests for relief to include compensation for unpaid rent increases and to allow Dr. Redman to pay for the removal of the wisteria and vegetation around it.  Supplemental Filing at 1-5.  Since our Regulations do not authorize a responsive filing to Replies to Exceptions, we will not consider the Supplemental Filing.  ] 


Discussion

Legal Standards

As an administrative agency of the Commonwealth, the Commission is required to provide due process to the parties appearing before it.  Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa. Cmwlth. 1984).  Due process is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider, 479 A.2d at 15 (Pa. Cmwlth. 1984).  The fundamental requirement of due process is the opportunity to be heard at a meaningful time and in a meaningful manner.  Montefiore Hospital Ass’n of Western Pennsylvania v. Pa. PUC, 421 A.2d 481, 484 (Pa. Cmwlth. 1980).

The Commission is required to fix the time and place of a hearing in a complaint proceeding and to serve notice thereof upon the parties in interest.  See 66 Pa. C.S. § 703(a)-(b).  Service on interested persons is sufficient to provide notice.  52 Pa. Code § 5.201(a).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  See Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974) (Berkowitz); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944, 946 (Pa. Cmwlth. 1994), appeal denied, 539 Pa. 696, 653 A.2d 1234 (1994) (Chartiers); Geary v. Verizon Pennsylvania Inc., Docket No. C‑2009-2118625 (Order entered September 16, 2010) (Geary).

Once a hearing is scheduled and duly notified by the Commission, it is the responsibility of the parties to appear and participate in the hearing.  Mumma v. PPL Electric Utilities Corporation, Docket No. C-00014869 (Order entered January 24, 2002); Sentner v. Bell Tel. Co. of PA, Docket No. F-00161106 (Order entered October 25, 1993).

A party to a proceeding has the right to request a continuance of the hearing, which may be considered and granted by the presiding officer “only for good cause shown.”  See 52 Pa. Code § 1.15(b).  The party making the request must file a motion at least five days prior to the hearing date stating the facts on which the request is made, except that during a hearing, an oral request for hearing continuance may be made before the presiding officer in the hearing room.  52 Pa. Code § 1.15(b).
If a party fails to appear at a scheduled and duly notified hearing, the party will be deemed to have waived the opportunity to participate in a hearing in the matter.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  This result is not applied to the party, however, if the presiding officer determines that the party’s failure to appear was “unavoidable” and the interests of the other party (or parties) and the public will not be “prejudiced” by permitting the reopening or further examination.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  Also, this result may not be applied if the presiding officer of the Commission determines that the complainant demonstrated a good faith attempt to attend the hearing.  See, e.g., Yomari Then v. Philadelphia Gas Works, Docket No. F‑2012-2318264 (Order entered June 13, 2013); see also Windell C. Wiggins v. PECO Energy Company, Docket No. C-2010-2190335 (Order entered October 27, 2011).

The public interest is prejudiced by the wasteful use of the agency’s and the respondent’s time and resources in addressing a complaint.  See Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995) (Jefferson), see also, e.g., Charles Nichols III v. Bell-Atlantic-Pennsylvania, Docket No. C‑00956667 (Order entered August 4, 1995).  Out of concern for the waste of the Commission’s (and the respondent’s) time and resources, we have, on many occasions, dismissed pro se complaints with prejudice for failure to appear at a hearing.  See, e.g., Cynthia Santore Smith v. PECO Energy Company, Docket No. F-2014-2446204 (Order entered September 3, 2015); Marilyn Day v. PECO Energy Company, Docket No. C-2010-2181515 (Order entered June 10, 2011); and Geary.

Any issue that we do not specifically delineate or address herein shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741, 744 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217, 1222-1223 (Pa. Cmwlth. 1984).
ALJ’s Initial Decision

ALJ Long made six Findings of Fact and reached three Conclusions of Law.  I.D. at 4-5, 7.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		In her Initial Decision, the ALJ explained that the Hearing Notice and a Prehearing Order were emailed to Dr. Redman at the address listed on her Complaint form and on her correspondence letterhead.  Neither of these documents was returned to the Commission as undeliverable.  Therefore, the ALJ reasoned, it is presumed that the Complainant was deemed to have received these documents which contained notice of the day, date and time of the scheduled hearing.  I.D. at 5 (citing Berkowitz, Chartiers and Geary).  

		The ALJ also noted the Complainant’s statement in her Notice of Inability to Attend Hearing that she “will never be able to participate in a hearing of any kind given that she is living in sewage.”  Summarizing Dr. Redman’s statements that she is enduring hardship caused by the blockage of her sewer system which she attributes to the wisteria, the ALJ stated that the Complainant has requested the accommodation of having this matter transferred to a neutral body.  I.D. at 6.  

In response, the ALJ explained that in the Summary Judgment Order she found that the Commission does not have the authority to transfer a complaint to a “neutral body.”  There she determined that the Commission’s Regulations provide for the resolution of formal complaints via evidentiary hearings presided over by presiding officers of the Commission.  The Regulations do not provide for any of the alternate dispute resolution processes as suggested by the Complainant.  Specifically, the ALJ cited to 52 Pa. Code § 5.21 which provides that, “[t]he filing of a formal complaint entitles the complainant to a formal hearing before the Commission except that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  In light of the Complainant’s statement that she will never be able to participate in a hearing of any kind, the ALJ reasoned that the Commission cannot consider her request for relief.  I.D. at 6.

The ALJ found that the Complainant had notice of the hearing and an opportunity to be heard in the proceeding but chose not to participate.  Although the Complainant claimed to have not received the Prehearing Order, the ALJ determined that she was nevertheless aware of the hearing as evidenced by her Notice of Inability to Attend Hearing.  Under the circumstances, the ALJ found that the Complainant had an opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  Thus, the ALJ concluded that the due process rights of Dr. Redman have been fully protected and dismissed the Complaint.  However, the ALJ dismissed the Complaint without prejudice “due to the unusual circumstances caused by the COVID19 state of emergency and modified Commission procedures.”  I.D. at 6-7.  

Exceptions and Replies

		The Complainant raises ten Exceptions to the Initial Decision, seven of which Dr. Redman describes as objections to points made in the ALJ’s decision and three of which pertain to procedural aspects causing her prejudice.  Exc. at 1.[footnoteRef:5] [5:  	The Complainant also separately filed several photographs contending that they were taken around June 1, 2020, and provide an update on the wisteria problem.  ] 


		In the first Exception, Dr. Redman argues that the ALJ mischaracterized the Complaint.  The Complainant contends that the ALJ mislabeled the caption by not identifying First Energy Corporation and failed to recognize that the reporting of vegetation on power lines is a routine matter and should not have required the filing of her Complaint.  Additionally, Dr. Redman contends that the ALJ distorted her claims including the request for monetary relief which should be higher – $1.5 million.  Dr. Redman also argues that the ALJ purposefully ignored the emergency nature of her Complaint which involves public safety concerns and ecological threats to her property and neighborhood.  Id. at 2-7.  

		In its Replies, Penelec contends that the Complaint is properly captioned.  According to the Respondent, the Public Utility Code (Code) authorizes the Commission to regulate electric distribution companies such as Penelec and that the Complainant has failed to provide support for the Commission’s jurisdiction over its parent company, First Energy.  Additionally, Penelec asserts that the Complainant’s contention that an emergency situation exists which must be resolved without a hearing is meritless.  The Respondent submits that the Complainant has not filed any petition with the Commission seeking relief let alone an emergency petition seeking ex parte relief, citing 52 Pa. Code § 3.1 et seq.  The Respondent argues that it has the due process right to present evidence in support of its positions at an evidentiary hearing.  In response to the monetary damage request, Penelec submits that the Commission lacks jurisdiction to award such relief.  R. Exc. at 5-6 (citing, in part, Behrend v. Bell Telephone Co., 363 A.2d 1152 (Pa. Super. 1976) (Behrend)).  

		In her second Exception, Dr. Redman argues that the ALJ ignored the law involving invasive species and therefore breaks the law.  The Complainant asserts that the law on invasive species is not mentioned in the Initial Decision despite Dr. Redman’s prior filings related to it.  According to the Complainant, both state and federal law dictate that invasive species must be destroyed and that the ALJ refused to note it and adhere to the law.  Exc. at 7-9 (citing in part the creation of an invasive plant program by the U.S. Forest Service). 
 
		In response, Penelec asserts that the issue before the ALJ was the Respondent’s motion to dismiss for failure to appear at the scheduled hearing.  Penelec submits that there is no record evidence to address the merits of the Complaint including any obligation regarding invasive species.  Thus, the Respondent submits, the Complainant’s Exceptions based on non-record evidence may not be considered.  R. Exc. at 6 (citing Adolf H. Blauhut v. PECO Energy Co., Docket No. C-2009-2087552 (Order entered January 29, 2010)).  

		In her third Exception, Dr. Redman objects to the finding in the Initial Decision that she failed to appear for the hearing without good cause.  She argues that her Notice of Inability to Attend Hearing which was referenced in the Initial Decision explained that she was ill and unable to attend a conference call or a hearing.  The Complainant asserts that she was ill because the Respondent created conditions that caused her to be covered in aerosolized sewage and splashback every day.  According to Dr. Redman, these are life-threatening conditions due to her immunocompromised status and on the day of the hearing was extremely ill and physically unable to participate in the hearing.  Exc. at 9-10.  

		In its Replies, Penelec contends that the Complainant for the first time in her Exceptions argues that she was ill on the morning of the scheduled hearing and was unable to participate.  The Respondent submits that Dr. Redman never advised the ALJ of this illness after the hearing and before the Initial Decision was issued.  Penelec adds that the Commission satisfied its due process obligations of providing notice and opportunity to be heard.  Since the Complainant was properly afforded the opportunity to be heard, Penelec asserts that it was Dr. Redman’s responsibility to appear and be heard.  Moreover, Penelec argues that the Complainant’s objections are moot because of the Complaint’s dismissal without prejudice and that she can refile it against the Respondent.  As such, Penelec states that the issue need not be addressed.  R. Exc. at 6-7.

		In her fourth Exception, the Complainant argues that the ALJ flagrantly violated the Americans with Disabilities Act (ADA) by directing her to submit “specific information and documentation substantiating her disability.”  Exc. at 10.  In support, Dr. Redman raises several ADA-related objections, including the Commission’s failure to have an ADA officer, the ALJ’s unlawful attempt to act as an ADA officer, the Commission’s failure to appoint counsel for the Complainant, and the Commission’s failure to provide the requested accommodation of transferring the case to a neutral group.  Id. at 11-13.

		In its Replies, Penelec reiterates that the Complainant has not demonstrated a disability as defined in the ADA or that she complied with the ALJ’s request for documentation to support her requested accommodation.  Penelec adds that, even if Dr. Redman could be deemed to have demonstrated a disability within the meaning of the ADA, the Commission provided a reasonable opportunity to participate and have her case heard through a telephonic hearing.  Regarding the request to transfer the proceeding to a neutral group, the Respondent argues that in a contested proceeding the Commission must ensure the protection of the Parties’ due process rights.  Penelec highlights the fundamental due process rights afforded in administrative proceedings such as the cross-examination of witnesses, the inspection of documents, and the ability to offer evidence in explanation or rebuttal.  R. Exc. at 8 (citing Zied v. PECO Energy Company, Docket Nos. P-2015-2520474 and F-2015-2500342 (Order entered April 6, 2017)).  

In her fifth Exception, Dr. Redman contends that the ALJ’s determination makes the Commission completely inaccessible to the Complainant.  Dr. Redman asserts that the ALJ’s statement that the Commission cannot consider her requested relief of having the matter transferred locks the Complainant out of access to the Commission’s complaint process “even though she had gotten as much information from Dr. Redman as she would have had she ordered briefs.”  Exc. at 13.  

In its Replies, Penelec proffers that the Complainant’s contentions completely ignore the Respondent’s due process rights because no hearing has been held.  Penelec adds that the Complainant has not testified or been cross-examined and the Respondent has not been able to present testimony and exhibits to refute the allegations.  R. Exc. at 9.

In the sixth Exception, the Complainant objects to the ALJ’s finding that Dr. Redman did not contact the Commission to explain her failure to appear at the hearing.  Citing the Notice of Inability to Attend Hearing, the Complainant argues that she made contact at the time when she was ill and barely able to respond and that the ALJ acknowledged this notice.  Exc. at 14.  

In its Replies, Penelec contends that the issue is moot since the Complaint was dismissed without prejudice.  According to the Respondent, the Exception is without merit and that if the Complainant refiles her allegations, she will be required to appear at a scheduled hearing.  R. Exc. at 9.

The Complainant’s seventh Exception contends that the ALJ improperly predicated the Initial Decision on the Disqualification Order.  Dr. Redman objects to the ALJ’s finding in the Disqualification Order which faulted the Complainant for failing to base her arguments on facts.  In response, Dr. Redman swears that her statements are accurate and contain verification clauses.  She reiterates arguments set forth in the Exceptions indicating she is dealing in facts and that her concerns about the ALJ’s neutrality are well-founded.  Exc. at 15-16.  

In its Replies, Penelec reiterates the standards for disqualification of a presiding officer under 52 Pa. Code § 5.482.  The Respondent notes that the ALJ considered the merits of the recusal request in the Disqualification Order and found that the Complainant failed to provide any factual support for the claim that the ALJ is personally biased or has prejudiced the proceedings and properly decline to recuse or disqualify herself.  R. Exc. at 10.

Penelec adds that the Complainant continues to ignore fundamental due process rights and simply disagrees with the Summary Judgment Order.  According to the Respondent, the Complainant provides no legal basis to support the ALJ’s removal or for reversing the Summary Judgment Order.  Id.  

In her eighth Exception, Dr. Redman contends that this matter has caused her prejudice by prolonging the dispute and causing her financial harm.  Exc. at 16-17.  In response, Penelec asserts that the Code prevents the Commission from awarding the requested monetary damages and that the Court of Common Pleas retains original jurisdiction over suits for monetary damages.  R. Exc. at 11.

The Complainant’s ninth Exception contends that the ALJ required her to have unfailingly reliable internet service.  Citing to computer limitations and bugs, Dr. Redman objects to the Commission’s eFiling requirements and notes that the Commonwealth Court continues to permit paper filings that do not require computer access.  Exc. at 17.  In its Replies, Penelec contends that the Commission’s emergency procedures are the result of the unique circumstances of the COVID-19 pandemic and that the Complainant has failed to support her position of being prejudiced by them.  According to Penelec, Dr. Redman simply asserts potential future issues that her computer may not allow registration for eFiling or may break.  R. Exc. at 11.

In her last Exception, Dr. Redman contends that she was unable to attach photos to her Exceptions due to technical limitations and that she needed to file them by mail.  Exc. at 17-18.  Reiterating its due process arguments, Penelec responds that the photos are irrelevant to the issues in the Initial Decision and are insufficient for finding that the Respondent is responsible for the alleged actions.  R. Exc. at 12.
As a final matter, Penelec does not object to the ALJ’s decision to dismiss the Complaint without prejudice and requests that the Initial Decision be adopted without modification.  R. Exc. at 13.

[bookmark: _Hlk531348592][bookmark: _Hlk530386860]Disposition

The question before us is whether the ALJ properly dismissed the Complaint for failure of the Complainant to attend the scheduled evidentiary hearing.  

[bookmark: _Hlk530385851]From an administrative due process standpoint, the issue is whether a complainant’s failure to appear at a scheduled and duly notified hearing shall be deemed to be the party’s waiver of the opportunity to participate in a hearing in the matter.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  Whether the complainant’s failure to appear at the hearing was “unavoidable” is a fact-based question.  Where a complainant’s failure to appear at a scheduled hearing is unavoidable, the ALJ has the discretion to recognize that and to reschedule the hearing.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  However, if a complainant fails to bring the situation to the attention of the presiding officer prior to the issuance of the Initial Decision, the record closes and the presiding officer can no longer exercise that discretion.  See e.g., Alice Anderson v. PECO Energy Company, Docket No. F-2017-2614241 (Order entered July 18, 2018).  

In her Exceptions, Dr. Redman contends that she was ill and incapacitated on the date of the hearing due to the alleged service violations committed by Penelec.  Specifically, she states to having severe diarrhea on May 21, 2020, likely caused by norovirus splashed on her while cleaning toilets.  Exc. at 10.  There is no indication that the ALJ was alerted to these specific circumstances prior to the close of the evidentiary record or the issuance of the Initial Decision.  Although in the Notice of Inability to Attend Hearing, Dr. Redman asserted that she will be unable to attend a hearing in this matter due to her disability, her continuing flu, and conditions caused by the Respondent, the Complainant also indicated that she would never be able to participate in any hearing.  Dr. Redman stated that she “will never be able to participate in a hearing of any kind given that she is living in sewage” and reiterated her request to have this matter transferred to a neutral body.  Notice of Inability to Attend Hearing at 1-2.  

Under the circumstances of this case, we find that the ALJ correctly exercised her discretion to dismiss the Complaint because Dr. Redman failed to appear at the hearing as instructed and to present any evidence in support of her Complaint.  Dr. Redman’s failure to appear combined with her prior assertions of never being able to attend any hearing and her demand to have the proceeding transferred resulted in the logical ruling to dismiss the Complaint.  However, as indicated above, the ALJ dismissed the Complaint without prejudice due to the limitations and procedural requirements associated with the COVID-19 pandemic.  Upon review and in light of the Respondent’s agreement that the Initial Decision should be adopted without modification, we agree with the determination to dismiss the Complaint without prejudice.  Accordingly, we shall deny the Exceptions.  

As a result of this ruling, we note that Dr. Redman has the option of filing a new Complaint pertaining to these allegations should she choose to do so.  Nonetheless, we emphasize that the Commission, as a creature of statute, has only those powers that are expressly conferred by the Legislature or that arise by necessary implication.  We are responsible for ensuring the adequacy, efficiency, safety, and reasonableness of public utility services.  We do not, however, have the authority to award damages.  See, e.g., Feingold v. Bell Telephone Co. of Pa., 477 Pa. 1, 383 A.2d 791 (1977).  Moreover, we lack the power to transfer this matter to a “lay body of Meadville/Erie residents” or other tribunal as requested by the Complainant.[footnoteRef:6]   [6:  	Thus, under the record before us, it does not appear that the Commission has the ability to grant the Complainant’s requested accommodation which requires the transfer of the proceeding to another entity which Dr. Redman deems to be neutral.  However, this decision does not limit the ability of the Complainant to request a reasonable accommodation in any future complaint proceeding filed with the Commission.  Furthermore, although we acknowledge the Complainant’s objection to Penelec’s prior request for mediation, we encourage the Parties to explore such options related to this matter going forward.  ] 


Conclusion

Based on the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Deborah A. Redman filed on June 24, 2020, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Mary D. Long issued on June 4, 2020, is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint of Deborah A. Redman, filed on October 15, 2019, at Docket No. C-2019-3013582, is dismissed without prejudice.

4. That this case is marked closed.

[image: ]BY THE COMMISSION,

	


Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  August 5, 2021

ORDER ENTERED:  August 5, 2021
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