BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Lindi Turgeon						:
							:
	v.						:		C-2021-3026390
							:
Verizon Pennsylvania LLC				:
Verizon North LLC					:



ORDER
GRANTING IN PART AND DENYING IN PART PRELIMINARY OBJECTIONS
AND REFERRING COMPLAINT TO THE COMMISSION’S 
MEDIATION UNIT FOR MEDIATION REVIEW


On April 28, 2021, Lindi Turgeon filed a formal complaint with the Pennsylvania Public Utility Commission (Commission or PUC) against Verizon Pennsylvania LLC (Verizon Pennsylvania), docket number C-2021-3026390.[footnoteRef:2]  Ms. Turgeon’s complaint includes several allegations, all relating to a utility pole, retention wires, and other equipment on her property.  As relief, Ms. Turgeon requests that she be compensated, and that Verizon Pennsylvania remove all of their equipment from her property.  Until she is compensated, Ms. Turgeon states there is to be no trespassing on her property by any utility company connected to Verizon Pennsylvania’s pole, except with her permission.  Finally, Ms. Turgeon states that her husband, Dana Turgeon, will represent her in this matter as a land use planner and zoning official.   [2:  Commission records indicate Verizon Pennsylvania was served the complaint on June 9, 2021.] 


On June 25, 2021, Verizon North LLC (Verizon North) filed an answer to Ms. Turgeon’s complaint.  In its answer, Verizon North averred that the Commission served and docketed Ms. Turgeon’s complaint against Verizon Pennsylvania, but that it is Verizon North that serves the area where Ms. Turgeon lives.  Therefore, Verizon North requested that the caption be amended to reflect Verizon North as the respondent.  Verizon North denied that Ms. Turgeon is a customer of Verizon North and denied the reasons for Ms. Turgeon’s complaint, averring that it is well-established that real property issues, such as trespass, whether utility facilities are located pursuant to a valid easement, and claims for damages, are outside the jurisdiction of the Commission.  Finally, Verizon North averred it has contacted Ms. Turgeon to discuss the complaint and will investigate the easement claim, but requests that this matter be referred to mediation if the complaint is not dismissed per its preliminary objections.

Also on June 25, 2021, Verizon North filed preliminary objections in response to Ms. Turgeon’s complaint.  In its preliminary objections, which were accompanied by a notice to plead, Verizon North argued that the Commission does not have subject matter jurisdiction to determine the scope and validity of a utility’s right-of-way or easement, to determine if a utility’s facilities are situated within a valid right-of-way, to adjudicate property rights controversies, or to award damages.  Therefore, Verizon North requested that Ms. Turgeon’s complaint be dismissed or denied in its entirety.  In the alternative, Verizon North moves to strike all claims and requests for relief that are outside the Commission’s authority. 

No response was filed to Verizon North’s preliminary objections.

On July 28, 2021, a motion judgement assignment notice was issued, assigning me as the presiding officer.

Verizon North’s preliminary objections are ready for disposition.  For the reasons discussed below, Verizon North’s preliminary objections will be granted in part and denied in part and the complaint will be referred to the Commission’s mediation unit for mediation review.

Section 5.101 of the Commission’s Rules of Administrative Practice and Procedure provides for the filing of preliminary objections.  52 Pa. Code § 5.101.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transp. Intervenors v. Equitable Gas Co., 1994 Pa. PUC LEXIS 69 (Pa. P.U.C. 1994) (Equitable).  Section 5.101(a) provides:

(a) 	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in a proceeding.

52 Pa. Code § 5.101(a)(1)-(7).

For purposes of disposing of preliminary objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pa., 490 A.2d 402 (Pa. 1985); Commonwealth of Pa. v. Bell Tel. Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to Ms. Turgeon and should dismiss the complaint only if it appears that Ms. Turgeon would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Dep’t of Envtl. Res., 406 A.2d 1020 (Pa. 1979).

For the reasons discussed below, Verizon North’s preliminary objections will be granted in part and denied in part.  Verizon North’s preliminary objections that the Commission lacks jurisdiction to award monetary damages and to adjudicate issues related to trespass, the scope and validity of an easement, or whether Verizon North’s facilities are situated within a valid easement, are granted.  However, Verizon North’s request that the complaint be dismissed in its entirety is denied.  

It is well settled that the Commission may not exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. Pa. State Police, 619 A.2d 390 (Pa. Cmwlth 1992).  As a creation of the legislature, the Commission possesses only the authority that the state legislature has specifically granted to it in the Public Utility Code.  66 Pa.C.S. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell, 383 A.2d 791 (Pa. 1977).  

The remedial and enforcement powers vested in the PUC are for the PUC to enforce its orders and regulations and does not include the power to award damages or to litigate a private action for damages on behalf of a complainant.  Id. at 795.  As a result, to the extent Ms. Turgeon requests that the Commission award monetary damages, such a claim may be appropriate for a Court of Common Pleas but is impertinent to this proceeding.  Likewise, Ms. Turgeon’s claims related to trespass, the scope and validity of an easement, or whether Verizon North’s facilities are situated within a valid easement, are under the jurisdiction of the Courts of Common Pleas, not the Commission.  Fairview Water Co. v. Pa. Pub. Util. Comm’n., 502 A.2d 162 (Pa. 1985); Petition of Librandi Machine Shop, Inc. For Declaratory Order, 2021 Pa. PUC LEXIS 49 (Pa. P.U.C. 2021); Boczar v. PPL Electric Util. Corp., Docket No. C-20016332 (Order entered February 10, 2003) (Bozcar); Fiorillo v. PECO Energy Co., Docket No. C-00971088 (Order entered September 14, 1999).  Therefore, Verizon North’s preliminary objections will be granted regarding Ms. Turgeon’s request for compensation, i.e., monetary damages, and any claims related to trespass, the scope and validity of an easement, or whether Verizon North’s facilities are situated within a valid easement.  When accepting as true all well pleaded material facts in the complaint, as well as every reasonable inference from those facts, and viewing the complaint in this case in the light most favorable to Ms. Turgeon, it is clear as matter of law that Ms. Turgeon is not entitled to relief from the Commission for any claims related to these issues and they will be stricken from the complaint.

The complaint filed by Ms. Turgeon, however, will not be dismissed in its entirety.  When accepting as true all well pleaded material facts in the amended complaint, as well as every reasonable inference from those facts, and viewing the amended complaint in this case in the light most favorable to Ms. Turgeon, it is not clear that Ms. Turgeon is not entitled to any relief from the Commission.   

First, it is not clear that Verizon North even has an easement on Ms. Turgeon’s property.  Ms. Turgeon’s complaint asserts Verizon North does not hold an easement on her property.  The Commission has previously held that determining the threshold question of whether a recorded right-of-way or easement even exists is a factual determination incident to its jurisdiction.  Messina v. Bell Atlantic-Pa., Docket No. C-00968225 (Order entered September 23, 1998) (Messina).  In the absence of the proof of an executed easement or right-of-way agreement, a utility may only place their facilities over private property through the exercise of the power of eminent domain, and Commission approval is required before eminent domain may be exercised.  Id. (citing Lou Amati/Amati Service Station v. West Penn Power Co., Docket No. C-00945872 (Initial Decision issued September 18, 1995)).  Based on the standards of disposing of preliminary objections, Ms. Turgeon’s assertion that Verizon North does not have an easement on her property is accepted as true.  Therefore, determination of whether Verizon North holds an easement over Ms. Turgeon’s property is an issue within the Commission’s jurisdiction, and Verizon North’s preliminary objections are denied to the extent it seeks dismissal of the claim that Verizon North does not hold an easement over Ms. Turgeon’s property.

		Second, Ms. Turgeon’s complaint includes claims that Verizon North has not maintained safe facilities on her property.  Section 1501 of the Public Utility Code governs allegations that a public utility is not furnishing and maintaining adequate, efficient, safe, and reasonable service and facilities.  66 Pa. C.S. §1501.  The Commission has original jurisdiction over claims arising under Section 1501 of the Public Utility Code.  Behrend v. Bell Telephone Co., 243 A.2d 346 (Pa. 1968); Country Place Waste Treatment Co. v. Pa. Pub. Util. Comm’n., 654 A.2d 72 (Pa. Cmwlth. 1995); Elkin v. Bell Telephone Co., 372 A.2d 1203 (Pa. Super. 1977) aff’d 420 A.2d 371 (Pa. 1980); Bozcar; Messina.  When viewed in the light most favorable to Ms. Turgeon, the claim that Verizon North has not safely maintained its facilities on Ms. Turgeon’s property involves the Commission’s authority over public utility service and facilities.  Therefore, Verizon North’s preliminary objections are denied to the extent Verizon North seeks dismissal of the claim that it does not maintain safe facilities on Ms. Turgeon’s property.  This is true regardless of whether such unsafe facilities are within an easement or not.

In conclusion, based on the standards of disposing preliminary objections, it is not clear that Verizon North has not violated its tariff, the Pennsylvania Public Utility Code, or Commission regulations and orders.  Verizon North’s request that the complaint be dismissed in its entirety is denied and, consistent with Verizon North’s request, this matter will be referred to the Commission’s mediation unit.  The Commission strongly encourages settlement and therefore the parties are encouraged to pursue settlement discussions.  To the extent that a settlement can be obtained to resolve the complaint, no hearing will be required.

		If this case does ultimately proceed to a hearing, Ms. Turgeon is advised that to sustain her burden of proof at hearing, she must demonstrate by a preponderance of the evidence that Verizon North has violated the Public Utility Code, a Commission order or regulation or a Commission-approved Company tariff.  In addition, all orders of the Commission must be supported by substantial evidence.  This is a different standard than that used in addressing Verizon North’s preliminary objections.  Ms. Turgeon will be precluded from raising any arguments during a hearing that the Commission does not have jurisdiction over.  

		Additionally, the caption in this proceeding is being amended to include Verizon North as a respondent.  Per Verizon North’s pleadings, the Commission served Ms. Turgeon’s complaint on Verizon Pennsylvania, but it is Verizon North that serves the area where Ms. Turgeon lives.  Therefore, it is appropriate to include Verizon North in this proceeding.

		Finally, it is noted that, in Ms. Turgeon’s complaint, she states that her husband, Dana Turgeon, will represent her in this matter. As an individual, Ms. Turgeon may represent herself.  52 Pa. Code § 1.21(a).  However, if Ms. Turgeon wants to be represented by someone else, she may only be represented by a licensed attorney or law student meeting certain requirements.  52 Pa. Code §§ 1.21(b), 1.22.  Unless Mr. Turgeon meets these criteria, he cannot represent Ms. Turgeon in this matter.




 
ORDER


THEREFORE,

IT IS ORDERED:

1. That the caption of this case shall be amended to include Verizon Pennsylvania LLC.

1. That the preliminary objections filed by Verizon North LLC at Docket Number C-2021-3026390 on June 25, 2021 are hereby granted, in part, and denied, in part, consistent with this order.

1. That Verizon North’s preliminary objections will be granted and the portions of Ms. Turgeon’s complaint that pertain to monetary damages, trespass, the scope and validity of an easement, and whether Verizon North’s facilities are situated within a valid easement are hereby stricken.

1. That Verizon North's preliminary objections will be denied with regard to all other matters raised in the complaint over which the Commission has jurisdiction.

1. That this matter shall be referred to the Commission’s mediation unit for mediation review.


Date:  August 6, 2021								/s/			
								John M. Coogan 
								Administrative Law Judge
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