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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Investigation upon the Commission's motion into	:		
matters pertaining to the proper safety of the 	:
traveling public and disposition of the crossing 	:
where State Route SR0268, crosses over a railroad 	:		I-2019-3012769
tunnel formally used by Bessemer and Lake Erie 	:
Railroad in Fairview Township, Butler County and	:
where State Route SR0068 formally crosses, below 	:
grade, the track of Bessemer and Lake Erie 		:
Railroad in Brady’s Bend Township, Armstrong 	:
County							:



PREHEARING ORDER

		By order entered October 3, 2019, the Commission instituted an investigation for the purpose of determining all matters relating to the abolition and safety of two crossings on an abandoned line of the Bessemer and Lake Erie Railroad (BLER).  One crossing is located in Fairview Township, Butler County where the railroad tracks are laid through a tunnel that is overlain by State Route SR0268.  The other crossing is located in Brady’s Bend Township, Armstrong County, where SR0068 crosses, below grade, the track.  The other crossings along this track were abolished by Secretarial Letter dated April 30, 2002, Docket A-00117858.

		By notice dated October 5, 2020, the investigation was assigned to Deputy Chief Administrative Law Judge Mark Hoyer and scheduled for a prehearing conference on November 10, 2020.  On November 2, 2020, the Commission’s Bureau of Investigation identified three landowners affected by the disposition of the crossings.  The investigation was reassigned to me, and the hearing notice and prehearing conference order were re-served to include the additional landowners.

		The prehearing conference convened as scheduled on November 10, 2020.  Counsel for the Bureau of Investigation and Enforcement (BIE) and Pennsylvania Department of Transportation (PaDOT) appeared as well as two engineers from the BIE’s Rail Safety Division.  Notice of the conference had been mailed by first class mail to the offices of BLER in Michigan, but no representative of the railroad appeared.  

		Conditions at the subject crossings were discussed.  An engineering study is clearly required.  However, conducting such a study would be difficult without the participation of the railroad.  Accordingly, a further prehearing conference was scheduled in order to provide an opportunity to locate counsel for BLER.  

		A further prehearing conference was scheduled for December 1, 2020.  Counsel for BIE, PaDOT, BLER and Fairview Township appeared.  Additionally, landowners Anna Sherwin and, William and Kay Barnhardt appeared.  Nick Andreassi, owner of Andreassi Gas Company appeared as well.  As counsel for BLER, John M. Steidle, Esquire, had only recently been retained, the parties requested additional time to discuss an engineering study of the crossings.  A further prehearing conference was scheduled for December 30, 2020.

		The December 30, 2020 conference convened as scheduled.  Counsel for BIE, PaDOT, BLER, and Fairview Township appeared.  Ms. Sherwin and Mrs. Barnhardt also appeared.  The parties agreed that an engineering study of the tunnel at the crossing in Fairview Township, Butler County was appropriate.  The parties also noted the possibility that the crossing in Brady’s Bend Township, Armstrong County could be resolved by a stipulation.  

		The parties agreed to convene a further conference on August 16, 2021, to discuss the initial study and develop a further procedural schedule for the investigation.  By interim order entered on January 4, 2021, the parties were also directed to address the Questions and Procedures of the Commission’s Bureau of Technical Utility Services, Rail Safety Division, which were attached to the order.  BLER was directed to produce an engineer report at BLER’s initial cost and expense and to submit the report to the Commission and to all parties of record on or before July 30, 2021.  BLER completed the report and filed the report on July 30, 2021 (July 30, 2021 Engineer Report).
		
		A further prehearing conference was held on August 16, 2021.  Counsel for BIE, PaDOT, BLER, and Fairview Township appeared.  By oral motion BLER moved that the report be marked confidential and proprietary and removed from the public record.  No party objected and the motion was granted by interim order entered August 16, 2021.  The parties also agreed to a litigation schedule as set forth below.  

		THEREFORE,

		IT IS ORDERED:

		1.	That the following schedule is adopted:

			All parties’ prepared direct testimony 	November 15, 2021
			All parties’ prepared rebuttal testimony	December 15, 2021
			Witness matrix				January 17, 2022
			Evidentiary hearings in Pittsburgh		January 18-19, 2022[footnoteRef:1]
 [1:  	The format for the evidentiary hearing will be established at a later date, pending the status of Commonwealth buildings following the COVID-19 pandemic.] 

		2.	That a briefing schedule shall be established at the conclusion of the evidentiary hearings.  

		3.	That the parties will receive all documents and shall copy all other parties on documents they file with the Commission or serve on me.  Any documents must be e-filed with the Secretary’s Bureau and shall also be emailed to me at malong@pa.gov.  

		4.	That written testimony shall comply with the requirements of 52 Pa.Code § 5.412 and shall be marked with numerical, sequential statement numbers.
	
		5.	That all parties shall comply with the provisions of 52 Pa.Code § 5.243(e) which prohibits the introduction of evidence during rebuttal which should have been included in 
the party’s case-in-chief or which substantially varies from the party’s case-in-chief unless the party is introducing evidence in support of a proposed settlement.

		6.	That the parties shall conduct discovery pursuant to 52 Pa.Code §§ 5.321‑5.373.  I encourage the parties to cooperate and exchange information on an informal basis.  I prefer that the parties cooperate rather than engage in numerous or protracted discovery disagreements that require my participation to resolve.  All motions to compel shall contain a certification by counsel setting forth the specific actions the parties have undertaken to resolve their discovery disputes informally.  If a motion to compel does not contain this certification, I shall contact the parties and direct them to resolve the matter informally and provide the certification if they are unsuccessful.  There are limitations on discovery and sanctions for abuse of the discovery process.  52 Pa.Code §§ 5.361, 5.371-5.372.

		7. 	That the parties shall stipulate to any matters they reasonably can to expedite this proceeding, lessen the burden of time and expenses in litigation on all parties and conserve precious administrative hearing resources.  52 Pa.Code §§ 5.232 and 5.234. 

8.	That parties intending to subpoena witnesses for the evidentiary hearing, shall review the procedures established in 52 Pa.Code §5.421 and shall submit any written application to me sufficiently in advance of the evidentiary hearing date so that the other parties will have the required ten (10) days’ notice to answer or object, and so that the party requesting the subpoena shall have enough time to receive the subpoena and serve it.

		9.	That Commission policy is to encourage settlements.  52 Pa.Code § 5.231(a).  Therefore, you are urged to discuss informally between yourselves the possible settlement of this case at least one week before the hearing.  If you are unable to settle this case, you may still resolve as many questions or issues as possible during your informal discussion.

		10.	That any provision of this prehearing order may be modified upon motion and good cause shown by any party in interest in accordance with 52 Pa.Code § 5.223(a).
	


Date:  August 17, 2021				____________/s/______________________
							Mary D. Long
							Administrative Law Judge
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