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SCHEDULING ORDER

On January 19, 2021, G.A. Homes, Inc. (G.A. Homes or complainant) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Aqua Pennsylvania Wastewater, Inc. (Aqua Wastewater) and Aqua America, Inc. (Aqua America), docket number C-2021-3023766.  In its formal complaint, G.A. Homes averred eleven applications for water and wastewater service were improperly denied.  On February 10, 2021, Aqua Wastewater filed an answer and new matter to G.A. Homes’ complaint, denying that G.A. Homes’ applications for service were improperly refused, and alleging that the applications were denied pursuant to a DEP-issued moratorium regarding sewer service connections.  Also on February 10, 2021, Aqua Wastewater filed preliminary objections in response to G.A. Homes’ complaint, averring the Commission does not have authority to determine whether the applications for service connections are permitted under DEP regulations.  

On March 1, 2021, G.A. Homes filed an amended formal complaint with the Commission against Aqua Wastewater and Aqua America, reiterating many of the same reasons for the complaint that were included in G.A. Homes’ original complaint.  However, G.A. Homes’ amended formal complaint averred it submitted 17 applications for water and sewer connections to Aqua on November 2, 2020, six of which were approved prior to the DEP-issued moratorium on December 11, 2020.  On March 23, 2021, Aqua Wastewater filed an answer and new matter to G.A. Homes’ amended complaint.  The answer and new matter reiterated many of the same responses provided in the answer and new matter filed on February 10, 2021.  

However, in response to G.A. Homes’ claim that it filed 17 applications, Aqua Wastewater maintains complainant submitted 16 applications on November 1, 2020, and six properties were connected, one application is pending, and nine applications do not meet DEP exceptions to allow connections during a DEP-issued moratorium regarding sewer service connections.  Also on March 23, 2021, Aqua Wastewater filed preliminary objections in response to G.A. Homes’ amended complaint.    Its preliminary objections were nearly identical to the preliminary objections filed on February 10, 2021. However, Aqua Wastewater’s preliminary objections also note that G.A. Homes’ amended complaint does not address the Commission’s averred lack of jurisdiction as raised by Aqua Wastewater’s answer and new matter as well as its preliminary objections filed on February 10, 2021.

On April 30, 2021, I issued an order granting, in part, and denying, in part, Aqua Wastewater’s preliminary objections, joining Aqua Pennsylvania, Inc. (Aqua Pennsylvania) as an indispensable party, and directing Aqua Pennsylvania to answer G.A. Homes’ amended formal complaint.  Aqua Wastewater’s preliminary objections were granted in part because, even when accepting as true all well pleaded material facts, as well as every reasonable inference from those facts, and viewing the complaint in the light most favorable to G.A. Homes, it is clear that the Commission lacks jurisdiction to order Aqua Wastewater to provide service pursuant to any exceptions within DEP regulations.  However, the complaint filed by G.A. Homes was not dismissed in its entirety because, when accepting as true all well pleaded material facts in the amended complaint, as well as every reasonable inference from those facts, and viewing the amended complaint in this case in the light most favorable to G.A. Homes, it is not clear that G.A. Homes is not entitled to any relief from the Commission.  Further, Aqua Pennsylvania, Inc. was joined as an indispensable party and directed to answer G.A. Homes’ amended formal complaint because it was unclear whether G.A. Homes’ complaint regarding water service, as opposed to wastewater service, was properly answered.
On May 3, 2021, the Commission issued an initial telephonic hearing notice setting a formal call-in telephonic hearing for this matter for Monday, June 21, 2021 at 10:00 a.m. and assigning me as the presiding officer.  

On May 20, 2021, Aqua Pennsylvania filed an answer and new matter to G.A. Homes’ amended complaint.  Aqua Pennsylvania denied G.A. Homes’ applications for water connections were improperly denied.  Aqua Pennsylvania averred the applications for water and sewer connections are intertwined and that the water connection is dependent on the sewer connection, which is subject to a DEP moratorium.  On May 21, 2021, Aqua Wastewater and Aqua Pennsylvania (collectively, Aqua) filed a motion for continuance of the June 21, 2021 telephonic hearing due to the unavailability of a potential witness.  The motion for continuance stated its request was unopposed.  The motion for continuance was granted by order dated May 27, 2021, and the hearing scheduled for June 21, 2021 was rescheduled for Wednesday, August 18, 2021, beginning at 10:00 a.m.

On June 11, 2021, counsel for G.A. Homes filed a reply to new matter of Aqua Pennsylvania, Inc. and a reply to new matter of Aqua Pennsylvania Wastewater, Inc., reiterating the reasons for its amended complaint and the relief requested therein.
.    

On July 28, 2021, counsel for Aqua sent an e-mail to me and counsel for G.A. Homes, requesting that the hearing scheduled for August 18, 2021 be converted to a prehearing conference pursuant to 52 Pa. Code § 5.221.  Counsel for Aqua averred that a prehearing conference would serve to clarify the relief that the Commission can direct and provide parties an opportunity to stipulate to facts that are not in dispute.  By e-mail dated July 28, 2021, counsel for G.A. Homes stated there was no objection to converting the August 18, 2021 hearing to a prehearing conference, and then scheduling a hearing within 30 days of the prehearing conference date.  An order was issued on August 2, 2021, converting the August 18, 2021 hearing to a prehearing conference, and setting forth rules governing the prehearing conference.
Both parties filed prehearing memorandum in advance of the prehearing conference.  The prehearing conference was held on August 18, 2021, as scheduled.  Ronnie Fischer, Esquire appeared on behalf of G.A. Homes and Margaret Morris, Esquire appeared on behalf of Aqua.
During the prehearing conference, the following schedule was tentatively established for written testimony and hearings:

	G.A. Homes Direct Testimony
	September 8, 2021

	Aqua Rebuttal Testimony
	September 27, 2021

	G.A. Homes Surrebuttal Testimony
	October 4, 2021

	Hearings
	October 6 and 7, 2021


                        The schedule was tentatively established as parties were unsure of their witnesses’ availability for hearings, and parties were therefore directed to inform me no later than August 19, 2021, if their witnesses were unavailable.  On August 18, 2021, counsel for G.A. Homes informed me and counsel for Aqua by e-mail that their witnesses did have a conflict with the above hearing dates. After further consultation with the parties informally by e-mail, the following schedule for written testimony and hearings was established:
	G.A. Homes Direct Testimony
	September 29, 2021

	Aqua Rebuttal Testimony
	October 13, 2021

	G.A. Homes Surrebuttal Testimony
	October 20, 2021

	Hearings
	October 27 and 28, 2021



During the August 18, 2021 hearing, it was also established that main briefs would be due 30 calendar days after receipt of the hearing transcript, and reply briefs would be due 15 calendar days after the due date for main briefs.  Because transcripts are due within 21 days of the hearings, the main briefs and reply briefs are due on the following dates:
	Main Brief
	December 20, 2021

	Reply Brief
	January 4, 2022




As was also discussed during the prehearing conference, answers to written interrogatories shall be served in-hand within seven (7) calendar days of service, rather than the twenty (20) provided for in 52 Pa. Code § 5.342(d).


The parties are encouraged to resolve discovery disputes amongst themselves and are directed to confer with each other regarding the possible informal resolution of any disputes prior to filing a motion to compel.


During the prehearing conference, counsel for Aqua requested that Aqua America, Inc. be removed from the caption to this proceeding because it is not the provider of water of wastewater service at issue in this proceeding, i.e., Aqua Pennsylvania, Inc. and Aqua Pennsylvania Wastewater, Inc.  Aqua’s request was not opposed by G.A. Homes, and it was granted.
Due to the Covid-19 pandemic, the parties are required to enroll in the Commission’s eservice program to facilitate document exchanges.  Information on how to enroll in the Commission’s eservice program can be found on the Commission’s website (www.puc.pa.gov).
Finally, the parties are reminded that Commission policy promotes settlements.  52 Pa. Code § 5.231(a).  The parties are encouraged to commence settlement discussions amongst themselves for this proceeding as early as possible.  Even if the parties are unable to settle this case, they may still resolve some of the questions or issues during their discussions.  If the parties reach an agreement on all issues, a formal hearing will not be necessary and the scheduled hearing will be cancelled.  The parties are encouraged to avail themselves of the Commission’s mediation unit or the settlement judge process pursuant to the Commission’s regulations.  52 Pa. Code § 5.223(c); see also, 52 Pa. Code § 5.231(c).  
ORDER

THEREFORE,

IT IS ORDERED:

1. That the caption of this case shall be amended to remove Aqua America, Inc.

2. That the following schedule will be adopted for this proceeding:

	G.A. Homes Direct Testimony
	September 29, 2021

	Aqua Rebuttal Testimony
	October 13, 2021

	G.A. Homes Surrebuttal Testimony
	October 20, 2021

	Hearings
	October 27 and 28, 2021

	Main Brief
	December 20, 2021

	Reply Brief
	January 4, 2022


3. That the parties shall copy all other parties on documents they file with the Commission or serve on the presiding officer.  The parties shall serve the documents listed above so that the documents are received via email by the parties and presiding officer no later than 4:30 p.m. on the dates listed, so long as the electronic version is Microsoft Word compatible and no larger than 5 MB per email.  Parties shall not file testimony with the Commission but shall file a certificate of service.  
4. That written testimony shall comply with the requirements of 52 Pa. Code § 5.412 and shall be marked with numerical, sequential statement numbers. 

5. That all parties shall comply with the provisions of 52 Pa. Code § 5.243(e) which prohibits the introduction of evidence during rebuttal which should have been included in the party’s case-in-chief or which substantially varies from the party’s case-in-chief, unless the party is introducing evidence in support of a proposed settlement.

6. That the parties shall conduct discovery pursuant to 52 Pa. Code §§ 5.321-5.373, except as modified above.  The parties are encouraged to cooperate and exchange information on an informal basis.  The parties shall cooperate rather than engage in numerous or protracted discovery disagreements that require formal resolution.  There are limitations on discovery and sanctions for abuse of the discovery process.  52 Pa. Code §§ 5.361, 5.371-5.372.
7. If you need to subpoena witnesses for this proceeding, you should review 52 Pa. Code §5.421.  A party must submit its written application to me sufficiently in advance so that the other parties will have the required ten (10) days’ notice to answer or object, and so that the party will have enough time to receive the subpoena and serve it.
8. That the parties shall stipulate to any matters they reasonably can to expedite this proceeding, lessen the burden of time and expenses in litigation on all parties and conserve administrative hearing resources.  52 Pa. Code §§ 5.232 and 5.234.

9. That any evidentiary hearing in this matter constitutes a formal legal proceeding and will be conducted in accordance with the Commission’s Rules of Administrative Practice and Procedure, as well as the rules of evidence as applied to administrative hearings.

10. That any provision of this order may be modified upon motion and good cause shown by any party in interest in accordance with 52 Pa. Code § 5.223(a).

11. That the parties are encouraged to commence settlement discussions as soon as possible.
Date:
August 20, 2021
_____/s/_________________________



John M. Coogan


Administrative Law Judge
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