BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Fred DeIuliis 						:
							:
	v.						:		C-2021-3026386
							:
Duquesne Light Company				:



ORDER SUSTAINING IN PART PRELIMINARY OBJECTIONS


		This Order is issued pursuant to the authority of presiding officers to regulate the course of a proceeding.  52 Pa. Code §5.483(a).  The Order is also issued pursuant to the Commission’s procedural regulation relative to preliminary objections at 52 Pa. Code § 5.101(g).		
		On April 29, 2021, Fred DeIuliis (Complainant) filed a formal Complaint at this docket appealing a determination by the Commission’s Bureau of Consumer Services (BCS) at Case No. 3779536.  The Complaint was filed against Duquesne Light Company (DLC or Respondent).  Though the appeal was untimely, the Complaint was accepted by the Office of the Secretary of the Commission and was docketed as a formal Complaint.[footnoteRef:1]  In sum, the Complaint is both a billing dispute and a quality of service complaint related to the restoral of service and communications between the Complainant and DLC employees.   [1:  	Informal BCS decisions are "determinations" whereas the result of a Formal Complaint is termed a "decision." In addition, informal BCS determinations are governed primarily by Sections 3.111 to 3.113, 52 Pa. Code §§ 3.111, et seq., whereas Formal Complaints are governed by Chapter 5, 52 Pa. Code, 5.1 et seq.   More importantly, informal BCS determinations expressly notify the Complainant of a right to appeal by filing a Formal Complaint.  If filed, the Commission provides a hearing de novo.  The BCS functions as an informal arbiter of disputes between a utility provider and customers.  66 Pa.C.S.A. § 308(d). This function usually produces cost-effective results without additional use of agency resources and time.  However, the Commission has never agreed to be formally bound by these informal determinations.  See Derek Suggs & Beverly Marell v. The Bell Telephone Company of Pennsylvania, Docket No. F-00162258 (Order entered July 15, 1993).

] 


		The Complaint is somewhat difficult to understand, but upon review of both the Complaint and DLC’s Answer thereto, I conclude that there are three main issues in the Complaint: (1) disagreement with the requirement that Complainant obtain wiring approval; (2) objection to the Customer Charge on Complainant’s bills; and, (3) an issue whether DLC provided adequate and reasonable service in dealing with Complainant.  Complaint at Paragraph 4 (Attachment 1-A); DLC Answer at Paragraph 4.  See 66 Pa. C.S. §1501 with respect to quality of service.[footnoteRef:2]  [2:  	The statute at 66 Pa. C.S. §1501 governs any allegations of unreasonable or inadequate service.  Pursuant to 66 Pa. C.S. §1501, the Commission has original jurisdiction over the reasonableness and adequacy of public utility service.  Elkin v. Bell Telephone Co., 372 A.2d 1203 (Pa. Super. 1977) aff’d 420 A.2d 371 (Pa. 1977); Behrend v. Bell Telephone Co., 243 A.2d 346 (Pa. 1968).  As a general proposition, neither the Public Utility Code nor the Commission’s regulations require public utilities to provide constantly flawless service.  The Public Utility Code at 66 Pa. C.S. §1501 does not require perfect service or the best possible service but does require public utilities to provide reasonable and adequate service.  Analytical Laboratory Services, Inc. v. Metropolitan Edison Co., Docket No. C-2006608 (Order entered December 21, 2007); Emerald Art Glass v. Duquesne Light Co., Docket No. C-00015494 (Order entered June 14, 2002); Re: Metropolitan Edison Co., 80 Pa. PUC 662 (1993).] 


		On June 29, 2021, DLC filed an Answer to the Complaint denying any violation of the Public Utility Code (Code) or of the regulations of the Commission.  By way of clarification, DLC explained that:

Upon information and belief, the Complaint pertains to electric service provided to two separate addresses. A portion of the Complaint relates to the service address where meter number F74478404 (“Meter F74478404”) is located, specifically, 14 Cable Pl., Apt. 3, Pittsburgh, PA 15213 (the “Property”). The remaining portion of the Complaint is associated with the billing associated with 3440 Dawson St., Pittsburgh, PA 15213. By way of further response, Complainant’s mailing address is 3605 Dawson St., Pittsburgh, PA 15213.

DLC Answer at Paragraph 1.

		In its Answer, DLC further explains that:
[T]he Company required Complainant to obtain a wiring approval before establishing service at the Property because the Property had not been energized for more than 12 months. Specifically, the Property had not had power since the former meter was removed on September 19, 2018. On February 23, 2021, the Company received a wiring approval for the Property. On February 24, 2021 Duquesne Light installed Meter F74478404, energized the Property, and listed the electric account in Complainant’s name. The Company denies any wrongdoing related to its 
wiring approval requirements.

DLC Answer at Paragraph 4.

		Also on June 29, 2021, DLC filed Preliminary Objections to the Complaint seeking to dismiss the portion of the Complaint disputing the Company’s Customer Charge because the Customer Charge is permitted by the Company’s tariff, and does not constitute a violation of Code, regulations or orders of the Commission.  DLC also contends that the Complaint is legally insufficient in toto and should be dismissed.  Preliminary Objections at Paragraphs 14-15.

		The Preliminary Objections were duly served on Complainant, properly endorsed with a Notice to Plead.  To date, Complainant has not filed an Answer or any other responsive pleading to the Preliminary Objections.

		On August 12, 2021, the undersigned was assigned to resolve the Preliminary Objections filed by DLC.

		The Commission’s Rules of Administrative Practice and Procedure permit the filing of Preliminary Objections:

§ 5.101. Preliminary objections.
 
(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections. Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:  

(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)	Insufficient specificity of a pleading.

(4)	Legal insufficiency of a pleading.

(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution. 

(7)  Standing of a party to participate in the proceeding.

52 Pa. Code § 5.101(a).  

		Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

[bookmark: _Hlk80349788][bookmark: _Hlk38007332]		In deciding preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the complainant, recovery or relief is possible. Dep't of Auditor General v. State Employees’ Retirement System, 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm'n, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).  All of the non-moving party's averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party. Ridge v. State Employees' Retirement Bd., 690 A.2d 1312 (Pa.Cmwlth. 1997).

		The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly as contained in the Public Utility Code. Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy. Hughes v. Pa. State Police, 619 A.2d 390 (Pa. Cmwlth. 1992), alloc. denied, 637 A.2d 293 (Pa. 1993).

		In this case, DLC argues that the Complaint is legally insufficient, in part, because the Complaint questions the legality of the Customer Charge.  DLC contends that the Customer Charge and its application to Complainant’s accounts is lawful under DLC’s Commission approved tariff.  Preliminary Objections at Paragraphs 9-13.  Pennsylvania Elec. Co. v. Pennsylvania Pub. Util. Comm'n, 663 A.2d 281, 284 (Pa. Cmwlth. 1995) (Public utility tariffs have the full force and effect of law and are binding on the customer and utility alike).

		 This is a question of law, not fact.  DLC is correct that the Customer Charge set forth in its tariff is a lawful charge, and the assertion that DLC may not bill a Customer Charge and that in doing so it is acting unlawfully is a clear error of law.  The portion of the Complaint alleging wrongdoing relating to the billing of a Customer Charge must be stricken from the Complaint.

		At Paragraph 14 of its Preliminary Objection, DLC contends that viewing the Complaint in light most favorable to the Complainant, the Complaint fails to state any violation of the Code or a Commission regulation, rule, or order.  DLC then asks that the Complaint be dismissed in its entirety.  I do not agree.  The remaining factual averments in the Complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party. See Ridge, supra.  There are multiple assertions in the Complaint that go to the quality of service provided by DLC in its contacts with the Complainant.  Further, DLC’s Preliminary Objections focus primarily on the Customer Charge issue.  DLC’s request to dismiss the remainder of the Complaint, with prejudice, is denied.[footnoteRef:3] [3:  	I would also note that it would be most unusual to dismiss this Complaint with prejudice at this point even if dismissal was warranted.  Such a characterization of dismissal would act as a bar to refiling the Complaint, and as Complainant is proceeding pro se (i.e. representing himself) it would run contra to the Commission’s long standing policy of latitude for pro se litigants in prosecuting Complaints.  See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (October 19, 1992); William Schlinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (March 26, 1993).  Dismissal with prejudice is most often seen when a Complainant fails to prosecute his or her Complaint (non-attendance at a previously scheduled hearing without good cause), failure to comply with a Judge’s Order or a directive of the Commission, disruptive behavior at hearing, or the abuse of legal process through refiling of identical Complaints despite the Complaint having already been adjudicated and a final Order issued.] 


		Finally, I note that DLC has requested that this matter be assigned to the Mediation Unit of the Office of Administrative Law Judge.  That must be a request by both parties, submitted to the Chief Administrative Law Judge of the Commission.  If the parties jointly desire mediation, I can provide them with further information as to how to request that.

		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objections filed by Duquesne Light Company at Docket No. C-2021-3026386 are sustained in part and denied in part, consistent with this Order.

		2.	That the portion of the Complaint alleging the unlawfulness of a Customer Charge is stricken from the Complaint as legally insufficient.

		3.	That the remaining issues in this case be set for hearing.


Dated:	August 20, 2021				____	/s/__________________________
							Dennis J. Buckley
							Administrative Law Judge
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