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BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION 
 

 

 

James E. Elliott, Jr.     :  

       : 

v. :  F-2017-2597039 

: 

Pennsylvania Electric Company     : 

 

 

 

INITIAL DECISION 

 

 

Before 

Mark A. Hoyer 

Deputy Chief Administrative Law Judge 

 

 

This Initial Decision dismisses the formal complaint of James E. Elliott, Jr. 

(Complainant) filed with the Pennsylvania Public Utility Commission (Commission) against 

Pennsylvania Electric Company (Penelec or Respondent) on March 22, 2017, at Docket No. 

F-2017-2597039, for failure to meet the burden of proof.  66 Pa.C.S. § 332(a).1     

 

HISTORY OF THE PROCEEDINGS 

 

 

  On March 22, 2017, Mr. Elliott filed a formal complaint alleging that he was having 

a reliability, safety or quality problem with his electric utility service.  He alleges that Penelec did 

not provide him with the results of its meter testing and he requested that his meter be tested by an 

independent company.  On April 24, 2017, Penelec filed its answer.  Penelec denies the material 

averments contained in the complaint and requests that the complaint be dismissed with prejudice or 

denied in its entirety.   

   

                                                 
1 Mr. Elliott timely appealed the decision of the Commission’s Bureau of Consumer Services (BCS) 

dismissing his informal complaint at BCS Case No. 3470795.   

Page 2 of 8



 

 2 

  By Telephonic Hearing Notice dated April 25, 2017, Mr. Elliott and Penelec (the 

parties) were notified that an Initial Telephonic Hearing was scheduled for Friday, June 9, 2017 at 

10:00 a.m.  I was assigned to preside in this matter.  On April 26, 2017, I issued a Prehearing Order 

which provided applicable procedures regarding submission of exhibits, attorney representation, 

continuances, subpoenas, and the burden of proof.   

 

On May 23, 2017, Penelec filed a motion to compel discovery responses.  

Complainant did not file an answer to the motion to compel.  On June 1, 2017, I issued a First 

Interim Order Granting Motion to Compel and requiring responses to Penelec’s discovery to be 

served by June 7, 2017.   

 

  The Initial Telephonic Hearing was held on June 9, 2017, as scheduled.  On June 9, 

2017, on the record, Complainant requested a continuance and Penelec agreed with the request.  The 

continuance was granted.  On June 13, 2017, a Telephone Hearing Notice was mailed to the parties 

scheduling a Further Telephonic Hearing for July 14, 2017.  The Further Telephonic Hearing was 

held as scheduled.   

 

Complainant appeared pro se and testified on his own behalf.  Complainant did not 

offer any exhibits.  Penelec was represented at the hearing by Margaret A. Morris, Esquire.  Penelec 

presented two witnesses, Laurie Parker and Dallas W. Jenkins.  Penelec offered Respondent’s 

Exhibits 1, 2, 4, 5, 6, 8, 9, 10 and 11 that were marked and admitted into evidence.  Briefs were not 

requested. 

 

  The hearing record was closed by Interim Order dated August 14, 2017.  The record 

consists of the hearing transcripts for the June 9, 2017 and July 14, 2017 hearings and the 

aforementioned exhibits submitted by Penelec.  This case is now ready for a decision. 
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FINDINGS OF FACT 

 

  1. Complainant, James E. Elliott, Jr., resides at P.O. Box 263, House 15, 

Fourth Street, Lucerne Mines, Pennsylvania 15754 (Tr. 8).2       

 

  2. Respondent, Penelec, provides non-heat residential electric utility service to 

Mr. Elliott at his residence (Tr. 8, 23).             

  

  3. Mr. Elliot’s account is a post bankruptcy petition account established on 

March 23, 2015 and effective on January 23, 2015, the date he filed a bankruptcy petition (Tr. 23).          

       

  4. Mr. Elliott’s residence is 900 square feet, includes 2 bedrooms, and has an 

electric hot water heater (Tr. 33-37; Respondent’s Ex. 5).       

 

  5. On June 20, 2016, Mr. Elliott contacted Penelec to complain that his meter 

was running fast (Tr. 28; Respondent’s Ex. 1).     

 

  6. On June 21, 2016, Penelec removed the meter at Mr. Elliott’s residence and 

replaced it with a new meter (Tr. 28; Respondent’s Ex. 1).        

 

  7. On June 24, 2016, the meter removed from Mr. Elliott’s residence was tested 

at the Connellsville meter shop and it was found to be accurate (Tr. 58-65; Respondent’s Ex. 6, 10).       

 

  8. On June 27, 2016, Penelec sent a letter to Mr. Elliott, including the results of 

the June 24, 2016 meter test, to the updated address Mr. Elliott provided to Penelec on June 20, 

2016 (Tr. 40-41; Respondent’s Ex. 1, 6).       

 

  9. Mr. Elliott’s central air conditioning system became inoperable some time in 

2016 when he had a new high efficiency furnace installed (Tr. 12).      

 

                                                 
2  All transcript references are to the hearing transcript of the July 14, 2017 hearing.    
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  10. Mr. Elliott used 23,181 kwh of electricity between July 2015 and June 2016 

(Tr. 31-32; Respondent’s Exhibit 4).      

 

  11. Mr. Elliott used 22,591 kwh of electricity between July 2016 and June 2017, 

without central air conditioning (Tr. 31-32; Respondent’s Ex. 4).     

 

  12. On August 24, 2016, Mr. Elliott opened an informal complaint with the BCS 

at BCS Case No. 3470795.  The informal complaint was dismissed on January 30, 2017 (Tr. 46-47; 

Respondent’s Ex. 8).     

 

  13. On February 6, 2017, Mr. Elliott opened a second informal complaint with 

the BCS at BCS Case No. 3501542.  The informal complaint was dismissed because of a concurrent 

pending complaint (Tr. 49; Respondent’s Ex. 9). 

   

DISCUSSION 

 

Since Mr. Elliott is requesting affirmative relief from the Commission, he bears 

the burden of proof.  66 Pa.C.S. § 332(a).  To satisfy this burden, he must demonstrate that 

Penelec violated the Public Utility Code (the Code), 66 Pa.C.S. § 101 et seq, a Commission 

regulation or a Commission Order.  This must be shown by a preponderance of the evidence.  

66 Pa.C.S. § 701; Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 

(1990).  Preponderance of the evidence means that the party with the burden of proof has 

presented evidence that is more convincing, by even the smallest amount, than that presented by 

the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600, 602, alloc. 

den., 602 A.2d 863 (1992). 

 

  In addition, the Commission’s findings of fact must be supported by “substantial 

evidence,” which consists of evidence that a reasonable mind might accept as adequate to 

support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is 

insufficient.  Norfolk and Western Railway v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 

1037 (1980).      
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In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), the 

Commission outlined the general dynamics for the burden of proof in a case that raises a high 

bill dispute.  In order to determine whether a complainant has established a prima facie case 

where there are claims of unusually high bills, the Commission has declared that certain factors 

must be considered.  While the accuracy of the meter is an important factor in resolving a billing 

dispute, it is not the sole criterion.  Id. at 100.  A complainant may establish a prima facie case 

by showing that:  (1) the disputed bill was abnormally high when compared to prior usage 

patterns; and (2) his/her pattern of usage had not changed.  Id.  In looking at these criteria, one 

may consider the billing history of the account, any change in the number of occupants residing 

in the household, the potential for energy utilization, and any other relevant facts or 

circumstances that come to light during the proceeding.  Replogle v. Pennsylvania Electric 

Company, 54 Pa. PUC 528 (1980).  In this way, a complainant may prove entitlement to relief by 

wholly circumstantial evidence, rather than direct evidence of some utility misfeasance.  

Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001). 

 

In Nehemiah B. Thomas v. PECO, Docket No. C-2010-2187197 (Order entered 

November 15, 2011), the Commission reiterated its position as set forth in Charisse Bennett v. 

Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010), which 

clarifies the Waldron rule provision that a complainant may establish a prima facie case in a 

“high bill” complaint by showing that the disputed bill is abnormally high when compared to 

prior usage patterns and his or her pattern of usage has not changed or by providing other 

relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” 

complaint, the Commission may consider such evidence as “the billing history of the account, 

any change in usage patterns (such as a change in the number of occupants residing in the 

household or potential energy utilization), and any other relevant facts or circumstances that 

come to light during the proceeding.”  Id. at 6 (emphasis added).  

 

In the instant case, Mr. Elliott claimed that his meter was inaccurate and that it 

was registering high before it was removed on June 21, 2016.  The evidence of record does not 

support this claim and, as a result, Mr. Elliott failed to establish a prima facie case that his bills 

for service were inaccurate and high prior to June 21, 2016.  Mr. Elliott did not complain 
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specifically about any monthly bill being inordinately high.  Rather, he complained generally 

that his meter was running fast and testified that he was told by a Penelec meter reader that 

Penelec sets the meters to run fast.  I did not find this testimony to be credible.  In addition, the 

usage analysis for the residence and the usage comparison submitted into evidence by Penelec do 

not provide evidence of unexplained high bills.  The undersigned concludes, based upon the year-

to-year usage comparison, customer billing analysis and meter test, that Mr. Elliott’s bills were not 

abnormally high prior to June 21, 2016.            

 

Consequently, Mr. Elliott has failed to meet his burden of proof.  Accordingly, the 

complaint is dismissed in the ordering paragraphs to follow for failure to meet the burden of proof.  

66 Pa.C.S. § 332(a).   

 

CONCLUSIONS OF LAW 

 

  1. The Commission has jurisdiction over the parties and the subject matter of 

this proceeding.  66 Pa.C.S. §§ 701, 1501. 

 

  2. Complainant bears the burden of proving his entitlement to relief from the 

Commission.  66 Pa.C.S. § 332(a). 

 

  3. “Burden of proof” means the duty to establish one’s case by a 

preponderance of the evidence, which requires that the evidence be more convincing by even the 

smallest amount, than the evidence presented by the other side.  Samuel J. Lansberry, Inc. v. Pa. 

Pub. Util. Comm’n, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992). 

 

  4. Complainant has failed to meet his burden of proof.  66 Pa.C.S. § 332(a); 

Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980). 
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ORDER 

 

 

  THEREFORE, 

 

  IT IS ORDERED: 

 

1. That the formal complaint of James E. Elliott, Jr. filed on March 22, 2017 

at Docket No. F-2017-2597039, against Pennsylvania Electric Company, is dismissed. 

 

 2. That the Docket in this proceeding, Docket No. F-2017-2597039, be 

marked closed. 

 

 

Date:  October 27, 2017      /s/     

       Mark A. Hoyer    

       Administrative Law Judge 
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