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OPINION AND ORDER


BY THE COMMISSION:

[bookmark: _Hlk501454911]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Myesha Brown (Complainant or Ms. Brown), filed on November 1, 2019.[footnoteRef:2]  Ms. Brown filed the Exceptions in response to the Initial Decision of Administrative Law Judge (ALJ) Eranda Vero (Initial Decision or I.D.), issued on October 2, 2019, in the above-captioned proceeding.[footnoteRef:3]  On November 18, 2019, PECO Energy Company (PECO or Company) filed its Replies to Exceptions.  For the reasons stated below, we shall grant the Complainant’s Exceptions, reverse the ALJ’s Initial Decision, and remand this matter to the Office of Administrative Law Judge for such further proceedings, as deemed necessary, consistent with this Opinion and Order. [2: 	By Secretarial Letter dated November 8, 2019, the Secretary’s Bureau:  (1) explained that the Complainant’s Exceptions did not include a Certificate of Service; (2) provided a copy of the Exceptions to all Parties; and (3) provided the Respondent until November 18, 2019 to file Replies to Exceptions.]  [3: 	The Complainant filed her Exceptions with the Secretary’s Bureau more than twenty (20) days after the Initial Decision was issued.  As discussed further herein, we will accept the Exceptions as timely filed.] 


[bookmark: _Hlk25061186]History of the Proceeding

On April 26, 2019, Ms. Brown filed a Formal Complaint (Complaint) with the Commission against PECO regarding service at 3008 Wharton Street, Philadelphia, Pennsylvania 19146 (Service Address).  In the Complaint, Ms. Brown:  (1) alleged that the utility is threatening to, or already has, shut off her electric service; and (2) requested a payment arrangement.[footnoteRef:4]  Complaint at 2.  The Complainant explained that, in November 2018, she was told by the Company that she could apply for low-income assistance if she paid $450.  Ms. Brown continued that, subsequently, on November 16, 2018, she paid $450 and applied for low-income assistance; however, on November 27, 2018, her service was shut off and she paid an additional $192.70 for service restoration.  The Complainant further provided that, to pay down her high balances, on April 11, 2019 and April 18, 2019, she paid $750.33 and $285, respectively; however, she is unable to afford or procure the additional funds necessary for reinstatement into a low-income assistance program.  Complaint at 7.   [4: 		This case is a timely appeal of an informal Bureau of Consumer Services (BCS) decision (Informal Decision) at BCS Case No. 3689365, issued on April 12, 2019.] 

		
[bookmark: _Hlk25147643]On May 1, 2019, PECO filed an Answer to the Complaint (Answer), denying all material allegations of fact and conclusions of law in the Complaint.  The Company countered that the Complainant enrolled in PECO’s Customer Assistance Program (CAP) on December 3, 2004, was last recertified in CAP on October 17, 2016, and is considered actively enrolled in CAP.  Further, PECO provided that, on November 26, 2018, the Complainant’s electric service at the Service Address was terminated for a past due balance of $4,141.62.  Moreover, PECO noted that the Complainant’s current outstanding balance is $4,660.47 (as of the date the Answer was filed).  Answer at 2-3.  

[bookmark: _Hlk25147752]On June 4, 2019, a hearing was convened in this matter.  The Complainant appeared pro se and did not present testimony or exhibits.  PECO was represented by counsel and did not present testimony or exhibits.  Prior to the hearing, both of the Parties engaged in settlement discussions.  Consequently, at the start of the hearing, the Complainant made an on-the-record request to withdraw her Complaint against PECO.  The Company did not object to the Complainant’s request.  I.D. at 2; Tr. at 4.

In her Initial Decision, the ALJ granted Ms. Brown’s request to withdraw her Complaint.  As previously noted, the Complainant filed her Exceptions on November 1, 2019.  PECO filed its Replies to Exceptions on November 18, 2019.

On November 15, 2019, the Complainant filed a Supplement Letter to Exceptions (Supplement).[footnoteRef:5] [5: 	By Secretarial Letter dated November 26, 2019, the Secretary’s Bureau:  (1) explained that the Complainant’s Supplement did not include a Certificate of Service; and (2) provided a copy of the Supplement to all Parties.  As explained, infra, we will not consider the Complainant’s Supplement.] 


Background

[bookmark: _Hlk74040973]According to the hearing transcript, the terms of the settlement agreement were outlined by the ALJ and confirmed by both Ms. Brown and counsel for PECO.  The terms are:  (1) the Complainant will attempt to make a one-time payment of $575.73 towards her outstanding balance as a condition of reinstatement into a monthly installment payment plan, which is comprised of a monthly payment of $177.90 towards her outstanding balance plus current monthly charges; (2) the Complainant will be provided with a list of possible resources to aid in making the one-time payment of $575.73; and (3) as an alternative heat source, Ms. Brown intends to have her gas burner repaired.  In addition, counsel for PECO recommended the organization “We Never Say Never” as a possible resource to assist Ms. Brown in making her payment of $575.73.  Tr. at 4‑6.  

Discussion

We begin by addressing the timeline of the Complainant’s Exceptions.  Section 5.533(a) of our Regulations states that exceptions may be filed within twenty (20) days after an initial decision is issued.  52 Pa. Code § 5.533(a).  Here, on October 2, 2019, the Secretary’s Bureau attempted to serve the Initial Decision via Certified Mail; however, on October 24, 2019, the Initial Decision was returned to the Commission with the following notations from the U.S. Postal Service on the Certified Mail envelope:  (1) Return to Sender; and (2) Unclaimed.  Also on the envelope, a handwritten note indicates that, on October 24, 2019, the Initial Decision was resent via regular mail.  Therefore, we conclude that the earliest possible date that the Initial Decision could have been served on the Complainant is October 25, 2019.  Accordingly, given these unforeseen circumstances and because the Complainant is appearing pro se, we will exercise our discretion and consider the Complainant’s Exceptions, filed on November 1, 2019, as timely filed, consistent with 52 Pa. Code § 1.2(a) and (d).  
Nevertheless, we will not consider the Complainant’s Supplement that was filed on November 15, 2019.  Sections 5.533 and 5.535 of our Regulations, 52 Pa. Code §§ 5.533 and 5.535, allow for the filing of exceptions and replies to exceptions when an ALJ issues an Initial Decision; however, there is no provision in our Regulations that allows for a party to file a supplement letter to its exceptions.  

Legal Standards

[bookmark: _Hlk31718735]We note that any issue that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof, pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant, as the party seeking relief, must show that PECO is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PECO.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).
Withdrawal of a pleading in a contested proceeding is governed by Section 5.94(a) of our Regulations, 52 Pa. Code § 5.94(a), which provides the following:

(a)  Except as provided in subsection (b), a party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties.  The petition must set forth the reasons for the withdrawal.  A party may object to the petition within 10 days of service.  After considering the petition, any objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted. 

52 Pa. Code § 5.94(a).

The ALJ’s Initial Decision

In the Initial Decision, the ALJ made nine Findings of Fact and reached four Conclusions of Law.  I.D. at 2-3, 4.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

In determining whether withdrawal of the Complaint would be permitted, the ALJ applied the appropriate standard under 52 Pa. Code § 5.94, analyzing whether withdrawal of the Complaint was in the interest of the Parties and the public.[footnoteRef:6]  The ALJ explained the Complainant’s request to withdraw her Complaint against PECO was in the public interest because doing so would eliminate the need for litigation and save the Parties’ costs in time and money that otherwise would have been incurred from the litigation.  Further, the ALJ noted PECO did not object to Ms. Brown’s request for leave to withdraw her Complaint.  Moreover, the ALJ reasoned that the Complainant indicated her desire to withdraw her Complaint after agreeing to a new payment arrangement with PECO and her intention to apply for grants and to pay down her outstanding balance.  As a result, the ALJ granted Ms. Brown’s request to withdraw her Complaint.  I.D. at 3-4. [6: 	The ALJ noted that, for the purposes of her Initial Decision, the Complainant’s on-the-record request to withdraw her Complaint will be treated as a Petition for Leave to Withdraw her Complaint.  I.D. at 3 (citing 52 Pa. Code § 1.2).] 


Exceptions and Replies

The Complainant’s Exceptions consist of one paragraph in which she states her intent not to withdraw her Complaint because she has not received help or assistance with her original problem.  Ms. Brown notes that nothing has changed and she is unable to comply with the Company’s recommendation.  The Complainant closes her Exceptions by requesting the Commission’s aid.  Exc. at 1.  

In its Replies to Exceptions, PECO requests that the Commission deny the Exceptions and uphold the Initial Decision.  PECO comments that the Commission fulfills its requirement to provide due process to the parties appearing before it when the parties are provided with notice and the opportunity to appear and be heard.  PECO asserts that, in this proceeding, the Complainant appeared and fully participated in the June 4, 2019, hearing.  Further, PECO notes that the Complainant’s Exceptions do not allege that the Company failed to enter into or honor the new payment arrangement.  Moreover, upon summarizing the ALJ’s reasoning in granting Ms. Brown’s request to withdraw her Complaint, the Company argues that the public, the Commission and PECO should not have to use its resources in preparation for hearings where the Complainant seeks a different outcome.  R. Exc. at 4-5.   

Disposition
[bookmark: _Hlk25226871]
We shall grant the Complainant’s Exceptions, reverse the ALJ’s Initial Decision, and remand this matter to the Office of Administrative Law Judge for such proceedings, as deemed necessary, consistent with this Opinion and Order.  While the Complainant’s statements in her Exceptions are somewhat vague regarding her averment that she did not receive help with her original concern, the Complainant is clear and direct that she does not want to withdraw her complaint and that she is requesting assistance from the Commission.  

[bookmark: _Hlk31982085]It has been well-established by the Commission that the public interest is better served when all litigants, particularly pro se litigants, are afforded a meaningful opportunity to be heard.  In cases involving pro se complainants, the Commission generally takes a more lenient and liberal interpretation of its procedural requirements, acknowledging that pro se complainants may find it difficult to navigate through the hearing process.  See Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993); Mindy Jaye Zied and Binnie A. Zied v. PECO Energy Company, Docket No. P-2015-2520474 (Order entered April 21, 2016).

[bookmark: _Hlk78449628]Although our Regulations allow for the filing of a Certificate of Satisfaction and a ten-day period for the filing of objections to the satisfaction, we note that this process was not utilized in this case.  See 52 Pa. Code § 5.24.  While the withdrawal of a complaint is within the rights of a complainant, and the grant of a withdrawal where it is not opposed is legally sound where appropriate, the Commission’s Regulations provide a specific process that is better suited, and is preferred, when a utility and a pro se complainant reach an agreement before an Initial Decision is served. 

Specifically, Section 5.24 directs the utility to file a certificate of satisfaction and to serve a copy on the customer complainant when the utility and complainant reach an agreement on the matter.  As part of the process, the certificate of satisfaction informs the complainant that they have ten days in which to object or the docket will be marked closed.  Thus, our Regulation allows the complainant the right to change their mind.  Applying that procedure in this instance would afford Ms. Brown the right to withdraw from the agreement reached with PECO and to pursue her claims before the Commission.  By using a different procedure, in this instance a withdrawal of the complaint which does not have that same right attached to it, should not render a different result.  Thus, since Ms. Brown filed Exceptions which indicate that she wants to pursue her claims before the Commission, the Complaint should remain viable and active, and the matter should proceed to a hearing.  See 52 Pa. Code § 5.94.  Therefore, we shall remand the matter to the Office of Administrative Law Judge, for appropriate proceedings, as deemed necessary, consistent with this Opinion and Order.      

For these reasons, we find that it is appropriate, based on the Complainant’s averments in this case, to permit the Complainant to proceed with her Complaint.  Accordingly, we shall reverse the ALJ’s Initial Decision and remand this matter to the Office of Administrative Law Judge for such further proceedings, as deemed necessary, consistent with this Opinion and Order.

Conclusion

[bookmark: _Hlk31713631]Consistent with the foregoing discussion, we shall grant the Complainant’s Exceptions, reverse the ALJ’s Initial Decision and remand the matter to the Office of Administrative Law Judge, for such further proceedings, as deemed necessary, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions filed by Myesha Brown on November 1, 2019, to the Initial Decision of Administrative Law Judge Eranda Vero, issued on October 2, 2019, are granted, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Eranda Vero, issued on October 2, 2019, at Docket No. C-2019-3009486, is reversed, consistent with this Opinion and Order.

		3.	That Myesha Brown’s request to withdraw her Complaint, filed at Docket No. C-2019-3009486, set forth in her Exceptions is denied.  

		4. 	That the proceeding at Docket No. C-2019-3009486 be remanded to the Office of Administrative Law Judge, for such further proceedings, as deemed necessary, consistent with this Opinion and Order.  

							BY THE COMMISSION,	
[image: ]



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  August 26, 2021

ORDER ENTERED:  August 26, 2021
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