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Gladys Brown Dutrieuille, Chairman 
David W. Sweet, Vice Chairman
John F. Coleman, Jr.
Ralph V. Yanora


Pennsylvania Public Utility Commission					     C-2020-3023309
Bureau of Investigation and Enforcement					     A-8923247

		v.

Beehive Transportation, Inc.


OPINION AND ORDER

BY THE COMMISSION:

[bookmark: _Hlk24540744]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Petition for Reconsideration from Staff Action[footnoteRef:2] (Petition) filed by Beehive Transportation, Inc. (Beehive or Petitioner) on March 26, 2021, requesting reconsideration of the Commission Secretarial Letter issued on March 24, 2021 (March 2021 Secretarial Letter) that cancelled the Petitioner’s Certificate of Public Convenience (Certificate) for failure to file evidence of liability and cargo insurance with the Commission.  No response to the Petition has been filed.  For the reasons set forth herein, we shall deny the Petition and adopt the March 2021 Secretarial Letter. [2:  	Because the instant Petition is in the form of a letter challenging action taken in a Secretarial Letter and was filed within twenty days of the issuance of the Secretarial Letter, we shall regard the Petition as a timely-filed request for reconsideration of a staff action pursuant to our Regulations at 52 Pa. Code §§ 1.2, 1.56(b), and 5.44.] 


[bookmark: _Hlk21505737]History of Proceeding

On July 9, 2020, a Certificate was issued to Beehive at Docket Nos. A‑8923247 and A-2020-3020593 for authority to transport, as a motor common carrier, property, excluding household goods in use, between points in Pennsylvania.  

On November 24, 2020, the Commission issued Notices of Suspension of PUC Truck Operating Authority (Notice of Suspension), effective November 25, 2020, for the expiration/cancellation of both liability and cargo insurance.  The Notice of Suspension provided for a ten-day response period within which to file the appropriate evidence of insurance, and also noted that failure to comply would result in the institution of a complaint.[footnoteRef:3]  The appropriate evidence of insurance were as follows:  (1) an acceptable Form E, as evidence of bodily injury and property damage liability insurance; and (2) an acceptable Form H, as evidence of cargo liability insurance, or a Surety Bond.[footnoteRef:4]  The Notice of Suspension was accompanied by “Instructions for Submitting Insurance Forms E, H and K to the Pa Public Utility Commission During the COVID-19 Crisis and Forthgoing.”[footnoteRef:5] [3:  	Throughout the course of Beehive’s acquisition of its Certificate and continuing through the filing of I&E’s Complaint that was served on the Petitioner on December 22, 2020, Beehive’s business email address has remained the same, beehivetransportation@aol.com.  The Commission has used this email address consistently for service of documents to Beehive.]  [4:  	The Notice of Suspension stated that “these forms must be filed with the PUC by the Insurance Company or Agent, not by you.”]  [5:  	The instructions specifically noted that Forms E, H, and K are accepted online via National Insurance Company (NIC) Insurance Filings at www.nicinsurancefilings.com. ] 


On December 5, 2020, the Commission’s Bureau of Investigation and Enforcement (I&E) instituted a Formal Complaint (Complaint) against Beehive for failure to maintain evidence of insurance on file with the Commission.  In the Complaint, I&E specifically alleged that Beehive violated 66 Pa. C.S. § 512, 52 Pa. Code § 32.2(c) and 52 Pa. Code §§ 32.11(a), 32.12(a) or 32.13(a), by failing to maintain evidence of liability insurance and cargo insurance.  I&E recommended a civil penalty of $500 for this violation.  

The Complaint was served on the Petitioner via email on December 22, 2020.  The Petitioner did not file an Answer to the Complaint or pay the fine.  The Complaint also informed Beehive that if it failed to file an Answer, pay the civil penalty, and/or have its insurer file evidence of insurance within twenty days of the date of service of the Complaint, I&E would request the Commission issue an Order which would:  (1) cancel Beehive’s Certificate; (2) impose a civil penalty in the amount of $500; (3) request other remedies as the Commission deems appropriate, which may include the suspension of vehicle registrations; and (4) impose an additional fine should cancellation occur.

Beehive did not file a response to the Complaint.

On March 24, 2021, the Commission issued the March 2021 Secretarial Letter, noting that the Petitioner had failed to pay the fine, have its insurer file evidence of insurance with the Commission, and answer the Complaint.  Accordingly, the allegations of the Complaint were deemed admitted and the Complaint was sustained, cancelling Beehive’s Certificate, imposing a $500 civil penalty, and requesting suspension of the company’s vehicle registrations.  

As noted above, in response to the March 2021 Secretarial Letter, Beehive filed the instant Petition.  No response to the Petition has been filed.

[bookmark: _Hlk39580059]Discussion

Legal Standards

In considering this Petition, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

We begin by considering the nature of the instant Petition because the analysis to be applied depends on the type of filing before us.  The instant Petition challenges the action taken in a Secretarial Letter.  Because the instant Petition challenges the action taken in the March 2021 Secretarial Letter, we shall regard the Petition as a Petition for Reconsideration from Staff Action pursuant to 52 Pa. Code § 5.44(a).

Petitions for Reconsideration from Staff Action are governed by Section 5.44(a) of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.44(a), which provides the following:

Actions taken by staff, other than a presiding officer, under authority delegated by the Commission, will be deemed to be the final action of the Commission unless reconsideration is sought from the Commission within 20 days after service of notice of the action, unless a different time-period is specified in this chapter or in the act.	

52 Pa. Code § 5.44(a).

In considering the appeal from Staff Action, the Petition and the compliance with Commission Regulations, Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this proceeding the Petitioner is the party seeking affirmative relief from the Commission.  Therefore, the Petitioner is the party with the burden of proof.  See Application of 610 Hauling, LLC, t/a College Hunks Hauling Junk, for the right to begin to transport, as a common carrier, by motor vehicle, household goods in use, from points in the counties of Chester, Delaware, Montgomery, Philadelphia, and Bucks, to points in Pennsylvania, Docket Nos. A-2012-2334103 and A-8915269 (Order entered November 5, 2015); 2015 WL 7008844 (Pa. P.U.C.), citing Se‑Ling Hosiery, Inc. v. Margulies, 70 A.2d 854 (Pa. 1950).

In Se-Ling Hosiery v. Margulies, supra, the Pennsylvania Supreme Court held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the slightest degree, than the evidence presented by the opposing party.  Additionally, the Commission must ensure that the decision is supported by substantial evidence in the record.  The Pennsylvania appellate courts have defined substantial evidence to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion; more is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Application of 610 Hauling, LLC, t/a College Hunks Hauling Junk, supra, citing Norfolk & Western Railway Co. v. Pa. PUC,  413 A.2d 1037 (Pa. 1980); Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).
Under Section 512 of the Code, the Commission has the authority to require insurance.  66 Pa. C.S. § 512.  Commission Regulations require that motor carriers of passengers operating in Pennsylvania maintain insurance from an insurer authorized to do business in Pennsylvania has been filed and approved by the Commission.  52 Pa. Code § 32.11.  

Petition and Disposition

As previously stated, Beehive’s Petition was filed in response to the March 2021 Secretarial Letter which, inter alia, cancelled the Petitioner’s Certificate.  The Petitioner argues that it contacted its insurance agent upon receipt of the November 24, 2020 Notice of Suspension and was assured by its agent that the matter would be taken care of in a timely manner.  Petition at 1.  Unfortunately, in reviewing our records, we found that the insurance agent did not follow through with the timely filing of evidence of insurance, as instructed by the documentation accompanying the Notice of Suspension served by the Commission through the November 24, 2020 email transmittal.  

The Petitioner asserts that it was unaware that its insurance agent had failed to file the required evidence of insurance with the Commission, arguing that it never received the Complaint Notice, which, as previously indicated, was served in the same manner as the Notice of Suspension, via email by the Commission.  Id.  The Petitioner further states that its insurance company is now prepared to submit the required documentation using the NIC Insurance Filings website.  Id.  

On review, we conclude that the Petitioner has presented no grounds on which to overturn the conclusions of the March 2021 Secretarial Letter; therefore, we shall deny the Petition.[footnoteRef:6] [6:  	At the outset, we note that this is a nonadversarial proceeding as defined in Section 1.8(a) of our Regulations, 52 Pa. Code § 1.8(a).  While I&E filed a Complaint against Beehive, the Petitioner did not file an Answer contesting the allegations in the Complaint.  Accordingly, the instant Petition was properly filed by Georgy Nicholson, a corporate officer, under Section 1.21(c)(2) of our Regulations.  52 Pa. Code § 1.21(c)(2).] 


The Petitioner alleges that it was informed by its insurer that the required evidence of insurance was timely filed with the Commission.[footnoteRef:7]  We recognize that the Petitioner does not have direct control over this filing and must, in large measure, rely on the representations made by the insurance agent/broker that the matter is being handled in a timely way.  However, the carrier, as the regulated entity, remains ultimately responsible for adherence to the requirements of the Code and the Commission’s Regulations, and therefore, must take every step necessary to assure that the filing will be made in a timely manner.  See, e.g., Pa. PUC v. Stephan & Son Trucking, Inc., Docket No. C-2011-2237981 (Order entered September 23, 2011) (though the failure to file evidence of insurance was the admitted fault of the agent, the agent’s requested waiver of the fine was denied as the certificate holder is ultimately responsible, and no grounds were presented to overturn the conclusions of the Secretarial Letter); Pa. PUC v. Wilson, Docket No. C‑2010‑2165302 (Order entered February 25, 2011) (Wilson) (while the carrier’s insurer ultimately filed untimely evidence of insurance, the certificated carrier remains the responsible party and the facts presented indicated the carrier twice ignored advice from PUC staff to heed the complaint).   [7:  	The Commission may require insurance as to motor carriers under statutory authority and Regulations.  See 66 Pa. C.S. § 512; 52 Pa. Code §§ 32.12 and 32.13.  Sections 32.12(a) and 32.13(a) of the Commission’s Regulations require common carriers to file with the Commission a certificate of insurance in an amount satisfactory to the Commission.  52 Pa. Code § 32.12(a) (regarding liability insurance) and § 32.13(a) (regarding cargo insurance).  An original of each such certificate of insurance must be filed by the carrier’s insurer authorized to do business in the Commonwealth before a certificate of public convenience will be issued.  Id.; 52 Pa. Code § 32.2(c).] 


Furthermore, it is not known why the Petitioner found no record of receiving the Complaint Notice that was served by the Commission on December 22, 2020.  A review of the Commission’s records indicates that the email address used by the Commission for transmittal of the Complaint Notice to the Petitioner is the same email address that was used by the Commission to serve the November 24, 2020 Notice of Suspension.  Therefore, we find that the Petitioner had sufficient notice of the Complaint filed against it, as the electronic mail notice gave reasonable notice, and no undeliverable messages were received.

Because Beehive has failed to maintain evidence of liability and cargo insurance on file with this Commission as required by our Regulations, we shall deny its request that we waive the civil penalty under the circumstances in this case.  In reaching this conclusion, we note that we find this case distinguishable from those cases in which we have, on occasion, been presented with facts pleaded which warranted modification of a civil penalty.  See, e.g., Pa. PUC v. King, Docket No. C‑2012-2324886 (Order entered May 23, 2013); Pa. PUC v. Sutton, Docket No. C‑2012-2316212 (Order entered February 5, 2013).  

Conclusion

Based upon our review of the record, pleadings, and the applicable law, we shall deny the Petition and adopt the March 2021 Secretarial Letter, consistent with this Opinion and Order: THEREFORE, 
IT IS ORDERED:


1. That the Petition for Reconsideration from Staff Action, filed by Beehive Transportation, Inc. on March 26, 2021, is denied, consistent with this Opinion and Order.

2. That the Secretarial Letter issued on March 24, 2021, is adopted.

3. That within thirty (30) days of the entry date of this Opinion and Order, Beehive Transportation, Inc. shall remit $500, payable by certified check or money order, to “Commonwealth of Pennsylvania” and sent to:

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building
400 North Street
Harrisburg, PA  17120

4. That a copy of this Opinion and Order shall be served upon the Financial and Assessment Chief, Office of Administrative Services.

5. That a copy of this Opinion and Order shall be served upon the Bureau of Technical Utility Services.

6. That, if Beehive Transportation, Inc. fails to make the payment required by Ordering Paragraph No. 3, above, within thirty (30) days of the entry date shown on the last page of this Opinion and Order, it is further ordered:

a. That the Bureau of Administrative Services, Assessment Section, shall refer this matter to the Pennsylvania Office of Attorney General for appropriate action; and
b. That all parties are hereby placed on notice of the Commission’s intent to consider pursuing all remedies, provided by law, including criminal prosecution as well as the initiation of an enforcement proceeding in the Commonwealth Court, pursuant to Pa. R.A.P. Rule 3761.

7. That upon receipt of the payment of $500 from Beehive Transportation, Inc., as directed by Ordering Paragraph No. 3 above, this proceeding be marked closed.
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Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  August 26, 2021

ORDER ENTERED:  August 26, 2021
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