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	COMMONWEALTH OF PENNSYLVANIA
PENNSYLVANIA PUBLIC UTILITY COMMISSION
400 NORTH STREET, HARRISBURG, PA  17120

	





IN REPLY PLEASE REFER TO OUR FILE


August 31, 2021
Docket Nos. A-2021-3026551
A-2021-3026552 


Deanne M. O’Dell, Esq.
Eckert Seamans Cherin & Mellott, LLC
213 Market Street, 8th Floor
Harrisburg, PA  17101
dodell@eckertseamans.com 

Re:	Joint Application of MTN Infrastructure TopCo LP and Cox Communications, Inc. for Authority to Transfer Indirect Control of Lumos Networks of West Virginia Inc. and Fibernet Telecommunications of Pennsylvania, LLC

Dear Ms. O’Dell:

On June 7, 2021, MTN Infrastructure TopCo LP (“MTN Infrastructure” or “Transferor”) and Cox Communications, Inc. (“Cox,” or “Transferee”) (hereinafter referred to as the “Joint Applicants”) filed an application pursuant to Sections 1102(a) and 1103 of the Pennsylvania Public Utility Code, 66 Pa. C.S. §§ 1102(a) and 1103, the Commission’s Statement of Policy regarding Utility Stock Transfers at 52 Pa. Code § 69.901, and its Abbreviated Procedures for Review of Transfer of Control of Telecommunications Public Utilities at 52 Pa. Code §§ 63.321-63.325, seeking Commission approval to consummate a transaction that will result in a change of control of the indirect, wholly-owned subsidiaries of MTN Infrastructure which in Pennsylvania include Lumos Networks of West Virginia Inc. (“Lumos WV”) and FiberNet Telecommunications of Pennsylvania, LLC (“FiberNet”) (hereinafter collectively referred to as the “Segra Commercial Licensees” or the “PA Licensees”) from MTN Infrastructure to Cox (the “Transaction”).[footnoteRef:1]   [1:  Joint Application at 1.] 


Pursuant to 52 Pa. Code § 5.14, relating to applications requiring notice, the Commission published notice of the proposed transfer in the Pennsylvania Bulletin on Saturday, June 26, 2021, at 51 Pa.B. 3584 with a protest period ending Monday, July 12, 2021.  Additionally, the Joint Applicants served copies of the joint application upon the Office of Small Business Advocate, the Office of Consumer Advocate, and the Commission’s Bureau of Investigation and Enforcement.  Further notice was not required, and no protests or comments have been received.

MTN Infrastructure is a Delaware limited partnership headquartered at One Lumos Plaza, Waynesboro, Virginia 22980.  The company was created to aggregate the ownership of various investment funds ultimately managed by an affiliate of EQT AB (“EQT”) in connection with the investment of the EQT Infrastructure III Fund in Segra through its acquisitions of Lumos Networks Corp. in 2017, Spirit Communications in 2018, and North State Telecommunications Corporation in 2020.[footnoteRef:2] [2:  Joint Application at 2.] 


EQT, founded in Sweden in 1994, is an alternative investments firm with approximately EUR 67 billion in assets under management across 26 active funds.  EQT funds have portfolio companies in the United States, Europe, and Asia.[footnoteRef:3] [3:  Joint Application at 2-3.] 


Cox is a division of Cox Enterprises, Inc., a family-owned business founded over 120 years ago.  It is a Delaware corporation headquartered at 6205-A Peachtree Dunwoody Road, Atlanta, Georgia 30328.  Cox and its affiliates provide domestic and international telecommunications services, broadband service, and video service to more than six million customers in the residential small, and medium business, and enterprise markets.  Cox operates cable systems in eighteen states.  Cox does not currently have customers and is not authorized to provide service in Pennsylvania.[footnoteRef:4] [4:  Joint Application at 3.] 


The PA Licensees, along with other Segra Commercial Licensees that operate in other states, operate under the brand name “Segra.”  Segra owns and operates an advanced fiber infrastructure network of more than 26,000 miles that connects more than 9,000 on-net locations and six data centers throughout nine Mid-Atlantic and Southeastern states.  Segra provides Ethernet, MPLS,[footnoteRef:5] dark fiber, advanced data center services, IP and managed services, voice and cloud solutions.  Customers include carriers, enterprises, governments, and healthcare organizations.[footnoteRef:6] [5:  MPLS (Multiprotocol Label Switching) is data forwarding technology that increases the speed and controls the flow of network traffic. With MPLS, data is directed through a path via labels instead of requiring complex lookups in a routing table at every stop.]  [6:  Joint Application at 4. ] 


[bookmark: _Hlk519762903]Lumos WV, utility code 3111651, is a Virginia corporation headquartered at One Lumos Plaza, Waynesboro, VA  22980.  In Pennsylvania, Lumos WV is authorized to offer, render, furnish or supply telecommunications services as (1) a Competitive Local Exchange Carrier (CLEC) pursuant to authority granted by the Commission in an Order entered March 12, 2010, at Docket Nos. A-2009-2148183, A-2009-2148184, A-2009-2148185, in the service territories of Verizon Pennsylvania LLC (Verizon PA), Verizon North LLC (Verizon North), and The United Telephone Company of Pennsylvania LLC d/b/a CenturyLink (CenturyLink); pursuant to authority granted by the Commission in an Order entered July 5, 2011 at A-2011-2242109 in the service territory of Windstream Pennsylvania, LLC (Windstream PA); pursuant to authority granted by the Commission in an Order entered March 6, 2014 at Docket Nos. A-2014-2400418, A-2014-2400419, A-2014-2400422, A2014-2400424, A2014-2400425, A-2014-2400426 and A-2014-2400427 in the service territories of Armstrong Telephone Company-North (Armstrong North), The Bentleyville Telephone Company (Bentleyville), Citizens Telephone Company of Kecksburg (Citizens of Kecksburg), Hickory Telephone Company (Hickory), Laurel Highland Telephone Company (Laurel Highland), Pymatuning Independent Telephone Company (Pymatuning) and Yukon Waltz Telephone Company (Yukon Waltz); (2) a Reseller of Interexchange Toll Services (IXC-Reseller), a Facilities-Based Interexchange Carrier and a Competitive Access Provider (CAP) to the public in the Commonwealth of Pennsylvania pursuant to authority granted by the Commission in an Order entered March 12, 2010 at Docket Nos. A-2009-2148186, A-2009-2148187, and A-2009-2148188, respectively.  

FiberNet is a Pennsylvania limited liability company located at One Lumos Plaza, Waynesboro, VA  22980.  In Pennsylvania FiberNet is authorized to offer, render, furnish or supply telecommunications services as an IXC-Reseller, a CLEC and as a CAP in the Commonwealth of Pennsylvania pursuant to authority granted by the Commission in an Order entered September 20, 1999, at Docket Nos. A-310828, A-310828F0002 and A-310828F0003, respectively.  

MTN Infrastructure is separating the residential and commercial service segments of its business that currently operate under the brand name Segra.  To accomplish this, Cox will indirectly acquire ownership and control of the Segra Commercial Licensees, which include the PA Licensees, from MTN Infrastructure through its purchase of 100% of the outstanding stock of MTN Infrastructure TopCo Blocker, Inc. (“MTN Parent”), a direct, wholly owned subsidiary of MTN Infrastructure and the indirect parent of the Segra Commercial Licenses.  The Joint Applicants entered into an Agreement and Plan of Merger (“Merger Agreement”) outlining the specifics of the Transaction on April 26, 2021.  Upon consummation of the Transaction, MTN Parent will become a direct, wholly owned subsidiary of Cox, and Cox will indirectly own and control the Segra Commercial Licensees.[footnoteRef:7] [7:  Joint Application at 5.] 


In connection with the Merger Agreement, the Transferor will engage in a series of transactions in order to facilitate the separation of Segra into distinct commercial and residential groups.[footnoteRef:8] [8:  Joint Application at 6.] 


The Joint Applicants aver that the Transaction falls under 52 Pa. Code § 63.324(a)(2) because the Transaction involves changes in PA Licensees’ controlling interest greater than 20%.[footnoteRef:9] [9:  Joint Application at 12.] 


The Joint Applicants assert that the Transaction will serve the public interest, convenience, and necessity by providing the PA Licensees with stable management and significant capital resources.  PA Licensees will gain access to Cox’s resources, capabilities, and strategic insights which will strengthen its competitive positions to the benefit of its customers and the telecommunications marketplace.[footnoteRef:10]   [10:  Joint Application at 9.] 


The Joint Applicants aver that the Transaction will have no adverse impact on the customers.  The same entities will continue providing service to customers, and there will be no change in rates, terms, or conditions of service as a result of the Transaction.[footnoteRef:11]   [11:  Joint Application at 13. ] 


The Joint Applicants aver that the PA Licensees will retain their current expert management and capital access, and customers will continue to have access to the same competitive alternatives they have today.[footnoteRef:12] [12:  Joint Application at 13.] 


The Joint Applicants aver that no services or service territories will be affected as Lumos WV and Fibernet will continue to provide services in the same territories in which they provide service today.[footnoteRef:13] [13:  Joint Application at 12.] 


The Joint Applicants aver that there are no other jurisdictional transactions related to this Transaction other than the Transaction described in the Joint Application; no party is requesting special consideration because it is facing imminent business failure; and no waiver request is being made with respect of the Transaction.[footnoteRef:14]  [14:  Joint Application at 12, 13. ] 


The Joint Applicants state that they do not intend to provide customers with notice of the proposed Transaction because it will not result in any changes to the customers’ services that they currently receive, which would require specific notice.  The same entities will continue providing service to customers, and there will be no change in rates, terms, or conditions of service.[footnoteRef:15] [15:  Joint Application at 10. ] 


The Joint Applicants aver that the proposed Transaction will have no effect on PA Licensees’ Pennsylvania tariffs.[footnoteRef:16]    [16:  Joint Application at 14.] 


The Joint Applicants aver that the proposed Transaction will not have any immediate effect on their affiliated interest agreements, if any, involving non-competitive services.[footnoteRef:17]  [17:  Joint Application at 14.] 


[bookmark: _Hlk951105]The Joint Applicants aver that in addition to Pennsylvania, approval for the Transaction is being sought by the Joint Applicants from the state utilities commissions of the following jurisdictions:  Georgia (approved 6-28-2021), Maryland (approved 7-7-2021), Ohio (approved 7-6-2021), West Virginia (approved Order entered 8-2-2021), and Virginia (approved 7-14-2021).  Notice of the Transaction has been or will be provided to the public service commissions in Alabama, Kentucky, North Carolina, South Carolina, and Tennessee.  At this time, no conditions have been discussed with the Joint Applicants in any state.[footnoteRef:18] [18:  Joint Application at 14 and Response to Data Requests at question 4.  ] 


The Joint Applicants aver that a joint domestic and international Section 214 application was filed with the Federal Communications Commission (FCC) on May 17, 2021, and docketed to WC 21-224.[footnoteRef:19]  On July 6, 2021, The Wireline Competition Bureau filed a Public Notice granting the domestic Section 214 application, effective July 5, 2021.  The FCC International 214 Application (File No. ITC-T/C-20210517-00085) was accepted for filing and the Public Notice was issued June 21, 2021.  The application was deemed granted by operation of law as of July 6, 2021.   [19:  Cox-Segra FCC TOC Application (5.17.21).pdf  and Exhibit D of the Joint Application.] 


The Joint Applicants state that they submitted a Notice with the United States Department of Justice under the Hart-Scott-Rodino Act.[footnoteRef:20]  The waiting period expired on June 17, 2021, and to date, no questions requests have been received.[footnoteRef:21]   [20:  Joint Application at 15. ]  [21:  Response to Data Requests at question 15.] 


The Joint Applicants aver that the public effect of the Transaction on the capital structures of the applicants is, and over the next five years, is expected to be non-negative.[footnoteRef:22]  [22:  Joint Application at 15. ] 


The Joint Applicants verify that none of the Joint Applicants are subject to a broadband deployment commitment.[footnoteRef:23] [23:  Joint Application at 15.] 


The Joint Applicants verify that the Joint Applicants are not eligible telecommunications carriers in Pennsylvania, and that the proposed Transaction does not violate federal or state cross-subsidization rules.[footnoteRef:24] [24:  Joint Application at 15.  ] 


The Joint Applicants aver that the Transaction is not anticipated to result in any economic impacts related to jobs or facilities that are located in Pennsylvania.[footnoteRef:25] [25:  Response to Data Requests at question 8. ] 


The Joint Applicants aver that MTN Infrastructure (through its operating subsidiaries Lumos WV and Fibernet), has 30 employees in Pennsylvania and no offices.[footnoteRef:26]   [26:  Response to Data Requests at question 9.] 


The Joint Applicants aver that they do not expect the Transaction to impact any functions, operations or activity of any nature currently performed in or affecting Pennsylvania.[footnoteRef:27] [27:  Response to Data Requests at question 10. ] 


The Joint Applicants aver that Lumos WV participates in the following service markets:  Verizon PA, Verizon North, CenturyLink, Windstream PA, Armstrong North, Bentleyville, Citizens of Kecksburg, Hickory, Laurel Highland, Pymatuning, Yukon-Waltz, CCPA, Frontier Commonwealth, Windstream D&E, and Frontier.  Fibernet participates in the Verizon North Johnstown area and Verizon PA in the Altoona exchange.[footnoteRef:28] [28:  Response to Data Requests at question 12. ] 


The Joint Applicants aver that Segra’s ILEC competitors include Verizon PA, Windstream PA, CenturyLink, CCPA, and Verizon North.  Segra also competes with non-ILECs including AT&T Corporation, Comcast Business Communications LLC, Charter Fiberlink-Pennsylvania LLC, Crown Castle Fiber LLC, and Zayo Group LLC.[footnoteRef:29]   [29:  Response to Data Requests at question 14.  ] 


The Joint Applicants aver that no party has been alleged or found to have violated state or federal requirements within the past three years, and they are in compliance with all Commission-imposed obligations under the Public Utility Code and the Commission’s regulations.[footnoteRef:30]   [30:  Joint Application at 13. ] 


The Commission has determined that Lumos WV and Fibernet are compliant with the filing of their annual financial reports and annual Security Planning and Readiness Self-Certification reports; no payments are owed to the Pennsylvania Universal Service Fund; and there are no fees or fines due. 

As required by 66 Pa. C.S. §§ 1102(a) and 1103 and the Commission’s regulations at 52 Pa. Code § 63.324(k)(1), and based upon the record at this time, we find that the record sufficiently supports the Joint Applicants’ claim that the proposed indirect transfer of control of Lumos Networks and Fibernet is in the public interest.  Specifically, the Transaction will not have any adverse impact on customers, will not alter the manner of service delivery or billing, and will retain existing management.  Customers will benefit from the operational efficiencies that will allow the Joint Applicants to serve its customers in a more efficient and effective fashion.  The Joint Applicants further assert that the Transaction will enhance PA Licensees’ ability to compete in the telecommunications marketplace, will not result in a reduction of competitors, and will not negatively impact Pennsylvania.  For the reasons advanced by the Joint Applicants, we conclude that the Joint Applicants are fit financially, managerially, and technically, and the instant Transaction is in the public interest as it is necessary or proper for the service accommodation, convenience, or safety of the public.[footnoteRef:31]  Thus, the Commission will issue a certificate of public convenience authorizing this Transaction as required by the Public Utility Code at 66 Pa. C.S. §§ 1102(a) and 1103 and the Commission’s regulations at 52 Pa. Code § 63.324(k)(2).   [31:  We believe the record shows that the Transaction satisfies the necessary or proper standard under Section 1103 of the Code and provides affirmative public benefits consistent with City of York v. Pa. PUC, 295 A.2d 825 (Pa. 1972) (City of York), and Irwin A. Popowsky v. Pa. PUC, 937 A.2d 1040 (Pa. 2007) (Popowsky).  We also note the Commission retains general authority to impose conditions upon approval of a transaction as codified in the Public Utility Code at 66 Pa. C.S. § 1103.  “[E]ven where the [Commission] finds benefit in the first instance, Section 1103(a) also confers discretion upon the agency to impose conditions which it deems to be just and reasonable.”  Popowsky, 937 A.2d. at 1057, n.21.   This includes authority to impose conditions upon approval of general rule or pro forma transaction, in accordance with Sections 63.324(h)(4) and 63.325(h)(4) of our regulations at Title 52 of the Pennsylvania Code.  
] 


Finally, based upon the Commission’s analysis of the information provided in the joint application, we find that the Transaction will benefit and does not harm competition.  The Commission’s approval will enhance the PA Licensees’ ability to compete in Pennsylvania without harm to consumers or Pennsylvania markets as required by the Public Utility Code at 66 Pa. C.S. §§ 1102(a) and 1103 and the Commission’s regulations at 52 Pa. Code § 63.324(k)(3).

In summary, we find that the joint application should be approved as a general rule transaction under Section 63.324 of the Commission regulations and that certificates of public convenience be issued to Lumos Networks of West Virginia Inc. and Fibernet Telecommunications of Pennsylvania, LLC  evidencing our approval of the general rule transfer of control which will result in Lumos Networks of West Virginia Inc. and Fibernet Telecommunications of Pennsylvania, LLC becoming indirect subsidiaries of Cox Communications, Inc.  

[bookmark: _Hlk69980902]However, there is risk to Pennsylvania in approving this general rule transaction in advance of the remaining jurisdictions, which may impose conditions that could jeopardize Joint Applicants’ averments to Pennsylvania upon which this approval is based.  For this reason, in the event the Joint Applicants and/or their non-Pennsylvania subsidiaries and affiliates agree to or accept resolution of this or a related pending transaction from another jurisdiction in which that jurisdiction obtains or imposes any condition(s) on or commitment regarding this and/or a related pending transaction, the Joint Applicants shall, within 10 days of such agreement or acceptance, provide notice of the condition(s), including a copy of the relevant jurisdictional action to Pennsylvania by letter to the Secretary with a copy to the Commission’s Director, Bureau of Technical Utility Services (TUS).  In the notice, the Joint Applicants shall offer to Pennsylvania their agreement to or acceptance of the same condition(s), or reasonably comparable condition(s) for Pennsylvania, as appropriate.  The Commission will act upon the notice as expeditiously as possible.  If the Joint Applicants do not agree with this provision, they shall immediately notify the Commission in writing by letter to the Secretary with a copy to TUS.  Upon such notice, the Joint Applicants are advised pursuant to Sections 703(g) and 1103 of the Code, 66 Pa. C.S. §§ 703(g), 1103, that this Secretarial Letter approving the proposed Transaction shall be immediately rescinded and of no effect; and, in accordance with the Code and our regulation at 52 Pa. Code § 63.324(k)(5), Commission review of the proposed Transaction shall be extended for a further opportunity for Joint Applicants to be heard and for further consideration by the Commission as necessary and appropriate to protect the public interest.  

Therefore, the Commission directs the Joint Applicants to file notice with the Commission within 30 days of the consummation of the transfer of indirect control of PA Licensees.  If the Joint Applicants determine that the transfer of control will not take place, then they shall promptly so notify this Commission.  
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							Rosemary Chiavetta
							Secretary

cc:	Michael A. Gruin, Esq., mag@stevenslee.com
	Andrew D. Lipman, Esq., andrew.lipman@morganlewis.com
	Ulises R. Pin, Esq., ulises.pin@morganlewis.com
	Joshua M. Bobeck, Esq., joshua.bobeck@morganlewis.com
	Brian W. Murray, Esq., bmurray@wbklaw.com
	Nicholas G. Alexander, Esq., nalexander@wbklaw.com
	Karen L. Milne, Esq., kmilne@wbklaw.com 
	Marie Intrieri, maintrieri@pa.gov 
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