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(a) Letter of Notification of Philadelphia Electric Company relative
to reconstructing and rebuilding of the existing 138 kV line
to operate as a Woodbourne-Heaton 230 kV line in Montgomery
and Bucks Counties.

(b) On September 14, 1990, Petitiomers Small, et al. filed an Emergency
Petition of Non-Noticed Property Owners to Intervene for Reopening
and to Suspend Approval (EmergenCy~Petition) of a Commission
order entered February 9, 1990 at No. A-110550,F.055. The February 9
order granted Philadelphia Electric Company (PECO) -authority.
to reconstruct an abandoned Conrail 138 kV line as the Woodbourne~Heato
230 kV line. On March 8, 1991, the Commission denied the Emergency
Petition. :

On April 2, 1991, the Petitioners appealed the March 8 order

to Commonwealth Court, and on April 26, 1991, filed a Petition
for Stay Pending Review with the Court. After oral argument

on the petition for stay, an order issued May 24, 1991 which
remanded the case to the Commission to hold a hearing to determine
whether the Petitioners were adversely affected by PECO's re-
conductoring of the line. The remand order also directed that

hearing be held within 90 days of the date of the.ordeF e
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(¢) Given the Commission's election not te pursue appeal of the
Commonwealth Court remand, the Law Bureau herein recommends
adoption of the proposed order which reopens docket
No. A-110550,F.055 and assigns the matter to the OALJ for hearing

~ and determination on the limited issue of whether the Petitioners
will be adversely affected by PECO's reconductering of -the former
Conrail transmission line.




' DENNSYLVANIA '
PUBLIC UTILITY COMMISSION
'HARRISBURG, PA. 17120

ILetter of Notification of : pPublic Meeting
philadelphia Electric Co. June 14, 1991
relative to the proposed Docket No. A-110550F.055

230 KV Woodbourne Heaton line JUN-91-L~724%

| STATEMENT OF COMMISSIONER JOSEPH RHODES. JR.

1 econsider this case to be very important, as it will play a
crucial role in determining this Commission’s position on high
voltage EMF, an issue that raises critical public policy
questions that could affect all Pennsylvanians. Given this
case’s importance, I would respectfully encourage all affected
parties, such as the Office of Consumer Advocate, the Small
Business Advocate, industry representatives, the Office of Trial
Staff,‘and‘qtherrCommcnwealth agencies with specialized relevant
expertise like the Department of Environmental Resources, and the
Department of Health, to intervene and participate in this

proceeding.

As part of the hearing process of this reopened Docket I

would like the following information provided for the record.
1. Information regarding the expected level of electro-
magnetic fields (EMF) at centerline and edge of right-of-way
based upon the design of the line employed by the company.

2. Discussion of the line design employed and whether
mitigation of EMF has been maximized by the company efforts.

6 B-2/ 0 A )

Date (;7 Josephthodes,kJr.'

Commissioner
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A-110550,F.055

~ DONALD BLANKEN ESQUIRE
. PHILADELPHIA ELECTRIC COMPMEY
B0 BOX 85699

FRILADELPHIA PA 19101

Latter of Notification of Philadelphia Electric Company

~ relative to reconstructing and rebuilding of the sxisting

138 RV l1ine to operate 2s & Woodbourne-Heaton 230 KV 1ine

An Hontgmry and Bucks Counties,

To Whom It May Concern:

This is to advise you that an Oxder has been aéopted

by the Cosmission in Public Meeting on June 14, 1991 1n

the abova entitled proe.aeding.
A copy of this Order has been enclosed fcr your *x:ecords.

Very truly yours,

Jerzry Rich, Secretary

DOCKETED]

- JULO9 1991

Encls, . : ; ‘

~Cert.Mafl



BY THE COMMISSION:

PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17120

Public Meeting held June 14, 1991
Commissioners Present:
William H. Smith, Chairman
Joseph Rhodes, Jr., Vice-Chairman

Wendell ¥. Holland, Commissioner
David W. Rolka, Commissioner

Letter of Notification of Philadelphia No. A-110550,F.055
Electric Company relative to recon~ ‘

structing and rebuilding of the existing ¥

138 kv line to operate as a Woodbourne- : D G C K Et E D ‘

Heaton 230 kV line in Montgomery. and
Bucks Counties.

JULO 1991

ORDER

on SéptEmber 14, 1990, Petitioners Robert Smsll, Frank English

“and Diane\P 8. Koerper _g gl‘, filed at the above dccket an Emg;ggggg

Snsgend'Aggrovalv(Emergency Petitlon) of a Commission order entered
February 9, 1990. The February 9 order granted Philadelphia Electric
Company (PECO) duthority to reconstruct an abandoned Comrail 138 kV

-~ slectric line as the Woodbourne-Heaton 230 kV line. Letter of Notification
of Philadelphia Electric Company relative to reconstructing and rebuilding

the exigting line to operate as a Woodbourne-Heaton 230 KkV. line in Bucks
and Montgomery Counties, A~110550,F.055. On March 8 1991, the Commission

ylssued an order denying the Emergency Petition.

On April 2 1991, the Petitioners filed a Petition for Review
w1th<Commonwea1th Court requestlng that the Court 1) set aside the
Commission order denying reopening and 2) remand the matter for hearing.

On April 16, 1991, the Petitioners also filed with the Commonwealth Court a
Petition far Stay Pending Review (Petition for Stay) in which the
Petitioners requested the Court stay construction of the Woodbourne-Heaton
line. On May 20, 1991, the Petitioners filed a Brief in Support of their
Petition for Stay wherein they suggested that any harm to PECO could be
avoided by requiring that the Commission institute hearings on an emergency
basis, but they did not request remand hearings as relief. On May 21,
1991, the Commission filed an Answer to the Petition for Stay arguing that
the Petitioners had not satisfied any of the criteria for a stay under Pa.
P.U.C. V. Process Gas Consumers Group, 502 Pa. 545, 467 A.2d 805 (1983).
Oral argument on the Petition for Stay was held before Commonwealth Court
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Judge Madaline Palladino on May 22, 1991. At oral argument, Petitioners
changed their request for relief and asked that the Judge remand the appeal
to the Commission for hearing. ,

On May 24, 1991, the Commonwealth Court Judge issued an order
remanding the case to the Commission to hold a hearing on the question of
whethér the Petitioners will be adversely affected by the reconductoring of
the former Conrail line. The order further directed that this hearing be
held within 90 days from the date of the remand order. On May 29, 1991,
Judge Palladino issued an order supplementing her order of May 24, 1991 to
veflect that jurisdiction over this matter was relinquished by Commonwealth
Coutt.

On June 3, 1991, the Petitioners filed with the Commission a

Petition for Hearing. In this petition, the Petitioners asked that a
hearing be scheduled immediately; disclosed that they have already served

discovery requests on PECO; and reéquested three days of hearings.

In compliance with the Judge's order issued May 24, 1991, the
Commission directs that the record at Docket No. A=110550, F.055 be
reopened so that the Petitioners can at a hearing introduce testimony and
documentary evidence on the sole issue of whether the Petitioners will be
adversely affected by the reconductoring of this former Conrail line as
PECO's Woodbourne=Heaton 230 kV line. = Accordingly, the Commission assigns
this matter to Office of Administrative Law Judge and further directs that
a hearing be scheduled no later than August 22, 1991 for the determination
of the sfore-mentioned issue. ;

We wish to emphasize that the scope of discovery and hearing on
remand is to be limited to the issue as defined in Judge Palladino's otrder
and herein. We also note that the number of days of hearing as well as the
disposition of all discovery requests is left to the sound discretion of

the Administrative Law Judge assigned to this proceeding; THEREFORE,
IT IS ORDERED:

1. That pursuant to Judge Palladino's May 24, 1991 order as
supplemented by order dated May 29, 1991 the record at Docket No.. A-110550,
F.055, be hereby reopened for hearing and determination of the sole issue
of whether the Petitioners will be adversely affected by'the reconductoring
of this formeér Conrail transmission line;

: 2. That consistent with the relief granted in
Paragraph No. 1 above, the Petition for Hearing filed June 3, 1991 is
granted to the extent consistent with this order;

, 3. That the Office of Administrative Law Judge expeditiously
gcehedule a hearing for not later thanm August 22, 1991 for the sole purpose
of determining whether the Petitioners will be adversely affected by the
reconductoring of the former Conrail transmission line by Phlladelphla
Electric ‘Company;
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4.  That a copy of this order is served on all parties of
recbrd to the instant Commission transmission line siting proceeding as
well as to all parties having participated before the Commonwealth Court i

' the appeal of our earlier order at this docket. :

BY THE COMMISSION,

Jerry Rich
Secretary

(SEAL)
ORDER ADOPTED: June»14, 1991

ORDER ENTERED:  June 14, 1991




Jatmes W. Durham
Ssnjor Vice President

and General Counsel

Eugene J. Bradley
Of Counsel

PHILADELPHIA ELECTRIC C)IRA
LEGAL DEPARTMENT o
2301 MARKET STREET, BOX 8699

PHILADELPHIA, PA 19101
(215) 841-5544 FAX: 568-3389

Donald Blankan
Paul R. Bonney
Ellen M, Cavanaugh.
Rudolph A. Chillemi
Edward J..Cullen, Jr,
Katherine K. Dodd
Aubra S; Gaston

3 ) Gregc&y Galazeski
Bjarnie R, Anderson E. C. Kirk Half
- Legal Administrator J: Lindsay Johnston
| ’ y g:?bfég'xat\'fv“ﬁ&on Lewis
'g%iﬁ? June 13, 1991 | T. Michas! Mathet
i @ ; QE@ : aey R. McFall g
B oLy tant General Counsel
Mr, Jerry Rich, Secretary ' JUNTY. ngi '
Pennsylvania Public Utility Commission SEQRETANGSY QVFCE
P. O. Box 3265 Public Uity Conmmission

‘Harrisburg, PA 17120

Re: Letter of Notification of Philadelphia Electric
Company relative to reconductoring and rebuilding
of the existing 138 KV line to operate as a
Woodbourne-Heaton 230 KV Line in Montgomery and
‘Butks Counties. - A-110550F055 L :

- Dear Mr. Rich:

: Enclosed is an original and two copies of Philadelphia
Electric Company's Motion to Suppress Intervenors Request for
‘Documents in the subject proceeding. A copy of this motion has
been sexrved upon all parties of record.

Very truly yours,
fc2§$x 7 T /
Dorniald Blanken '
‘DB:bmt
Enclosures (3)

Cc: Robert J. Sugarman, Esquire

: Tanya McCloskey, Esquire
Patricia Krise Burket, Esquire
John F. Povilaitis, Esquire




- 'LINE TO OPERATE AS A WOODBOURNE-

BEFORE THE JUN ° C
- PENNSYLVANIA PUBLIC UTILITY COMMISSION ; JUN '?,12:&;%
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IN RE: LETTER OF NOTIFICATION
OF PHILADELPHIA ELECTRIC COMPANY ' : ‘
RELATIVE TO RECONDUCTORING AND DOCKET NO. A-110550F055
REBUILDING OF THE EXISTING 138 KV ‘
“HEATON 230 KV LINE IN MONTGOMERY
AND BUCKS COUNTIES.

LU T R T ST S Y Y Sy
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HOTION TO SUPPRESS INTERVENORS REQUEST FOR DOCUMBivrSs 1991

Philadelphia Electric Company {hereinafter "PECO")
respectfully requests your Honorable Commission to Suppress
interﬁenOrs' reqﬁest'fbr documents, and in support of this motion
states as follows:

1. The memorandum Opinion and Order by the Commonwealth
Court of May 24, 1991, held that petitioners ". . . are entitled

to a hearing on the‘question of whether they will be adversely
‘kaffected by the reconductorlng of the high tension\electrlcal
llne at 1ssue in this case." The Court then remanded the case to
‘the CommlsSLOn to "hold a hearing on this issue within 90 days
from the date of this Order."

k 2. The Court did not stay the'COnstructién of the
~transmission line. Furthermore, petltlonersllntervenors w1thdrew
thelr request for a stay.

3. The issue before the Commission on remand is to
détermine whether petitioners/intervenors will be adversely
affected by the proposed reconductoring. ACCOrdingly; the

request for documents relating to load projectibns, line




capacity} peak loads attained and projected peak loads in
intervenors' request for documents, copy of which is attached,

are not relevant to the issue of adverse affects frOm the

reconductoring~bf the line. Accordingly, PECO submlts that ail

of the requested documents relatlng to the need for the line are

irrelevant to the issue to be heard by the. Comm1551on.

4. BAs stated previously, the Court's Order of May 24, 1991,

orders a hearing within 90 days. The Commission has not yet

issued its order scheduling a hearing and defining fhe sccpe-of
*the~hearing or the evidence to bekpresented. Accordlngly; 1t is .
submitted that this request for documents is premature and should
‘he suppressed without prejudice to be renewed at the approprlate

time and in accordance with any hearing orders and rulings 1ssued ,

by the Commission.

Respectfully submitted,

pard %%_

DONALD BLANKEN

Counsel for

Philadelphia Electric Company
2301 Market Street
Philadelphia, PA 19101

(215) 841-4256




CERTIFICATE OF SERVICE

-~

I certify‘that I have caused a copy of the foregoing Motion
 to Suppress Intervenors Request for Documents to be served on the
: following'by’first class mail, postage prepaid, this date:

Robert J. Sugarman, Esquire
Sugarman & Associates '
16th Floor, City Place

101 North Broad Street
Philadelphia, PA 19107

Tanya McCloskey, Esquire
Office of the Consumer Advocate
1425 Strawberry Square
Harrisburg, PA 17120

Patricia Krise Burket, Esquire

John F. Povilaitis, Esquire
Pennsylvania Public Utility Commission
P. O. Box 3265

Harrisburg, PA 17120

| | DONALD BLANKEN, ESQUIRE
 Date: June 13, 1991 |
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: BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

IN RE: LETTER OF NOTIFICATION
OF PHITADELPHIA ELECTRIC
COMPANY UNDER 52 PA

CODE §& 57.72(d) RE: PROPOSED
230 KV WOODBOURNE
TRANSMISSION LINE

DOCKET NO. A-110550F055

FYET L A S

TR Y

INTERVENORS REQUEST FOR DOCUMENTS FROM
PHITADELPHIA ELECTRIC COMPANY

Pﬂrsﬂant to 52 Pa. Code § 5.321 of +he Rules of the

, "Pe'nnsylsfania pUG, intervenors request production of the following

 documents by applicant Philadelphia Electric Company within 20 days

1. 8ystem load projections, 1986 - 91.

5. Toad growth projections (for winter and summer
peaks) 1985 ~ 1991.

3. system maip -

4. System reliability standards and criteria, 1985 to

5. Line capacity and KW for transmission lines in Bucks
and Montgomery Counties, 'in whole or in part, and all lines
cannected to heat and ,,substaticn.‘

6. Line diagram showing rating of high and low side

buses (and number of buses) in each substation in Montgomery and

'Buc,ks cQuntJ.es,, and at Heaton. (Include Woodburne if located in

Bucks or Mentgomery Count.les) .
7. hpplicable design  standards  for clearance
(horizontal and vertical), pole entire height and design.

8. The clearance diagram (horizontal and vertical plan)




{ilb' . . | ,il'
~fér‘propOSed line.
9. To the extent not enclosed in the~ab0ve, antiéipated
loadiﬁg on proposed new 1ihe and on substation, through 1996. .
10. Annual energy consumption in area to be served by
line, 1985 - 91. | |
11. Peak loads (peak hour and peak day) in same area,
1985 - 1991.
. 12. System wide peak hour 1985 - 1991.
13. System annual energy sales, 1985 - 1991.
14. In each case where data is reguested from 1985 to
1981, the data is requested for each calendar year, or portion
thereof.
15. SYstem plahning studies, 1985 - 1981, bearing in
whole or in part on the area to be served by the line.
| 16. Map describing system‘area characterized as to be
sérved by the line. ;
4 17. Any and all intrusibns uponygggéﬂnﬁﬂ; property,

including but not limited to Robert Smalls.

ROBERT J. BUQARMAN

Ccounsel for Intervenors

Date: _ £\ﬁQ\“a‘
, o
OF COUNSEL:

SUGARMAN & ASSOCIATES i
16TH FLOOR, CITY PLACE

101 N. BROAD STREET

PHILADELPHIA, PA 19107

“(215) 751~9733

pldngs9?1\pause.006




CERTIFICATE OF SERVICE

I, certify that I have caused a copy of the foregoing
Intervenors Request for Documents from Philadelphia Electric
Company to be served on the following by first class mail, postage

pre~paid, this date:

‘Doriald Blanken, Esqguire

philadelphia Electric Company ; .
2301 Market Street

Philadelphia, PA 19101

Tanya McCloskey, Esquire
- office of the Consumer Advocate
1425 Strawberry Sduare
Harrisburg, PA 17120

,Pennsylvanla public Utility Commission
patricia Krise Burket, Esqulre

John F. Povilaitis, Esquire

G-28 North Office Building
~Harrlsburg, PA - 17120

ROBERT J}‘SUG§§MAN,'ESQ."‘

-

Date“, £\CR\K\

pldn9$91\anSé,006
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P.0. BOX 3265, HARRISBURG, PA  17105-3265

In Re: A-110550F055

(See attached list)

Tetter of Notification of Philadelphia Electric Company relative to
‘reconstructing and rebuilding of the existing 138 kv line to operate as a
- Woodbourme-Heaton 230 kv line in Montgomery and Bucks Counties.

NOTICE

~ This is to inform you that a hearing on the above captioned case will
be held Thursday, August 15, 1991, at 10:00 a.m. in Room 1306, Philadelphia
State Office Building, Broad and Spring Garden Streets, Philadelphia,

The presiding officer in this proceeding is Administrative Iaw Judge
Herbert Smolen.  Judge Smolen can be contacted at 1302 Philadelphia State
Office Building, Broad and Spring Garden Streets, Philadelphia, Pennsylvania
19130; telephone (215) 560-2105.

ce: Judge Smolen Certified Mail
. Mr. Bramson Receipt Requested &
Law Bureau :
‘Ms. Kelly
‘Hovell

et: Roam ' A Nyr




o G&ADNWEALTH OF PENNSYL\/‘A :
F‘ENNSYLVANIA PUBLIC UTILITY COMMISSION «
P. 0. BOX 82685, HARRISBURG, Pa. 17120 ..

June 26, 1991

TN REPLY PLEASE
REFER TO OUR FILE

Jexrry Rich, Secretary
Pa. Public Utility Commission
Harrisburg, PA 17120

jepd9l

b s@g
. Re: Letter of Notification of Philadelphiagmw@gmdé;ggiﬁﬁ%ﬁs
‘ Blectric Company rélative to reconstructing nlsslog
and rebuilding of the existing 138 kV line

to operate as a Woodbourne-Heaton 230 kv

line in Montgomery and Bucks Counties,
No. A~110550,F.055.

Dear Secrétaryfkich-

Enclosed for filing pleaSe find an original and two
‘copies of my Notice of Appearance in the above-referenced matter.
A Certificate of Serv1ce is attached.

Sincerely,

‘Patricia 'Krise Burket
Assistant Counsel

Enclosures

cc:  All parties of record

k]




BEFORE THE ‘
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Letter of Notification of
Philadelphia Electric Company
- relative to reconstructing and
rebuilding of the existing

138 kV line to operate as a Docket No.
Woodbourne-Heaton 230 kV line ArllOSSO,F.055§%gj'ya*,'f
in Montgomery and Bucks : A

o8 e WE 5% se. %8 w8 8@

Counties

JUNZ 6 1931
NOTICE OF APPEARANCE oy

To The Secretary:
Please enter the appearance of the PennsylVania Public

Utility Commission Law Bureau Prosecutory Staff in thekabove—

captioned proceeding.  Pursuant to authority at 66 Pa. C.S.
§308(b) and 332(h), Prosecutory Staff will be participating as a
party in the'proceedlng.’
“Counsel for ©Law Bureau Prosecutory Staff ln thls
roceedin 111 be: | ‘ -~a f*ﬂf
o elgw | m‘ z‘*\ETE@

Patricia Krise Burket
Assistant Counsel

m

;"JUE“?S 1991
and

Frank B. Wilmarth = o o | |
Deputy Chief Counsel ‘ : , |

All service and communications to Law Bureau Prosecutory
Staff should be made to:

Patricia Krise Burket S iw
Assistant Counsel ‘ 7 @
Pennsylvania Public Utlllty Comm1851on *?
P.0. Box 3265 Q)fv (s
Harrisburg, PA 17120 4? >

. . “m 73

(717) 783-2810 . e

Patricia Krise Burket
Assistant Counsel

DATED: June 26, 1991



CERTIFICATE OF SERVICE

I hereby certify that the foregoing document has been

served by first-class mail upon the following persons:

Herbert Smolen

Administrative Law Judge

Pennsylvania Public Utility
Commission

1302 philadelphia State
Office Building

Philadelphia, PA 19130

Paul Bonney, Esq.

Donald Blanken, Esq.
Philadelphia Electric Company
2301 Market Street

P.O. Box 8699 R
Philadelphia, PA 19101

Tanya McCloskey, Esq.
Office of Consumer Advocate
1425 Strawberry Square
Harrisburg, PA 17120

Robert J. Sugarman, Esq.

Sugarman & Associates

16th Floor, City Place

101 North Broad Street

Philadelphia, PA 19107
£

¢ 7 r/‘ *’75; 4 g
adﬁéﬁﬁﬂyxiaiéﬁgéﬁ -
Patricid Krise Burket
Assistant’ Counsel

DATED: June 26, 1991
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PHILADELPHIA ELECTRIC COMPANY

LEGAL DEPARTMENT

LamH

; - ; sdhaee
James W. Dutham 2301 MARKET STREET, BOX 8699 Donald BIFVER "
Senlor Vics Prasident Cie re o 5. 3 Paul R. Botin
o et o ~ PHILADELPHIA, PA 19101 el Vi ca%;{ﬁugh
: : " 4 N B {ele 3 udolph A. Chilleml
Eugena J. Bradley (215) 841-5544 FAX:568-3389 Edw'ar% . Cullers Jr.
Of Coutisel . Kathetine K. Dodd
; S v Aubra S. Gaston
:a;ss‘mtﬁl%ﬁm}d&rson ) =t gr%g’o}?{ (E&lgﬂz‘askl
Legal Admilnistrator ha o U KK & .
9 ' Ellzabeth P. Harrls
. J. Lindsay Johnston
P ~- Kimberly Lewls
Stephanis Whitfon Lewls
. , ; ' T. Michael Mather )
‘ Mary A, McFall
- Janmy P Shulbanle

; ) Assistamt General Counsel
July 9, 1991 |

Jerry Rich, Secretary

Pennsylvania Public Utility Commission
North Office Building

P.0O. Box 3265

Harrisburg, PA 17120

Re: Letter of Notification of Philadelphia Electric
Company Relative to Reconstructing and Rebuilding
of the Existing 138 XV Line to Operate as a
Woodbourne-Heaton 230 XV Line in Montgomery and
Bucks Counties; Docket No. A-110550,F.055

' Dear Secretary Rich:

, ‘Eﬁclosed for filing in the above-captioned proceeding are an
original and two copies of the Notice of Appearance of Tom Watson
and Ward L. Smith on behalf of Philadelphia Electric Company. As
indicated in the attached Certificate of Service, I have served
copies of this filing upon all parties of record.

Sincerely, o k
Paul R. Bonney
PRB/lae

Enclosure ‘ o .
cc: See Certificate of Service

v 5 |
'&EOEIVED

Ste, JUL 11 199;
8{?%?% ?"S {’};e\




BEFORE THE 3 @
PENNSYLVANIA PUBLIC UTILITY COMMISSIbN

&
LETTER OF NOTIFICATION OF BN
PHILADELPHIA ELECTRIC COMPANY
‘RELATIVE 70 RECONSTRUCTING AND
REBUILDING OF THE EXISTING
138 KV LINE TO OPERATE AS A
WOODBOURNE-HEATON 230 XV LINE
IN MONTGOMERY AND BUCKS COUNTIES

\ﬁf'

e s eh w9

as

e

NOTICE OF APPEARANCE

 Bonney, will represent Philadelphia Electric Company in the

‘above~captioned matter. Please withdraw the appearance of Donald

- Blanken, who has retired from the Company.

~All service and communications to Philadelphia Electric

Company should continue to be made to:

Paul R. Bonney

Assistant General Counsel

Philadelphia Electric Company

2301 Marke&t Street, 23rd Floor

Philadelphia, PA 19101 :

(215) 841-4252 e
(215) 568-3389 :

DOCKET NO. A-110550,F.

tHe law firm of Crowell & Moring who, along with Paul R.

055




We requegt that the parties also send a copy of alT

o documents served upon Phlladelpn;a Electric Company directly to:

Ward Li. Smith, Esquire
Crowell & Moring ’
1001 Pennsylvania Avenue, N.W
Washington, DC 20004

(202) 624-2594 ;

FAX: (202) 628-5116

N %fmwx

Pail R. Bonney
Assistant General Counsel
Philadelphia Electric Company

Dated: July 9, 1991




CERTIFICATE OF SERVICE

I hereby certify that I have this day served a true copy of

the foregoing Notice of Appearance upon the parties and in the

manner indicated below in accordance with the requirements of 52

Pa. Cdode $ 1.54.

By First;ClasskMail

Honorable Herbert S. Smolen
Administrative Law Judge

Pennsylvania Public Utility Commission
1302 Philadelphia State Office Building
Broad & Spring Garden Streets
Philadelphia, PA 19130

- Patricia Krise Burket, Esquire

Pennsylvania Public Utility Commission
G-28, North Office Building

P.O. Box 3285

Dated: July 9, 1991

Harrisburg, PA 17120

Robert J. Sugarman, Esquire
Sugarman & Associates

16th Floor, City Place

101 Noxrth Broad Street
Philadelphia, PA 19107 .
(Counsel for Intervenors) R ECJ , ‘
Tanya J. McCloskey, Esquire ‘lzzh‘flflj*
Assistant Consumer Advocate

Office of Consumer Advocate duumljyggi
1425 Strawberry Square
Harrisburg, PA 17120 fﬁbg?Ei‘Rys‘OFF
k : Lo mmiss;m
on

K/Zéz/«(} 0 @W _

Paul R. Bonney

- Assistant General Counsel
Philadelphia Electric Company
2301 Market Street
Philadelphia, PA 19101
(215) 841-4252




PHILADELPHIA ELECTRIC COMPANY

mi{"&{\%}g\,

: LEGAL DEPARTMENT
Jatnes W, Durhaim ) 2301 MARKET STREET, BOX 8699 Q Donsld Slankan
‘ for Vice Praskd : \ st
e e eent | PHILADELPHIA, PA 19108 Ehon a7, oY
: . ; Rudolph A, Chl ,
Eugeno J. Sy ; W{W@@ 8415544 FAX: 568-3389 | %? "{.%;fn i !?“,'Eg"‘;e’?f ,
, T ?' , Aubra S. Gast
- Blawmle R Andersan T ‘ Greégg Goiaz%:ki
Legal Adminlstrator Ut o }‘,' : Eilzébath P Hams
i - J.u
o Kimborty Lovts. "
L SIaphanSe Whition Lewls
R T. Michast Mathier
- : yeiry FiP gg‘:ﬁ!};nk
July 11, 1991 Asalstant Genaral Counsel
e
| | =CElvEn
Penn5ylvan1a Publlc Utxllty Commission 5hé§ﬂagg - I
North Office Building ~(ﬂayygﬁ¥ﬁhg
P.0. Box 3265 | o Commission

Harrisburg, PA 17120

Re: Letter of Notification of Philadelphia Electric

; Company Relative to Reconstructing and Rebuilding
of the Existing 138 KV Line to Operate as a
Woodbourne-Heaton 230 KV Line in Montgomery and
Bucks Counties; Docket No. A=110550,F¥.055

Dear Seeretary‘Rich*

Enclosed for flllng in the above- captloned proceeding are an
original and two copies of Philadelphia Electric Company's
Prehearing Conference Memorandum. Aas indicated in the attached
Certificate of Service, I have served copies of this flllﬂg upon
all parties of record.

I have attached to the ormglnal Memorandum a U.S. Postal
Form 3817, dated July 11, 1991, to evidence the filing of the
Memorandum as of this date. I have also enclosed an additional
copy of this cover letter which I request that you date-stamp and
return to ne. , ,

'Sincerely,

Paul R. Bonney

' PRB/lae

Enclosure

gty - See Certificdate of Service




I hereby certify that I have this day served a true copy of

Q r ‘ .

CERTIFICATE OF SERVICE

’ Phlladelphla Electric Company's Prehearlng Conference Memorandum

'upon‘the»following parties and in the manner indicated below in

| accordance with the requirémentS-of 52 Pa. Code § 1.54:

{Continued)

By Telecopier or Hand Delivery

and First Class Mail

Honorable Herbert S. Smolen
Administrative Law Judge

Pennsylvania Public Utility Commission

1302 Philadelphia State Office Building

Broad & Spring Garden Streets

Philadelphia, PA 19130

Patricia Krise Burket, Esquire
Pennsylvania Public Utility Commission
G-28, North Office Building

P.0. Box 3265

Harrisburg, PA 17120

- Robert J. Sugarman, Esqulre

Sugarman & Associates
i16th Floor, City Place
101 North Broad Street
Philadelphia, PA 19107
(Counsel for Intervenors)

~Tanya J. McCloskey, Esquire

Assistant Consumer Advocate
Office of Consumer Advocate
1425 Strawberry Square
Harrisburg, PA 17120




Tinku Khanwalkar, Esquire
Associate General Counsel
Pennsylvania Power & Light Co.
Two North Ninth Street
Allentown, PA 19101

bated: July 11, 1991

st st

g Broes,

Paul R. Bonney

Assistant General Counsel
Philadelphia Electric Company
2301 Market Street
Philadelphia, PA 19101

- (215) 841-4252
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I. INTRODUCTION AND BRIEF HISTORY OF THE PROCEEDING

This proceeding involves Philadelphia Elec¢tric Company's

("PECO" or the "Company") rebuilding and reconductoring of a

de-energized railroad 138 kV transmission line located in

- Montgomery and Bucks Counties along an active Consolidated Rail

Corporation ("Conrail') freight line. 1In 1989, PECO agreed to

 purchase from Conrail an easement along its rail line, together

with the existing structures supporting the de-energized 138 kV

transmission line, for the purpose of building a 12.8-mile 230 kV

line between PECO's Woodbourne and Heaton Substations. PECO

located its line within the existing railroad right-of-way --

that is, PECO employed the "common corridor" approach -- and the

line will use most of the existing transmission line structures.

PECO's line required no condemnation of property.

On November 21, 1989, PECO filed with the Pennsylvania

Public Utility Commission (the "Commission") a Letter of

/ Notification, pursuant to 52 Pa. Code § 57.72(d) (1), with respect

to the proposed Woodbourne-Heaton transmission line. 1In its
Letter of Notification, the Company described and explained,

among other things, the location of, the need for; the

» engineering justification for, the design of, and the

Yprco did pﬁrchase a two-acre parcel of land located

between the railroad right-of-way and the Woodbourne Substation
~to enlarge the Substation property so it will abut the railroad

and to avoid conflict with the runway approach at Buehl Field
airport.




construction and maintenance of the line. PECO served copies of
its Letter of Notification upon 29 state and local public
officials in compliance with 52 Pa. Code §§ 57.72(d)(3) and

57. 74A

No party filed a protest regarding the Company's Letter of

Notification. 1In an Order issued February 9, 1990 at this

docket, the Commission approved the Company's Letter of
Notification. Thereafter, PECO commenced construction of the

line.

On September 4, 19390, Robert Small, Jill Small, Frank
English, Diane P.S. Koerper and others ("Petitioners") filed with

the Commission an Emergency Petition of Non-Noticed Property

Owners to Intervene for Reopening and to Suspend Approval. The

Petitioners claimed that they own neighboring property that "will

. be affected by the construction of" the Woodbourne-Heaton

transmission line and that they should have received notice of’

" PECO's filing with the Commission. The Petitioners requested

that the Commission admit them as parties, reopen‘the proceeding,

and suspend its February 9, 1990 Order.

After various other submissions to the Commission; including

PECO's Answer to the Emergency Petition and intervention by the

- Office of Consumer Advocate, the Commission denied the Emergency

Petition in an Order entered March 8, 1991. The Commission
concluded that the Company properly employed the Letter-of-
Notification process and that the Petitioners were not entitled

-2 -
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to notice because they did not own property "within the proposed
right*of—way." 52 Pa. Code § 57.74(c). The Commission also
noted that in its reéiew and approval of PECO's tetter of
Notification; it had considered and dismissed,theviséues raiséd
by the Petitioners, such as the purported effects from electric

and magnetic fields ("EMF").

On April 2, the Petitioners filed with the Commonwealth
Court a Petition for Review of the Commission's March 8, 1991
- Order, claiming that the Commission erred in denying them notice
ahd a hearing. On April 4, 1991 the Petitioners filed with the
Comnmission a Petition for étay Pending Appeal, requesting that
thé:Commission direct the Company to cease construction’of the
line pending the Petitioners' appeal in the Commonwealth Court.
The‘Commission denied that Petition in an Order entered May 8,

On April 26, 1991, the Petitioners had also filed with the
- Commonwealth Court a Petition for Stay Pending Review. Oral
'argument on the Petition for Stay was held before Commonwealth
Court Judge Madaline Palladino on May 22, 1991. At oral
argument, the Petitiohers changed their requested relief and,
instead of asking for a stay of construction, asked that Judge
1 Palladino remand the case for hearing pefore the Commission —-
the ultimate relief requested in their original Petition for

Review before the Court.
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In an Order issued May 24, 1991, Judge Palladino determined
that the Letter of Notification process set forth in the '
Commission's requlations was "insufficient" in this instance.
Judge Palladino concluded that "Petitioners are entitled to a
‘hearingjon the question of whether they will be adversely
affected by the reconductoring of the high tension electrical
line at issue in this case." The Judge further directed that the

Commission hold the hearing within 90 days after May 24.

On May 30, 1991, the Petitioners filed with,thé COmmission‘a
Petition for Hearing, requesting among other things that they be
permitted "three days of hearings . . . within 30 days.” 1In an '
Qrder entered June 14; 1991 the Commission, in compliance with
Judge Palladino's Order,kdirected that the record "be reopened so
that the Petitioners can at a hearing introdﬁce testimony and
documerntary evidence on the sole issue of whether the Petitioners
kill be adversely affected by the'reconductoring’of this former
Conrail line as PECO's Woodbburne~Heaton,230 kV line.™ The
Coﬂmission assigned this matter to the Office of Administrative
Law Judge, who in turn assigned it to Administrative Law Judgé
Herbert Smolen. The Commission further ordered that a hearing be
scheduled no later than August 22, 1991. A hearing has been

scheduled for August 15, 1991.

The Company firmly believes that at the close of the record

~ in this proceeding, the Petitioners will not have satisfied their




burden of proving that they will be "adveréely affected" by the

reconductoring of the Woodbourne-Heaton line.




3

- 1I. ISSUES AND SCOPE OF THE HEARINGS

As noted above, Judge Palladino's May 24, 1991 Order and the
kCommissionfs June 14, 1991 Order clearly define the sblé issue to
kbe‘addressed in these hearings -- whether thekPetitioners will be
"adversely affected" by the reconductoring of the transmissioﬁ:
line involved. The Commission in particular, in its June 14
Order, emphasized the narrow scope of the hearings: "Petitioners
can . . . introduce testimony and documentary evidence on the
sole issue of whether the Petitioners will be adversely affected
« « » « We wish to emphasize that the scope of,disco?ery and
hearing on remand is to be limited to the issue as defined in
Judge Pélladino's order and herein.® (emphasis added) The
“Commission reiterated the limited scope of the‘hearingsVih both

ordering paragraphs 1 and 3 of its Order.

The sole question in this proceeding, i.e. whether the
Petltloners will be "adversely affected" by the Woodbourne-
Heaton,llne, is, in essence, a threshold question of whetner the
- Petitioners' have standing. Notably, that determination doesfggg
involve questions regérding the need for or propriety'of the
location or design of the Woodbourne-Heaton line. Rather, such
questions could be addressed in a subsequent proceeding, if
necessary, but.gglx if the Commission first determineskin this
proceeding that the Petitioners have satisfied their burden of
proving ihat they wiil be "adversely affécted“ in some legally

and factually recognizable way.



In addition, in accordance with the Commission's March 8,

1991 Order in this proceeding (page 10, fn. 9, and page 13, £n.

11), the Petitioners are specifically precluded from introducing

any evidence regarding alleged decreases in property values due

to‘the reconstruction 6f the line:

"The Petitioners contend that they would have also
raised the issue of depreciation of their property

. values caused by the electric transmission line, and
that in fact their properties were taken by 'inverse
condemnation'. However, these issues are outside the
Commission's jurisdiction. Thus, the desire of the
Petitioners to raise this issue at a hearing is
irrelevant . . . .

"The Petitioners also aver that they will suffer a
reduction in property value, and that building the line
would be the equivalent of taking their properties by
inverse condemnation. However, as already explained,
the Commission does not have the authority to address
these two issues and thus, cannot evaluate the injury
which the Petitioners allege they will suffer.”
(emphasis added)

The principle that the Commission cannot consider in transmission

line cases questions of property value decreases or award damages

therefor is well established. See, e.g., Fairview Water Co. v.

Pa. P.U.C., 502 A.2d 162, 167 (Pa. S. Ct. 1985) ("the issues of

. scope and validity [of a right-of-way for an aerial electric

transmission line] and damages must be determined by a Court of

Common Pleas exercising equity jurisdiction."); Kearns v. Pa.

P.U.C., 191 A.2d 700, 703 (Pa. Super. Ct. 1963) ("the Commission

has no jurisdiction over the question of damages" in a

transmission line case). That is not to say that the Petitioners
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are deprived of a forum in which to voice such claims. Rather,

the proper place to raise property value claims is in state

court.

In various pleadings filed with the Commission and the
Comménwealth Court, the Petitioners also have raised Questions
regarding possible health effects from EMF associatéd with the
line. The Company acknowledges that evidence on that issue is
properly within the scope of these hearings. It should be made

clear, however, that the Company strongly believes that the

"~ Petitioners will not be able to sustain their burden of proving

that they will be "adversely affected"” by EMF from the

Woodbourne-Heaton line.

For the reasons set forth above, the Company requests that
ALJ Smolen issue am Order that in this proceeding the parties are
precluded from introducing evidence on issues related to the need
fo:*or the propriety of the location or design of the Woodbourne-

L
Heaton line and on issues related to any alleged decrease in

- property values due to the line.
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III. BURDEN OF PROOF

As in many cases, the determination of which,party;has the
burden of prdof is critical in this case. That determination is
easily made here. For several reasons the Petitioners
undoubtedly have the burden of proof, both of "going forward"

(sometimes called the burden of production) and of persuasion.

First, it is the Petitioners who have requested a hearing.

‘It follows naturally, then, that they have the burden of proof.

In its June 14, 1991 Order the Commission stressed that the

record is being reopened "so that the Petitioners can at a

hearing introduce testimony and documentary evidence . . . ."

(emphasis added) In short, the Pétiticners'sought the

opportunity to be heard, and, with that request having been
,granted, it is incumbent upon them to come forward and attempt to

prove their case.

Second, and relatedly, although the Petitioners have in
prior pleadings provided some indication of the general points
they;might raise at a hearing, it is not clear -- and will not be
made clear until the Petitioners submit evidence -~ exactly how
the Petitioners believe they will be adversely affected. As a
practical matter, the Company and other parties Cannbt be
expected to submit testimony to establish all of the ways in

which the Petitioners will not be affected. Rather, the obvious
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~course is to have the Petitioners spell out their allegations and
" ‘present support therefor, and then permit the Company and others

to respond.

~ Finally, the Petitioners are the "proponent{s] of a rule or
order" -- namely, that they will be adversely affected by the

reconductoring of the Woodbourne-Heaton line. Consequently, they

have the burden of proof under the express provisions of the

public Utility Code. 66 Pa. C.S. §'332(a)s See also Ledbetter

v. Factoryville Water Co. and National Utilities, Inc., 70 Pa.

P.U.C. 391, 397 (1989) ("Certainly a utility customer could file
a formal complaint . . . [and] raise the issue of ihadequate
service . . . . Of course, in such a proceeding the burden of
proof is on the complainant [under Section 332(a)]."): Lynch v.
Pa. P.U.C., Docket No. 2651 C.D. 1990 (leth.kCt.; June 27, 1991)
;(Slip op. at 4) ("[S]ince Lynch alleges~the unreasonableness of
_the utility's rule or regulation, he has the burden of

‘establishing this unreasonableness [under Section 332(a)l.").

For the foregoing reasons, the Company requests that ALJ
Smolen issue an Order confirming that the Petitioners have the

burden of proof.

"‘10"‘
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IV. COMPANY WITNESSES

As explained above, the Company and the cther parties will
‘fnot know exactly what allegations of “adverse affect" the
;PetitiOHErs are going to make'untilkthe Petitioners submit their
testimoﬁy’and evidence in this proceeding. As a result, PECO
cannot say with specificity at this point which witnesses it will
present in response to the Petitioners' allegations, or what‘will '
be the subject matter of their’testimony. Nevertheless, the
Company does intend to be prepared to present witnesses --= both
COmpény‘employees and, if needed, outside expertsy-—— to testify
on the:fdllowing general areas to the extent such teStimony is
required to respond to thé Petitioners' evidence:

(1) Background information regarding the location and

design of the Wecodbourne-Heaton line;

(2) EMF levels expected to be produced by the line once it

i.s energized;
(3) EMF exposure assessment;
{4) Epidemiology (related to EMF); and

(5) Oncology (related to EMF).

The Cdmpany'reserves the right to present, as necessary, evidence
on additional toPiCS, depending largely on the evidence the

Petitioners and other parties submit.

#The Company has not yet retained any cutside expert
witnesses. It will, however, inform the other parties of the
- identity of those witnesses once, and if, they are retained.

‘*11"




& "
&

V. PROPOSED SCHEDULE

Set forth below is a proposed schedule for hearings, the

- submission of teStimcny and the filing of briefs in this

proceeding:
Prehearing Conference ~ July 11, 1991
Receipt of Petitioners' and July 25, 1991

Opposing Party Written
Expert Witness Testimony

Oral Direct Testimony and Cross- August 15, 1991
Examination of Resident
Petitioners : :

Cross-Examination of Petitioners’ August 20~21, 1991
and Opposing Party Expert '
Witnesses

Receipt of PECO Written - August 28, 1991
Testinony . TR

Cross-Examination of PECO September 17-18, 1991
Witnesses

Oral Rebuttal Testimony by September 19, 1991

Petitioners' and Opposing Party
Witnesses and Cross-Examination

Oral Surrebuttal Testimony by Séptember 24, 1991
PECO Witnesses and Cross-
Examination
Initial Briefs Due ; . October 14, 1991
Reply Briefs Due October 28, 1991

The Company believes that the above schedule fully ccmplies"
with Commonwealth Court Judge Palladino's May 24, 1991 Order that
ﬁheicommiSSiqn,permit'the‘Petitioners to have a hearing within 90

‘days of that Order, or by August 22, 1991. fThe Company‘also
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‘believes that the schedule complies with the Commission's June

14, 1991 Order that a hearing be scheduled no later than August

22, 1991.

The Company is firmly of the view that pre~filed written

testimony, except by the resident Petitioners, is in order given

the complexity of the issues likely to be raised by the

Petitioners and the apparent need for expert teStimcny. 'See 52

Pa. Code § 5.412(a) ("Use of written testimony in Commission
proceedings is encouraged, especially in connection with the

testimony of expert witnesses."). The schedule set forth above

provides for reasonable periods of time for the preparation of

written expert testimony and discovery with respect to that
testimony e‘}“{

The COmpany requests that ALJ Smolen issue an Order adopting

the schedule presented above.

¥rhe Company suggests that the written testimony and brief
due dates set forth in the schedule be considered "in-hand"
receipt dates. ,

-«13_..




VI, CONCLUSION

Philadelphia Electric Company requests that Administrative
Law Judge Smolen issue an Order adopting the positions and

recommendations set forth above.

Respectfully submitted,

;cm(} ﬂ /?m«m»w,w

Paul R. Bonney

Katherine K. Dodd

Assistant General Counsel
Philadelphia Electric Company
2301 Market Street, 523-1
Philadelphia, PA 19101

(215) 841-4252

. Dated: July 11, 1991

_14_
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CERTIFICATE OF SERVICE

RE GL iy o
For ehiet OE Roriteerion Mg
gg?ﬁg?ﬁ;ﬁ;‘topgggggid B éiigfgerYSZ?ﬂvw“
,$;§psm1551on Line, ; | m”@i“”mhmzf
- Docket No. A-110550, F. 055 : : n
I hereby certify that I have this day served a true
copy of the foregoing document, Office of Consumer Advocate's
‘Responses to interrogatories and Requests for Production of
pocuments and Data of the Philadelphia Electric Company upon
‘parties of record in this proceeding in accordance with the
requirements of 52 Pa. Code § 1.54 (relating to service by a
participant), in the manner and upon the persons listed below:

Dated this 15th day of July, 1991.

_ SERVICE BY FIRST CLASS MAIL

Robert J. Sugarman, Esq. Patricia Krise Burket, Esqg.
Sugarman & Associates PA PUC - Law Bureau

“16th Floor, City Place Room G-28, North Office Bldg.
- 101 North Broad Street Harrisburg, PA 17120

Philadelphia, PA 19107
: Ward L. S8Smith, Esq.
“Tom Watson, Esq.
Crowell & Moring
1001 Pennsylvania Ave., N.W.
Washington, D.C. 20004

e ’ ) ,, R 0 o RV B (SN ;3 lim el
~Barrett C. Sheridan o ’
Asgistant Consuner Advocate

e

Counsel for OFfice of Consumer Advocate
1425 Sktrawberry Square

Harxisburg, Ba 17120 '

(717) 783-5048 R

1D29 Chs




 CO@VONWEALTH OF PENNSYLV@NA Y

PENNSWVANIA PUBLIC UTILITY comWssion (114 % GiNA |

P. 0. BOX 3265, HARRISBURG, Pa. 17120 i
July 12, 1991

IN. REPLY PLEASE d
REFER TO OUR FILE df”

Jerry Rich, Secretary :
Pennsylvania Public Utility Commission
P.0. Box 3265

Harrisburg, PA 17112

Re: Letter of Notification of Philadelphia
. : Electric Company Relative to Reconstructing
and Rebuilding of the Existing 138 kV Line
to Operate as a Woodbourne-Heaton 230 kV
Line in Montgomery and Bucks Counties;
Docket No. A-~110550;F.055

Dear Secretary Rich:

Enclosed for filing please find a Certificate of Service
certifying that on July 12, 1991, the Pennsylvania Public Utility
Conmission served upon counsel for Intervenors, and the other
parties to the above captioned case, Objections of the Commission’s
Prosecutory Staff to Request for Production of Documents, dated
May 31, 1991. '

Sincerely,

atricia Krise Burket
Assistant Counsel

cec: All parties of record (w/enclosures)
ALJ Smolen




CERTIFICATE OF SERVICE

I hereby certify that I have this day served a true copy
of the foregoing document on the parties listed below in the mannexr

 indicated in accordance with the requirements of 52 Pa. Code §1.54.

By Pirst Class Mail and FAX

- Robert J. Sugarman, Esq. ;f§@%”f\3§€§

- Sugarman & Associates * &@Eﬂ "h&
16th Floor, City Place & 46
101 North I‘gro‘ad Street JUki2 ‘139?
Philadelphia, PA 19107 e

8 Q"‘."'“ﬁ’f%!ﬁ"l

By First Class Mail

Tanya J. McCloskey, Esq.
Assistant Consumer Advocate
Office of Consumer Advocate
1425 Strawberry Square
“Harrisburg, PA 17120

David Rosenbaum
Risk Analysis Corp.
Suite 202

6723 Whittier Avenue
McLean, VA 22101

Paul R. Bonney, Esq.
Assistant General Counsel
Philadelphia Electric Co.
2301 Market Street

- ‘ © Philadelphia, PA 19101

Ward L. Smith, Esq.

Crowell & Moring

1001 Fennsylvania Avenue, NW
Washington, DC 20004

T Fi AR
Fad e 1%




P.0. Box 3265

ATJ Herbert Smolen
Public Utility Commission -
1302 Philadelphia State Office Building

Broad and Spring
Philadelphia, PA

-

Garden Streets
19130

Patrici

Lal Krise Burket

Assistant Counsel

Prosecutory Staff for the
Pennsylvania Public Utility
Commission ‘

Harrisburg, PA 17105-3265

(717) 783-2810
DATED: July 12, 1991




Pennsylvania Power & Light Company

Two North Ninth Strest  Allentown, PA 18101-1179 » 215/ 774-5151

Arundhati Khénwa!kar , O R i G g N A

215/774-4452

July 11, 1991

Mr. Jerry Rich, Secretary

Pennsylvania Public Utility Commission
P. 0. Box 3265 |

Harrisburg, Pennsylvania 17120

‘Re: Letter of Notification of
Philadelphia Electric Company
‘Relative to Reconstructing and
Rebuilding of the Existing 138 kV
Line to Operate as a Woodbourne-
Heaton 230 kV Line in Montgomery
and Bucks County;

Docket No. A~110550,F.055

Dear Secretary Rich:

~ Enclosed for filing are an original and two (2)
“copies of Pennsylvanla Power & Light Company's (PP&L) Peti~
tion to Intervene in the above~referenced matter. PP&L is
requesting perm1531on to intervene in this proceeding
because Commission action could provide a smgnlflcant prece-
dent that would affect PP&L.

Very truly yours,
Arundhati Khanwalkar
Enélosute

cc:  The Honorable Herbert Smolen
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BEFORE THE LA o2
PENNSYLVANIA PUBLIC UTILITY COMMEISSIONZ
| [RSE S

Letter of Notification of
Philadelphia Electric Company
‘Rélative to Reconstructing
and Rebuilding of the Exist~
ing 138 kV Line to Operate as
a Woodbourne~Heaton 230 kV
‘DLine in Montgomery and Bucks
Counties

Y T 1 Y

*

o

[T AN TN Y]

PETITION TO INTERVENE OF EmbmguziRYs OF¢,
PENNSYLVANIA POWER & LIGHT COMPANY MY Commggron

1. Pursuant to S2 Pennsylvania Codé §5.71, Penn-
sylvénia Powetr & Light Conpany (PP&L), by its attorneys,
héreby files this Petition to Intervene in the above-
referéncea proceeding. ,

2. By order entered June 14, 1991 (Oxdet), the

- Pennsylvania Public Utility Commission (Commission) reopened
the record at Docket No. A-=110550,F.055 for hearing and
determinatioh\on the sole issue of whether a group of prop-

erty owners (Petitioners) will be adversely affected by the




Philadelphia Electric Company's (?ECO) reconductoring of an
~abandaned Consolidated Rail Corporation (Conrail) 138 kv

| line as the Woodbourne—ﬁeaﬁon 230 kv line; The Order was
issued pursuant to a decision issued by Commonwealth Court
Judge Madeline Palladino remanding the case to the |

- Commiss:ion.

3. 1In various pleadings before the Commission and
the Commonwealth Court, Petitioners raise questions about
eleétrbmagnetic fields (EMFs) relatéd to the high voltage
line anl issues about procedures under the Commission's line
‘certificzation regulations.

4. During discussion of the Order, Commissioner
Rhodes indicated, in a prepared statement dated June 13,
1991, that the above=-captioned case "will play a c¢rucial
role in determining (the) Commission's position on high
voltage EMFs." Statement of Commissioner Jéseph Rhodes,
Jr., JUN-91~1,~724%, Further, in his statement, Commissioner
Rhodes "encourage(d)...all affected parties, such
as...industry representatives...to intervene and participate
in (the) proceeding." Statement of Commissioner Joseph
Rhodes, Jr., JUN-91-L-724%, |

5. By this petition, Pp&t does not propose to
broaden the scope of this proceeding. However, issues may

be raised in this proceeding that have a direct and



:
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significant impact on PP&L. In that event, the other

parﬁies to this proceeding may not be in a position to

adeqﬁately protect PP&L's interests.

WHEREFORE, in view of the foregoing, PPaL respect-

fully requests that the Commission grant this petition to

intervene.

Respectfully submitted,

PENNSYLVANIA POWER & LIGHT COMPANY
By: ‘

/4 : K!\wuaé/ocm |
Arundhati Khanwalkar
Paul E. Russell
Its Attorneys

Dated: July 11, 1991
at Allentown, Pennsylvania
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Docket No. A=110550,F.055

CERTIFICATE OF SERVICE

’,Ivcértify that I have this date served by

telecopier or first class mail, postage prepaid, a copy of

"petition to Intervene of Pennsylvania Power & Light

Company" on the following parties:

 ?aul Bonney, Esg.

Philadelphia Electric¢c Co.
2301 Market Street

 Box 8699

pPhiladelphia, PA 19101

Mr. Bugene Farion
1624 Bonnie Brae Drive

“Huntingdon Valley, PA 19006

Dennis O'Brien, Chairman

‘Board of Supervisors

Lower Southampton Township
1500 Desire Avenue
Feasterville, PA 19047

Robert J. Sugarman, Esq.
Sugarman & Associates
16th Floor, City Place
101 North Broad Street
Philadelphia, PA 19107

Kathleen R. Chiolan, Manager
Lower Southampton Township
1500 Desire Avenue
Feasterville, PA . 19047

Joseph M. Seborowski, Chalrman

Planning Commission
Lower Southampton Township
1500 Desire Avenue
Feasterville, PA 19047



Mr. Robert M. Pellagrino
‘Township Manager

Upper Southampton Township
939 Street Road
Southampton, PA 18966

Jerry S. Goldman, Chairman
Planning Commisgsion

Upper Southampton Township
939 Street Road
Southampton, PA 18966

Thomas R. Kearns, Chairman
- Board of Supervisors

- Middletown Township

2140 Trenton Road
Levittown, PA 19056

Brian L. Mook, Manager
- Upper Moreland Township
117 Park Avenue

willow Grove, PA 180690

Mr. David A. Dodies

- Asgsistant Township Manager
Advisory Planning Agency
Upper Moreland Township
117 Park Avenue

Willow Grove, PA 19090

Kurt G. Mayer, President
Board of Commissioners
Lower Moreland Township

640 Red Lion Road
Huntingdon Valley, PA 19066

“Andrew L. Warren, Chairman
County Commissioners
County of Bucks

Main and Court Streets
Doylestown, PA 18901

Paul B. Bartle, Chairman
Commissioners

County of Montgomery
County Court House

Airy & Swede Streets
Norristown, PA 19404

®

David Shafter, Chairman
Board of Supervisors
Upper Southampton Township
939 Street Road -
Southampton, PA 18966

Mr. Johit 5. Burke
Township Manager
Middletown Township
2140 Trenton Road

‘Levittown, PA - 19056

clark Weitzel, Chairman

Planning Commission-
Middletown Township
2140 Trenton Road

Levittown, PA- 19056

William Seiverlich, President
Board of Cominissioners
Upper Moreland Township

117 pPark Averite

Willow Grove, PA° 19090

Ms. Alison D. White
Township Manager

Lower Moreland Township

640 Red Lion Road
Huntingdon Valley, PA 19066

Charles Esayian, Chalrman
Planning Commission
Lower Moreland Township
640 Red Lion Road

 Huntingdon Valley, PA 19066

Robert E. Moore, Executive Dir.
Planning Commission

County of Bucks, Almshouse Rd.
Neshaminy Manor Center
Doylestown, PA .18901

Arthur F. Loeben, Commissioner
Montgomery County Planning

Commission '
Montgomexry Plaza

T Suite 207

Airy & Swede Streets
Norristown, PA 19404




The Honorable Roy Murphy
"Mayoxr, Borough of Langhorne
114 East Maple Avenue
Langhorne, PA 19047

Denise Traub, Secretary
‘Borough of Langhorne
114 East Maple Avenue
TLanghorne, PA 19047

Mr. C. W. Wogan

- Consolidated Rail Corporatlon
Room 200

15 North 32nd Street
Philadelphia, PA 19104

Howard Yerusalim, Sec¢retary
PennbDOT

‘Room 1200

Trans. & Safety Bldg.
Harrisburg, PA 17120

John Hocker, Director
- Bureau of Real Estate and
; Insurance

Dept. of Property & Supplies
Commonwealth of PA

Room 503, North Office Bldg.
Harrisburg, PA 17105

Steven H. Benner, Chairman
. Board of Supervisors
Northampton Township

55 Township Road

- Richboro, PA 18954

Tanya McCloskey,; Esq.
Office of Consumer Advocate
1425 Strawberxry Square
Harrisburg, PA 17120

Kathy Horwalt, Council President
Borough of Langhorne
114 Bast Maple Aventue

Langhorne, PA 19047

Elsie Knight,; Chairperson
Planning Commission
Borough of Langhorne

151 West Maple Avenue
Langhorne, PA 19047

Arthur A. Davis; Secretary
P8nnsylvania DER

Attn: Bureau of Environ. Plng.
P~'o C. BOX2357

101 S. Second Street
Harrisburg, PA 17120

Vivian Piasecki, Chairperson
PA Historical & Museum Commission

P, O. Box 1026

Harrisburg, PA 17120

D. Bruce Townsend, Twp. Manager
Northampton Township

55 Township Road

Richboro, PA 18954

Walter C. Evans, Township Planner
Northampton Township

55 Township Road

Richboro, PA 18954

Patricia Krise Burket, Esq.

John F. Povilaitis, Esgqg.

Pennsylvania Public Utlllty
Commission

P. 0. Box 3265

Harrisburg, PA 17120




The Honvrable Roy Reinard Charles O. Marte, Jr., Esq.

- State Representative Solicitor v ,
178th lLegislative District = Lower Southampton Township .
House of Representatives 344 South Bellevue Avenue ' o

Commonwealth of PA \ Langhorne, PA 19047 : |
P.O. Box 5, Main Capitol Bldg. :
Harrisburg, PA 17120

Ms. June Perry
.o House of Representatives
S ‘Room- 14
SDRE : Capitol Annex Building
Harrisburg, PA 17120

b Hallon

Arundhati Khanwalkar

- Dated: July 11, 1991
at Allentown, Pennsylvania
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PENN LVANIA PUBLIC UTILITY COM| .::SiDN '
PO BDX 3265, HARHiSBUHG Pa. ’!71 ED

July 16, 1991 ' IN HEPLY pL&As?’ﬁM"f

REFER TO OUR FILE

_Jerry Rich, Secretary s
Pennsylvania Public Utility Ccmm:.ss:uon « .

P.0. Box 3265 . prenE Ty
Harrisburg, PA 17105-3265 T R T R

Re: Letter of Notification of Philadelphia Electric
 Company Relative to Reconstructing and Rebuilding
of the Existing 138 kV Line to Operate as a :
Woodbourne~Heaton 230 kV Line in Montgomery and
Bucks Counties, Docket No. A-110550,F.055.

~ Dear Secretary Rich:

Enclosed please find an original and two copJ.es of the
Prosecutory Staff’s Pre-Hearing Memorandum in the above-captioned
proceeda.ng. Copies of this memorandum have been served on all
parties of record this date as evidenced by the ; attached
Certlﬁlcate of Service.

. Sincerely,

Patricia Krise Burket
Assistant Counsel

Enclosure

~e¢s  All parties of record ; o

ALJ Smolen RECHEVED
JUL 161991

- BECRETARYS (i7iop

Eubim Utility Gy, HisSion

DNWEALTH OF PENNSYLV@ ' O R i G i N AL |




= rneroduction

 letter of notification for the line and that PAUSE members wanted

BEFORE THE :
PENNSYLVANIA PUBLIC UTILITY COMMISSION

LETTER OF NOTIFICATION OF

PHILADELPHIA ELECTRIC COMPANY  : |
RELATIVE TO RECONSTRUCTING AND : DOCKET NO.
- REBUILDING OF THE EXISTING 138 A-110550,F.055
KV LINE TO OPERATE AS A :
WOODBOURNE-HEATON 230 KV LINE &
e .ﬁzgf AR BN
: ; s . ST A Ea e TR A
JUL 37 138 PREHEARTNG smwoRanppM 0% % 15
: | OF THE PROSECUTORY STAFF E% ‘ o ~ATPED ;

On March 8, 1991 the Commission entered an order denying

the Emergency Petition of Non-Noticed Property Owners to Intervene

for Reopening and to_Suspend Approval (Petition) in the above

captioned letter of notification.! The Petition had beén‘filed,by

neighboring property owners who are also members of PAUSE (Parents

‘Against an Unsafe Environment}. In the Petition, it was stated

that PAUSE members received no notification of the filing of the

an opportunity to present evidence and testimony on the adverse

~effects they would suffer from the line. Most notably PAUSE

members wanted a hearing on the alleged public health risk of

‘ électromagnetic fields (EMF) produced by the line.

! on February 9, 1990, the Commission entered an order which
approved Philadelphia Electric Company’s letter of notification to
rebuild an old Conrail 138 kV transmission line as the Woodbourne-
Heaton 230 kv line, ~ ,



On April 2, 1991, Robert Small, Frank English and Dianek

P. S§. Koerper, members of the group PAUSE, filed a Petition for

Review of the Commission‘’s March 8, 1991 order with Commonwealth

Court. Robert Small, et al. v. Pa.P.U.C., No. 761 €.D. 1991.

On April 16, 1991, PAUSE members filed a Petition for

‘ Stax in which they requested a halt to construction of the line
- (the Woodbourne-Heaton 230 KV line). On May 20, 1991, a brief was

filed in support of the Petition for Stay. In the brief, however,

it was Suggested that to prevent harm to Philadelphia Electric
'Company (PECO) the Court could require the Commission to institute
 hearings on an emergency basis (Exhibit A).

On May 21, 1991, the Commission filed an Answer to the

Petition for Stay arguing that the Petitioners had not satisfied

any of the criteria for stay under Pa.P.U.C. v. DProcess Gas

Consumers Group, 502 Pa. 545, 467 A.2d 805 (1983). Oral argument

on the Petition for Stay was held before Commonwealth Court Judge
Madaline,Pallédino on May 22, 1991. At oﬁal argument, counsel for
PAUSE for the first time formerly requested that the Judge remand
~ the appeal to the Commission for hearing. ;
’ - On May 24, 1991 Judge Palladino issued an order which
_concluded that "Petitioners [PAUSE members] are entitled to a
~ hearing on the question of whether they will be adversely affected
by the reconductoring of the high,tensiOn electrical line at issue
in {the] case" (Exhibit B-1). The Judge then ordered the case'be’
~ remanded to the Commission to hold a hearing on this issue within

90 days of the date of the order. On May 29, 1991, Judge Palladino

2




issued a supplemental order relinquishing jurisdiction over the
~appeal (Exhibit B-2). | | |

On June 14, 1991, the Commission entered an order which
directed that the record be reopened for hearing and the
determination oﬁ the sole issue of whether PAUSE menmbers will be
; adversely affected by'the reconductoring of the former Conrail line ’
{Exhibit ¢). On June 26, 1991, the Prosecutory Staff entered its
‘appearance in this proceeding. |

On July 11, 1991, a telephone pre-hearing conference was
held during which a number of issues were discussed. Thié pré-
‘hearing'memorandnm addresses thesé issues.

Burden of Proof

In regard to the allocation of the burden of proof in
~ this hearing, PAUSE and the OCA put great stock in the fact that
the Commission reopened this proceeding. They argue that‘because
the proceeding involves a letter bf notification in which the
ﬁtility has the burden of proof, the‘burden‘remains with PECO to
prove safety of the line, inclﬁding the question of whether EMF has
éﬁ adverse effect on human health. Bec¢ause PECO has this burden
of proof; PAUSE and OCA argue that PECO should present its evidence
-on EMF first at the hearing.

| However, PECO has alieady addressed the issue of safety
of the Woodbourne-Heaton 230 kV line in its letter of notification.
As averred in PECO’s letter of notification and as found by the
'COmmiSSian in its order entered February 1990, the Woodbourne-

Heaton 230 kV line would bée designed, constructed and maintained




. s

in accordance with the National Electric Safety‘Code and that
minimum standards would be met or exceeded. Nbreo#er, underxr
Commission regulations,’PECO only needed to show generally that
safety considerations would be incorporated into the design,
construction ’and maintenance of the line. - 52 Pa. Code
§57.72(c)(6). PECO did not néed to prove the absolute safety of
: the:line. Similarly, to approve the line, the Commission did not
‘Aneed to find that the line was absolutely safe. The Commission
needed to find only that the line would not create an unreasonable
risk of danger to the health and safety of the public. 52 Pa. Code
§57.76(a)(3).

From a different perspective,,ih the context of this
: heating PAUSE members are the protestants2 to PECO’s proposal to
rebuild the old railroad line as the Woodbourne-Heaton 230 kV line.
As protestants, PAUSE members cannot just say "I protest," make an
unsupported allegation about the adverse health effects of EMF, and
sit»back and watch PECO try to disprove the allegation‘ Protesting
in a legal proceeding is not a passive activity. A protestant to
a public utility‘’s proposed action has eSSentiaily filed a
complaint against that proposed action and should be required to
;provide evidence in sﬁpport of that c0mplaint. Even in rate
prbceedings where the burden of proof is by statute on the utility

to provide justification for the various components of the proposed

2 In fact, the counsel for PAUSE insisted at the prehearing
~conference held July 11, 1991 that they were indeed protestants,
and no longer Petitioners.




- rate str’uct‘ure‘, the Commission has indicated that where a party
proposes an adjustment to the ratemaking claim of a utility, the
prOPDSing party bears the burden of producing some evidence or
énalysis' tending to demonstrate the réasonablenéss’ of the

adjustment. Pa.P.U.C. v. Breezewood Telephone Company, Order

entered January 31, 1991 at Docket No. R-901666. See e.qg.,

53. In the instant case, PAUSE members (now called Protestants)
have filed a complaint as to the safety of the proposed PECO
Woodbourne~Heaton 230 kV line and now have the burden to produce
evidence to prove their allegation of EMF’s adverse effects on
human health. After Protesta,nts ' presentation on EMF, PECO then

should be afforded the opportunity to rebut this evidence.

In summary, PECO should not have to bear the burden of

proving the negative of every unsupported allegation of harm,
‘identified and at this point, unidentified, which the Protestants

‘could conceivably raise which could adversely affect them. Only

the Protestants can do this. 1If Protestants are not willing to, '

: or cannot produce evidence to support their allegations of the
adverse effects of the line involving EMF or any other matter, they
should drop théir‘opposition to PECO’s line.

| Therefore, the Prosecutory Si:aff requests  the

Administrative Law Judge to issue an order that the Protestants

 have the‘burde‘n of proof on the EMF issue and all other issues

kinvolved in the question 'of whether’they will be affected adversely

by PECO‘s Woodbourne-Heaton 230 kV line.

5



Iimitation of Issues
| Judge Palladino’s May 24, 1991 order and the Commission

order entered June 14, 1991 made it clear that this hearing on

“remand was to be confined to one issue and one issue only --

whether Protestants would be adversely affected by the
reconductoring and reconstruction by PECO of the former Conrail
electric line on the railroad right-of-way.

The limitation of the scope of this hearing to one issue

~has precedence. Past Commission orders have similarly limited

reopening of the record in various proceedings to reconsider one

issue. PaP.U.C. v. General Telephone Company of Pa., 57 Pa.PUC 765

(1983); Skyline Motor Aircargo, Inc. et al. v. Amram Enterprises,
Ltd., 57 Pa.PUC 579 (1983). |

That one Commissioner may have made a statement that he

- wanted to see some other side issue or sub-issue like "prudent

avoidance"3 explored in this hearing has no weight and is

irrelevant to the Commission’s final order. Pa.P.U.C. v. Bell

Telephone Company of Pa., 59 PaPUC 42 (1984). Any*modificatibn to

a proposed Commission order must be made by the adoption of a
motion to modify that order at Public Meeting in accordance with
the Sunshine Act, 65 P.S. §§227 et seq. No motion that
~inCOrporated Commissioner Rhode’s statement was made, let alone

seconded or approved by the Commission at Public Meeting on June

v 3j Prﬁdentfavoidance, in the context of management of EMF from
transmission lines, 4is the strategy of making minimal cost

~modifications in the design and siting of lines that will help

reduce EMF exposure to the public.

6




14, 1991 (Exhibit D). Absent such a motion, the Commission’s order
expiesses the clear opinion of the majority of the Commissioners
on this matter. |

| To clear up a misconception which has been perpetuated
by the Protestants in this proceeding, Judge Palladino did not

reverse or vacate the Commission’s March 8, 1991 order which denied

Protestants’ Emergency Petition for kReopeningé, nor the

Commission’s February 9, 1990 order which granted PECO authority

to construct the Woodbourne-Heaton line. Therefore, no legal
reason exists why PECO would have to reprove every issue inherent.
in its letter of notification.

Judge Palladino =ruled only +that the Commission

regulation, 52 Pa. Code §57.72(d), which requires notice of a

,pr0posed transmission line to entities owning property“within the

right-of-way, was insufficient to notify neighboring property

~ owners [Protestants]. She then prescribed a remedy to cure the

insufficient notice -~ that the Commission hold a hearing on one

issue within 90 days of the date of her order. That one issue is

~ whether the Protestants would be adversely affected by the

reconstruction of the line. If Protestants or OCA were disturbed

or disappointed by the scope of the hearing which was set by Judge

Palladino’s May 24, 1991 order and was granted by the Commission’s

June 14, 1991 order, they could have appealed these orders. Since

4 1n fact, Judge Palladino, sitting as a single judge on a.

preliminary matter, Protestants’ Petition for Stay for construction
-of this line, did not have the power to reverse or vacate the

Commission’s May 8, 1991 order. Pa.R.A.P. §1561(a).
7




the Protestants and OCA did not appeal, they cannot now before the
ALJ seek to expand the scope of the hearing by argument.
Of course, the scope of the hearing on this one issue

‘must also be constrained by the Commission’s lack of jurisdiction

over certain subject matter. Springdale Township wv. Allegheny

Board of Property Assessment, Appeals and Review, 78 Pa.

Commonwealth Ct. 100, 467 A.2d 74 (1983). The Commission has no
jurisdiction over inverse condemnation, or determinations involving

private property values or monetary damages. Springdale Township;

Elkin v. Bell Telephone Co. of Pa., 491 Pa. 123, 420 A.2d 371

{1980). Such issues are properly litigated in the court system.
For the above reasons, the Prosecutory Staff requests
that the AdministratiVe Law Judge issue an order that the hearing
is to be limited only to the issue outlined in Judge Palladino’s
May 24; 1991 order and the Commission’s June 14, 1991 order -=
whether the DProtestants will be adversely affected by the

&

- reconductoring and reconstruction of the Woodbourne-Heaton 230 kV

Intervention of Pennsylvania Power & Light Co.

The Prosecutory Staff has mno objections to the
intervention of Pennsylvania Power & Light Company (PP&L) in this
| proceeding. The Prosecutory Staff believes that PP&L’S’
participation in this hearing will contribute greatly to the
development of as complete a record as possible on the subject of
the pcséiblé’adVerse effects of EMF on human health, an issue which

should be of concern to the entire electric utility industry.

8




Accordingly, the Prosecutory Staff requests that the Administrative
‘Law Judge dissue an order permitting the intervention of
'Pennsylvania Power & Light Company in this proceeding.‘

- Written Testimony

B Under 52 Pa. Code §5.42(a), the use of written tesﬁimony
is encouraged in Commission proceedings, especially in connection
- with expert witnesses. Under 52 Pa. Code §5.412(b), the
administrative law judge may direct that direct expert testimony
be reduced +to the form of prepared written testimony when
circumstances of a particular case deem that expert testimony is
~ desirable or necessary.  Under 52 Pa. Code §5.223, the
administrative law judge may direct advance distribution of written
testimony in advance of the hearing session.

| The Prosecutoty Staff believes that ec¢circumstances of
exigency in this matter and the complexity'of the EMF issue itself
warrant the pre-filing of expert testimony of all witnesses. PECO
was given authority by Commission order dated Febr:ﬁary 9, 1990 to
conétruct the Woodbourne-Heaton line and began construction;of'the~
line during the summer of 1991. PECO is now in the final
‘construction phase of this 1line. Allowing direct testimony by
expert Wi,tneSSes to be taken orally would do nothing but

unnecessarily delay and complicate this proceeding. ’
Inasmuch as Protestants represented to Commonwealth Court

Judge Palladino in their brief ‘on the Petition for Stay that an

expedited hearing on this matter would alleviate the need for a

stay of construction of PECO’'s Woodbourne-Heaton 230 kv Lline

g




(Exhibit A), the Protestants should agree that pre-filed written
~direct testimony of expert witnesses is neceSSa:y to move the
hearing along.

The Prosecutory Staff requests that the Administrative

Law Judge issue an order directing that all expert direct testimony

be written testimony pre-filed 20kdays prior to the applicable
~hearing date as scheduled. |
Discovegz

The Prosecutory Staff supports the OCA’s suggestion that
the Administrative Law Judge grant a waiver of the Commission’s

regulations regarding the turn-around time for discovery matters.

52 Pa. Code §§5.321, et seq. The Prosecutory Staff believes that

the rules should be modified as follows:

| 1. The period of time for answering-interrogatories at
52 Pa. Code §5.342(d) should be shortened from 20 days to 10 days.
2. The period of time for filing objections to
interrogatories, 52 Pa. Code §5.342(d), should be shortened from

10 days to 5 days. |
; Because of the expedited scheduling that should be
accorded thisrhearing, the Prosecutory Staff believes that the
Administrative Law Judge should enter an order adopting these

modifications to the discovery rules.

10




Scheduling
Coﬁsistent with our support for pre-filed written expert

 testimony and allocation of the burden of proof, the Prosecutory

 Staff suggests the following schedule subject, of course, to the

‘ availability of the presiding Administrative Law Judge and other

participants:
Receipt of Protestants’ and OCA’s July 31, 1991
Written Expert Testimony

 Oral Direct Testimony and Cross Aﬁgu‘St 15, 1991
Examination of Protestants '
Cross Examination of Protestants’ August 20-21, 1991
and OCA’s Expert Witnesses s
Receipt of PECO Writtéanestimony' ' August 28, 1991
Cross Examination of PECO September 17-18, 1991
Witnesses ;
Oraerebﬁttal Testimony by Protestants’ September 23, 1991

~ and OCA‘s Witnesses and Cross Exami-
nation
Oral Surrebuttal Testimony by PECO September 26, 1991

Witnesses and Cross Examination

Initial Briefs due 20 days after the transcript of the hearing’

becomes available; Reply Briefs due 14 days thereafter.

ThefProsecutory“Staff,belieVes that this schedule allows reasonable
 time for all participants to prepare and.piesent written testimony
iﬁ‘this prbceeding5andvcomplies with Judge Palladino’s May 24, 1991
order that a hearing be afforded the Protestants within 90 days of
the date of her order. The Prosecutory Staff, therefore, requests

- that the Administrative Law Judge issue an order adopting a

11



o e

schedule for the proceeding substantially similar to its proposed

schedule.
Respectfully submitted,

Patricia Krise Burket
Assistant Counsel

Counsel for the Pennsylvania
Public Utility Commission Law
Bureau Prosecutory Staff

Pennsylvania Public Utility Commission
P.O. Box 3265 ;

Harrisburg, PA 17105-3265

(717) 783~2810

DATED: July 16, 1991
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~ Bxhibit A - PAUSE Brief datedgMay 20, 1991 in Robert Small,

et al. v. Pa. Public: Utlllty Comm1551on, No.
761 C.D. 1991, P 4.




V. PETITIONERS SATYSFY ALI, APPLICABLE TESTS

Td the extent that Virginia Jobbers and its rules do apply to
a case where no hearing has been allowed, Petitioners will also
gsuffer irrevarable injury in being exposed to EMF without an
,opportﬁnity‘for a hearing. If the Commission has attempted to
requite the attempt to prove that PECO will not suffer harm, sﬁch
allocation of the burden of proof is inapplicable‘at this stage.

The Court may avoid any harm to PECO by simply requiring that the

gommissioner institute hearings at this time on ah emergency basis. .

Nox wi,ll a' stay requiring heyari'ngs prior to the Commission's
de¢ision, and allowing an opportunity for a further\décision at the
 time the line is completed, affect the public interégt,k To the
. COﬁtfary, affording hearings at this time will adVance the public
| interest in al} respeeds, and will not harm any party.

| _ As this Court said in PECO v. DER, and also in Nationwide v.
Commoﬁwéalth, it is helpful to the public interest in all respects

to accelerate the administrative process, and avoid constricting

- the public interest by such limitations. The Court can order the

holding of hearings, and stay the PUC decision pending further
~order of the Court, and advance the public interest without harming
anyone. |

| Emphosis added .
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Exhibit B-1 =

Exhibit B-2 -

Order of Judge Madaline Palladino in Robert

Small, et al. v. Pa.P.U.C. entered May 24, 1991

at 761 C.D. 1991.

Supplemental Order of Judge Madaline Palladino
in Robert Small, et al. v. Pa.P.U.C. entered
May 29, 1991 at 761 C.D. 1991.




IN -mg COMMONWEALTH COURT
OF PENNSYLVANIA

- ROBERT SMALL, FRANK ENGLISH,
and DIANE P.S. KOERPER, et al.
Petitioners

v'

No. 761 C.D. 1991
Argued: May 22, 1991

PENNSYLVANIA PUBLIC UTILITY
COMMISSION,

48 2B 4% 60 RS &% S8 B8

Respondent,
BEFORE: HONORABLE MADALINE PALLADINO, Judge
MEMORANDUM OPINION AND ORDER

AND NOW, this 24th day of Hay 1991, because counsel for
Petitioner, during argument on his motion, expressly requested a
remand rather than a stay of the construction of the high tension
electrical line in question and, addiﬁionally réquested a hearing
before the Public Utilitz Commiséion (PUC), this éourt‘ will
consider Petitioner's petition to stay as a petition to remand.

It is clear to the court that the letﬁer notification
process of 52 Pa. Cocde §57.72(d), under which Philadelphia
Electric Company proceeded before the PUC, did not contemplate the
- fact matrix before this court in which an existing right-of-way,
previously utilized for rail service, is gnt to a new use. The
notice to entities owning propérty within the propQSed'rightoof-
way provided in 52 Pa. Code §57.72(d) is insufficient, where as

here, it is clear that Petitioners, as neighboring property

owners, will be affected by the new use of the right of way.l

Notice to municipalities given pursuant to 52 Pa. CQde

lThis court renders no opinion as to whather the landowners will

be adversely affected by the reconductering of the high tension

alactrical line.



heard to which Petitionars are entitled, This coure concludes =hat
Petitioners are entitled to » hearing on the question of whether
they will be adversaly affectcd by the roconductorinq of the high
tansion electrical line at iesua in this cags, Consequantly, epnig

- CouUrt orders this case remanded tg the PUC to hoild a huaring on

this insucfwith1n~9o days from the date of thig oédorg

notica ang OPPOrtunity ts pg




IN THE COMMONWEALTH COURT OF PENNSYLVANIA

 ROBERT SMALL et al.,

Patitioners H
Ve
PENNSYLVANIA PUBLIC UTILITY
COMMISSION, :
o Respondent - No. 781 C.D. 1991
PER CURIAM « ORDER

NOW, May 29, 1991, this courtts order of May 24, 1991,

3

in  this matter is amended to reflect that jurisdiction is

- relinquished.
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Exhibit C =

Emergency Petition of Non-Noticed Property

Owners to Intervene for Reopening and to

Suspaned Approval, Commission Order entered

June 14, 1991 at Docket A~110550,F.055.




S P.ULC. ¥. Process Gas Consumers Group; 502 Pa. 545; 467 A.2d 805

. PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17120

Public Meeting held June 14, 1991

Commissioners Preserit:
William H. Smith, Chairman
Joseph Rhodes, Jr., Vice-Chairman
Wendell F. Holland, Commissioner
David W. Rolka, Commissioner

Letter of Notification of Philadelphia No. A=110550,F.055
Electric Company relative to recon-

structing and rebuilding of the existing

138 kv line to operate as a Woodbourne-
Heaton 230 kV line in Montgomery and
Bucks Counties.

ORDER
BY THE COMMISSION: R | Lo

On September 14, 1990, Petitioners Robert Small, Frank English

, snd Diane P S Koorpcr g;vjl., filed at the abovc dockat an Em;;ggngx

Agn;gval (Emergency Petitlon) of a bommissxon order entered

§E§2§ﬂ§
‘ February 9, 1990. The Februatry 9 order granted Philadelphia Electric

Company - (PECO) authority to reconstrudét an abandoned Conrail 138 kV
electrlc llne as the WOOdbourne—Heaton 230 kV llne. y of Notifi io

f Sty Counties, A-110530,F.055. On March 8, 1991, the Commission
1ssued an order denying the Emergency Petition. ~

On April 2, 1991, the Petxtloners filed a Petition for Review
with Commonwealth Court requesting that the Court 1) set aside the
Commission order denying reopening and 2) remand the matter for hearing.

On Apr11 16, 1991 the Petltloners also filed with the Commonwealth Court a
: ,  {Petition for Stay) in which the
Petltioners réquested the Court stay constructlon of the Woodbourne-ﬂeaton
iine. On May 20, 1991, the Petitioners filed a Bi of thei
Petition for. Stay whereln they suggested that any harm to PECO could be
avoided by requiring that the Commission institute hearings on an emergency
basis, but they did not request remand hearings as relief. On May 21,

1991, the Commission filed an Answer to the Petition for Stay arguing that

)

Qurt

the Petitioners had not satisfied any of the criteria for a stangﬁéér Pa,

Oral argument on the Petition for Stay was held before Commonweal




Judge Madaline Palladino on May 22, 1991. At oral argument, Petitioners

changed their request for relief and asked that the Judge remand the appeal
to the Commission for hearing.

On May 24, 1991, the Commonwealth Court Judge issued an order
remanding the case to the Commission to hold a hearing on the question of
whether the Petitioners will be adversely affected by the reconductering of
the former Conrail line. The order further directed that this hearing be
held within 90 days from the date of the remand order. On May 29, 1991,
Judge Palladino issued an order supplementing her order of May 24, 1991 to
refleet that jurisdiction over this matter was rellnqulshed by Commonwealth
Court.

On June 3, 1991, the Petitioners filed with the Commission a
titic . " In thls petition, the Petitioners asked that a
hearing be scheduled immediately; disclosed that they have already served
discovery requests on PECO; and requested three days of hearings.

In compliance with the Judge's order issued May 24, 1991, the
Commission directs that the record at Docket No. A-110550, F. 055 be
reopened so that the Petitioners can at a hearing introduce testimony and
décumentary evidence on the sole issue of whether the Petitioners will be
adversely affected by the reconductoring of this former Conrail line as

PECO's Woodbourne-Heaton 230 kV line. Accordingly, the Commission ass1gns‘

this matter to Office of Administrative Law Judge and further directs that
a hearing be scheduled no later than August 22, 1991 for the determination
of the afore-mentioned issue.

We wish to emphasize that the scope of discovery and hearing on
remand ig to be limitad to the issue as defined in Judge Palladino's order
and herein. We also note that ths number of days of hearing as well as the
disposition of all discovery requests is left to the sound discretion of
the Administrative Law Judge assigned t6 this proceeding; THEREFORE,

IT IS ORDERED:

i. That pursuant to Judge Palladino's May 24, 1991 order as
supplemented by order dated May 29, 1991 the record at Docket No. A-110550,
F.055, be hereby reopened for hearing and determination of the sole issue
of whether the Petitioners will be adversely affected by the reconductoring
of this former Conrail transmission line;

2. That consistent with the relief granted in
Paragraph No. 1 above, the Petition for Hearing filed June 3, 1991 is

granted to the extent consistent with thig order;

3. That the Office of Administrative Law Judge expeditiously
schedule a hearing for mot later than August 22, 1991 for the sole purpose
of determining whether the Petitioners will bé adversely affected by the
reconductoring of the former Conrail transmission line by Philadelphia
Electric Company;




; 4, That a copy of this order is served on all parties of
record to the instant Commission transmission line siting proceeding as

well as to all parties having participated before the Commonwealt
the appeal of our earlier order at this docket.

BY THE COMMISSION,

\

Jerry Rich
Secreétary

(SEAL)

CORDER ADOPTED: June 14, 1991

ORDER ENTERED: dJune 14, 1991

h Court

in




- Exhibit D - Statement of Vice-Chairman Joseph Rhodes, Jr.,
: Public Meeting held June 14, 1991.
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THE CHAIRMAN: The,meeting of the Pennsylvania

 Public Utility Commission of June 14, 1991, is now in

session. The first item on the agenda is the minutes of

April 25, 1991.

Commissioner Rolka, you are the editor?

COMMISSIONER ROLKA: I recommend they be approved as

submitted.

THE CHAIRMAN: Any objection?
(No response.)

THE CHAIRMAN: Without objection. The regular

~agenda. Page 3, Cases of Special Interest, L-720 has been

postponed. L¥724} Vice Chairman Rhodes, you have a
statement?

COMMISSIONER RHODES: Thank you, Mr. Chairman. As

'soon as I find it. Thank you, Mr. Chairman, I consider

this case to be very important, as it wi1l play a crucial

role in determining this Commission’s bosition on high

bvoltage electromagnetic fields, an issue that raises

critical public policy gquestions that could affect all
Pennsylvanians.

Given this case’s importance; I would respectfullyk

:encourage all affected parties, such as the Office of
Consumer Advocate, the Small Business Advocate, industry
representives, the Office of Trial Staff, and other

Commonwealth agencies with specialized relevant'expertise

HOLBERT ASSOCIATES
(717) 232-4506
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'like the Department of Environmental Resources, and the

11

pepartment of Health, to intervene and participate in this

,proceedings

As part of the hearing process of this reopened

Docket, I would like the following information provided

 for the record.

1. Information regarding the expected level of

'electrOmagnetiC~fie1ds, at centerline and edge of

right-of-way based upon the design of the line employed by

the company.
3

2. Discussion of the line design employed and

whether mitigation of EMF has been maximized by the

.icompany efforts. Thank you, Mr. Chairman.

THE CHAIRMAN: Thank you. I move the adoption of
L~724. | | |
. COMMISSIONER ROLKA: Second.

THE CHAIRMAN: Any objection?

{No response.)

THE CHAIRMAN: Without objection. I move the
-adoption of ALJ-104. |

| COMMISSIONER ROLKA: Second.

THE CHAIRMAN: Any objection?

(No respormnse.)

THE CHAIRMAN: Without objection. Page 4, the

- Bureau of Safety and Compliance. I move the adoption of

HOLBERT ASSOCIATES
(717) 232-4506
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a true copy
of the foregoing document on the parties listed below in the manner

indicated in accordance with the requiréments of 52 Pa. Code §1.54.

By First Class Mail and FAX

ALJ Herbert S. Smolen

Public Utility Commission

1302 Philadelphia State Office
Building -

Broad and Spring Garden Streets

Philadelphia, PA 19130

By First Class Mail

Robert J. Sugarman, Esqg.
Sugarman & Associates
16th Floor, City Place
101 North Broad Street
Philadelphia, PA 19107

Tanya J. McCloskey, Esq.
Assistant Consumer Advocate
Office of Consumer Advocate
1425 Strawberry Square
Harrisburg, PA 17120

David Rosenbaun
Risk Analysis Corp.
Suite 202

6723 Whittier Avenue
McLean, VA 22101

Paul R. Bonney, Esq.
Assistant General Counsel
Philadelphia Electric Co.
2301 Market Street
Philadlelphia, PA 19101




Ward L. Smith, Esq.

Crowell & Moring

1001 Pennsylvania Avenue, NW )

Washington, DC 20004

P.0. Box 3265
Harrisburg, PA 17105-3265
(717) 783-2810

, DATED:

July 16, 1991

Patricia Kirise Burket
Assistant Counsel
Prosecutory Staff for the

Pennsylvania Public Utility
Commission
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ONWEALTH OF PENNSY LV A
F’ENNSx VANIA PUBLIC UTILITY COMWSSION
P. 0. BOX 3265, HARRISBURG, Pa. 17120 AMy

July 16, 1991 N mepLY PLease

REFER TO OUR FILE

'JEIIY‘RlCh, Secretary
~_Pennsylvania Public Utility Comm1551on
_ P.0. Box 3265

Harrisburg, PA 17105-3265

*

Re: Letter of Notification of Phlladelphn.a Electric
Company Relative to Reconstructing and Rebuilding
of the Existing 138 kV Line to Operate as a
Woodbourne-Heaton 230 kV Line in Montgomery and
Bucks Counties, Docket No. A-110550,F.055.

- Deax Secretary Rich:

DR - Enclosed for filing please find a Certlflcate of Service

©  that on July 16, 1991, the Prosecutory Staff served upon counsel
for Intervenors, and the other parties to the above captioned case,
Answers of the Prosecutory Staff to Request for ‘Production of
Documents, dated May 31, 1991.

Sincerely,

Pat::ic‘ia Krise Burke’t
Assistant Counsel

~cc:  All partles of :r:ecord (w/enclosure)
ALJ Smolen (w/o enclosure)

‘B

if‘i?@mmvm
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EIQ:IMDNWEALTH OF PENNSYL@NIA
- FENNBYLVANIA PUBLIC UTILITY COREMISSION
P. 0. BOX 3265, HARRISBURG, Pa. 17120

July i6, 1891 ' IN REPLY PLEASE

REF;R TO OUR FILE

Robert J. Sugarman
Sugarman & Associates
16th Floor, City Place
101 North Broad Street
Philadelphia, PA 19107

Re: Letter of Notification of Philadelphia Electric
Company Relative to Reconstructing and Rebuilding
of the Existing 138 kV Line to Operate as a
Woodbourne~Heaton 230 kV Line in Montgomery and
Bucks Counties, Docket No. A-110550,F.055.

Dear Mr. Sugarman:

- Enclosed are the responses of the Prosecutory Staff to
the Request for Production of Documents filed on May 31, 1991.

, Copies have been served upon all parties of record as
shown on the attached Certificate of Service.

‘Sincerely,

Patricia Xrise Burket
Assistant Cournsel

Enclosure

¢c¢: Jerry Rich
(w/o enc.; w/cexrt.)
Herbert S. Smolen, ALJ
(w/o enc.; w/cert.)
All parties of record
(w/enc.; w/cert.)
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CERTIFICATE 0F SERVICE

I hereby certify that I have thls day served a true copy
of the foregOLng document on the parties listed below in the manner

‘indicated:

By First Class Mail

KT
7

Robert J. Sugarman, Esqg.

Sugarman & Associates |9 30001
16th Floor, City Place JUL T 53991
101 North Brocad Street v . SECRE?.&.?&?"Q
Philadelphia, PA 19107 Puhhc Ltility G

Tanya J. McCloskey, Esq.
Assistant Consumer Advocate
Office of Consumer Advocate
1425 Strawberry Square
Harrisburg, PA 17120

David Rosenbaum
Risk Analysis Corp.
Suite 202

6723 Whittier Avenue
McLean, VA 22101

Paul R. Bonney, Esq.
Assistant General Counsel
Philadelphia Electric Co.
2301 Market Street
Philadelphia, PA 19101

Ward L. Smith, Esq. :
Crowell & Moring B
1001 Pennsylvania Avenue, NW

Washington, DC 20004

Patrmcma K¥ise Burket
Assistant Counsel

Prosecutory Staff for the
Pennsylvania Public Utility
Commission

P.O. Box 3265

Harrisburg, PA 17105-3265

(717) 783-2810

DATED: July 16, 1991




oo SUGARMAN & ASSOCIATES
' ATTORNEYS AT LAW
16TH FLOOR, CITY Puc;

103 NORTH BROAD STREET
PHILADELPHIA, PENNSYLVANIA 19107
215-781-8733
FAX 215:751-9891

| ROBERT 2 SUGARMAN
© ALAN M. KAPLAN
MARGIA E. BERRY

DAV A, BOBERTS
LESAL ASSISTANY

JU&X 51991

July 16, 1991 F%émﬁy's
| | | @u@a%w Com

Jerry Rich, Secretary

Pennsylvania Public Utility Commission
P.O, Box 3265 ‘

Harrisburg, PA 17112

Re: Letter of Notlflcatlon of Philadelphia
Electric Company Relative to Reconstructlng
and Rebuilding of the Existing 138 kV Line
to Operate a s a Woodbourne-Heaton 230 kV
Line in Montgomery and Bucks Counties;
Docket No. A-~110550, F.o55

Dear Secretary Rich:

Enclosed for filing are Exhibits B and C that are to go along
~ with the Prehearing Memorandum which was sent yesterday with only
Exhibit A attached. We apologize for the state in whlch the earlier
~document was sent. :

v, TR B

Nina Lalevic
for Robert J. Sugarman

S:ane,relyu{ k ¢

ce: ALl parties of record
ALJ Smolen
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given, either by publication or personally; and petitioners have
only rec‘ently learned of the 1line by observing ccinstruc‘@;%;eﬁi

preparatlon.

JUL1 81991

6. Hag "applicant properly filed and %%%Fﬂaﬁg&%gﬁggs
1]

foregoing and had petltloners been given notice as required by
the zxules, and had the matter proceeded to hearing petitioners
would have participated fully in the proceéaings as parties, and
would have brought éignificant matters to the attention of +the
Commission, which matters were precluded from proceedings by the
failure of the applicant to give notice to the perSOns actually
affected by the proceedlng, as requlred by the regulatlons.
7. The issues which petitioners would have presented, énd
now wish to present, to the Commission include the folléwing:~
(a) No justification has been proved for the nature,
extent, and location of the proposed facility, inciuding
necessity for its exlstence, and necessity for refusing to over-
bulld exlstlng transmission 1lines connecting‘ the same
destlnatidns, directly or indirectly, and petitioners believe and
aver, that less dangerous alternatives are available, if the line
is needed at all, ;
: (by If -1écated, as proposed, the +transmission 1line
 would intrude on petitioners' property through invasion of air

and create an acknowledged risk of severe health effects,

including cancer and other mutagenic diseases, due +to ‘the

electromagnetic fields (EMF). Although applicant PECO has

‘acknowigdgggﬁgamﬁhg petitioners that such risk exists, and has

JULZ 41997

%Zaiafhéf.ég




further statzd that the determination of action to be taken in

regard to such risk 1is a "“societal" decision, applicant has

nevertheless undertaken to preclude affected parties such as

- formal and informal children's play areas.

petitioners from that decision. The right of way is heavily
developed with homes located close to the right of way, and

#

() Although acknowledging that the risks from EMF

- cannot be excluded, and although it is known that because of this

concern, aesthetics, interference with reception, and heightened

potential for destructive fires, properties located in close

proximity to such transmission lines have been substantially and
a&VerSely precluded from the normal sales market, and therefore

that the proposed 1line would substantially depreciate

petitioners' values, making it impossible for them to replace

their homes, and thereby save themselves'and their children from
these effects, nevertheless, the applicant proceeded to initiate
and seek final permission for the project, without affording an

opportunity for petitioners, although affected property owners,

to participate in the proceedings affecting their property rights

and their health and that of their children.

8. Petitioners will also prove that the letter of

- notification procedure was improperly utilized by misstatement of

 the critical facts, specifically by misinforming the Commission

that this line is a reconstruction of another line, whereas in
fact, it is intended to construct PECO!'s first and only line on

land in which PECO had previously had no interest or rights. In
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PHILADELPHIA ELECTRIC COMPANY

‘ LEGAL DEPARTMENT
James W, Durhari 2301 MARKET STREET, BOX 8699 Donald Blatken
. Seniot Vice President St v ; n
S Kensl Counsel PHILADELPHIA, PA 19101 AN S A
n ) v 215) 841- ) B Rudolph A. Chillemi
g % By - (215) 841-5544 FAX: 568-3389 Rudoiph A, Chitemi
Of Counsel Katherine K. Dodd
- Aubra S, Gaston
Bjarnie R, Anderson ' Gregory Golazeéski

Legal Administeator ' b G- Kk Hal
: J, Lindsay Johnston
: Kimberly Lewis
Stephanie Whitlon Lewis
. . : T. Michael Mather
May 16 , 1991 Mary R. McFall

Assistant General Counsel

Mr. Daniel R. Schuckers : i
Prothonotary , T oa
Commonwealth Court of Pennsylvania ; S%fjg?1-379§§
Sixth Floor, South Office Building %@Emﬁm@ﬁma
 Harrisburg, PA 17110 : ~uilic Utilty Commission

Re: Robert Small, Frank English and Diane P.S. Koerper
and seventh other individuals, all nonnoticed
property owners V. Pennsylvania Public Utility
Commission - Docket No. 761 D.C. 1991

 pear Mr. Schuckers:

Enclosed for filing with the Court is an original and three
copies of Philadelphia Electric Company’'s Memorandum of Law in
the subject case.

Very truly yours,
Donald Blanken.
DB:bmt
Enclosures
cc: John Povilaitis, Esquire

patricia Krise Burket, Esquire

Irwin Popowsky, Esquire

Robert J. Sugarman, Esquire
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

ROBERT SMALL, FRANK ENGLISH, and
DIANE P.S. KOERPER and seventy

other individuals, all unnoticed
property owners, : NO. 761 C.D. 1991

e e we

VS«

P Y S

PHILADELPHIA ELECTRIC COMPANY

MEMORANDUM OF LAW

Hlstory of the Case

. By an Order-lssued on February 9, 19904 the Pennsylvanla
Public Utility Commission (hereinafter "pyc" or “Comml551on")
approved Philadelphia Electric Company's (hereinafter “PECO")
Letter of Notificaﬁion to locate and cqnstruct a 230 KV electric
"transmissioh line, 12.8 miles long, within the right-of-way of
Conrail's Trenton Cutoff Branch Freight Line. PECO purchased
Vfrom Conrail an easement for the proposed line, as well as the
existing railroad catenary structures consisting of; among other
things, steel columns supporting an abandoned 138 KV electric’
trénsmission iine. PECO's Letter of Notification described how
“:the 230 KV line would utilize approximately 176 of the 23§
, existing steel columns. Approximately 10 structures wouldi
require replacement due to damage from train derailments and
‘another 50 structures would be réplaced because they cannot
support the new line's mechanical load.k Also, PECO éxpects to
ihstail approximately eight new structures to connect tﬁe,

-

transmission line to the substations at either end. PECO will




e *',' ® ‘ -
-2~

remove the existing conductors, insulators, crossarms, 6.6 KV

feeder line, catenary support arm and all unnecessary guy wires.

Conrail will continue to operate its trains on the two tracks

located on the right-of-way.

Approval by the Commission was granted to PECO on February
9, 1990, and construction of the line commenced.

On September 14, 1990, petitioners filed a Petition to
Intervene, to reopen the redord and that construction of thé line
be suspended. Petitioners averred that they are affected
property owners and were not served with notice of PECO's Letter
of Notification. Petitioners stated that if the record were
Opened, they would address the following issues: whether the
linéVWOuld create a health risk dué to electromagnetic fields
(EMF) generated by the line and encroachment of these EMF into
petitioners‘ air space, and whether the line would affect
property values.

PECO filed an Answer to this petition on September 18, 1990.

- Subsequently the Office of Consumer Advocate (oca) petitioned to

intervene in support of the petition to reopen the record.

on March 8, 1991, the Commission erntered its Order déhying

the petition to reopen the record and suspend conStrnction. An

appeai‘to this Court followed and also on or about April 29,

1991, petitioners filed a Petition for Stay Pending Review.
Petitioners also filed a Petition for Stay with the

-

Commission, which was denied May 8, 1991.
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Issue: Are petitioners entitled to a stay pending review in

this case?
Argument
The criteria necessary to obtain a stay pending review is

set forth in Virginia Petroleum Jobbers AssocC. V. F.P.Ca,’lo4

U.S. Bpp. D.C. 106, 259 F.2d 921 (1958); Pa. PUC v. Process Gas

. Consumers Group, 502 Pa.> 545, 467 A.2d 805 (1983); and in

Washington Metropolitan Area Transit Commission v. Holiday Tours,

Tnc., 559 F.2d 841 (D.C. Circuit 1977).

"ynder the Virginia Jobbers criteria a grant of a stay is

watranted if:

kl. The petitioner makes a strong showing that he is likely
to prevaii on the merits.

2. The petitioner has shown that without the requested‘

relief, he will suffer irreparable injurya

3. The issuance of a stay will not substantially harm other
interested parties in the proceedings.

’4¢ The issuance of a stay will not adversely affect the
public interest.™

The application of these criteria were refined in Washington

Meﬁrcpblitan Area Transit Commission v. Holiday Tours, inc.

The District of Columbia Circuit Court in refining Virginia
Jobbers held:

~"(t)hat under Virginia Petroleum Jobbers a court, when
confronted with a case in which the other three factors
strongly favor interim relief may exercise its discretion
to grant a stay if the movant-has made a substantial case
on the merits." '




Petitioners have not made a strong showing that they are
likely to prevail on the merits. Petitioners state that they did
not receive notice of the filing of the Letter of Notification,
but they cite no regulation or rule which requires that tﬁey be
served with such notice. It is clear that PECO followed the
Commission's regulations- in serving notice on the appropriate
persons. In accordance with the regulations, 29'different,public
officials were served with notice of the filing, including all
the local government officials in the muﬁicipalitiEs through
which the proposed line passes. Since the proposed line is
almost entirely on railroad property, there are no persons owning
property within,thé proposed right-of-way to whom notice must be
served. (See 52 Pa. Code sec. 57.72(c)(4).

Petitioners primary purpose in requesting a stay is the
allegation that the electromagnetic fields CEMF)‘created by the
transmission line will cause adverse health effects. 1In the
petition before this Court, petitioners attached, in support of
their allegation of adverse health effects, what they |
characterized as a giggi draft U. §. Environmental Protection
Agency report. Petitioners have mischaracterized this’

preliminary report as final and, more importantly, the

preliminary report does not state that there is a causal
connection between EMF from transmission lines and adverse health
effects to humans. This report reiterates what all other studies

conclude that the "situation indicates the need to continue to
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“evaluate the information from ongoing studies aﬁd to further
evaluate the mechanisms of carcinogenic action and the
characteristics Of exposure that lead to these effects." A
Notice of this report was printed in the Federal Registerrof
December 18,'1990. A copy of this Notice is attached hereto as
~ Exhibit "A".

Petitioners also attached a memorandum about a recent study
on electric and magnetic fields and childhoéd leukemia. See
Exhibit I to the Petition for Stay. This preliminary memorandum
also raises ﬁhe inconclusive nature of the information resulting
“from the study. These documents do not make a strong case for
Petitioneis¢ In fact, the documents confirm that, "there are

insufficient data to determine whether or not a cause and effect

relationship exists." Fed. Register, Dec. 18, 19390, page 51958.

In Addition, ssveral states public service commissions have

reviewed the reports and data resulting from various studies on
this subject matter. The State of Maryland has’recently
extensively reviewed the medical evidence on this subject in

" connection with the construction of a transmission line,aqd

permitted the construction of the line. Re: Potomac Electric

" Power Company-Brighton Substation to High Ridge substation, Case

No. 7004, Order of December 21, 1989; See alsc Re: Jexsey Central

power and Light Company, 115 PUR 4th 542, Docket No. EEB9(20154,

‘erder of July 12, 1990. (Copies of these decisions are

attached.)




Petitioners do not offer any specifics or any reasons why
there is irreparabple harm to petitioners.

The issuance of a stay would cause substantial harm to PECO
if the proposed line is delayed due to construction being,
stopped. Increased costs will be incurred by PECO due to the
contractor being stOpped‘and started up after a delay.

The issuance of a stay would cause substantial harm to the
public because the reliability of electric service in the area
served by the transmission line WOuld‘befgreatlY'impaired. If
certain loading conditions occur before this proposed link is
placed in service, voltage drops and blackouts could occur in the
~area serwved by the line. There is attached hereto as‘Exhibit IT,
thé Letter of Notification filed with the Commission and served
on the public officials. This Letter of.Notification’details why
the proposed line is necessary.

Ac¢cordingly, petitioners have not met the critéria necessary
for ordering a stay and the petition should therefore be denied.

Respectfullyksubmitted,‘

Donald Blanken, Esquire
Counsel for-

PHILADELPHIA ELECTRIC COMPANY
2301 Market:Street
Philadelphia, PA 19101

{215) 841-4256
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'CERTIFICATE;OF‘SERVICE

I certify that I have caused a copy of the foregoing
Memorandum of Law to be served on the following by first class
mail, postage prepaid, on this léth day of May, 1991.

Robert J. Sugarman, Esquire
Sugarman & Associates

16th Floor, City Plaza

101 N. Broad Street
Philadelphia, PA 19107

Irwin Popowsky, Esquire

Office of the Consumer Advocate
1425 Strawberry Square
Harrisburg, Pa 17120

Patricia Krise Burket,; Esquire

John F. Povilaitis, Esquire
Pennsylvania Public Utility Commission
P. O. Box 3265

Hazrisburg, PA 17120

st fode

Donald Blanken, Esquire

‘Date: May 16, 1991 , .




