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PENNSYLVANIA PUBLIC UTILITY COMMISSION
Harrisburg, Pennsylvania = 17105-326%

LETTER OF NOTIFICATION OF . PUBLIC MEETING-

PECO RE: WOODBOURNE-HEATON .~ NOVEMBER 10, 1993

230 KV LINE : , NOV=-83-DSA~-238%

DOCKET NO. A~110550F055

STATEMENT OF COMMISSIONER JOHN’HANGER

Ih‘March, 1993, the CcmmlSSlon remanded the August,k1992

~Initial Decision of ALJ Smolen for additional hearings. These
hearlngs were limited to recent scientific evidence and comment

concerning potentially adverse health effects which night result
from exposure to electric and magnetic fields (EMF). Protestants
have argued that energization of PECO’s Woodbourne-Heaton 230 kV
line could generate harmful health consequences. In the March,

11993 Order, the Commission alse directed the ALT +to consmder :

whether the commlsclon\should adopt any standards for the width of
the right of way in light of the findings concernlng the potentlal

Vf‘health effects of EMF exposure‘,

‘The ALJ found that the record does not prov1de a current

‘scientific basis for a finding that the EMF exposures generated by
the power line are unsafe and that it is not possible at this time

to set health-based standards for rights of way. PECO, the Office

. of the Consumer Advocate, the Law Bureau, and PP&L all agreed with

the basic result as well although each had somewhat different
recommendations on how the Comm1551on shoulid proceed to deVelop &

policy in the future.

This case is very troubling, because the 1ssues anOlVe the

- health of people. Protestants argue that there is reason to believe
. that they, their families, and children would be at increased risk
. of -¢ancer and other health problems if this. llne is energized.

- Their heals h and safety is of vital concern.

‘This case 1s also very troubling, because the state of

scientific knowledge and the resources of this agency, which do not
- include expertise about carcinogens or other publlc health threats,
‘make it very hard to resolve questions which the scientific.
.communlty itgelf is just begxnnlng to ask. Put simply, this

Comm1551on does not have envmronmental or health‘eXpertlse.

I urge other Departments of the state and Federal Government
that do have such expertise to help decide, what, if any, health
threats EMF exposure poses. Protestants and the public at large

desire a deflnltLVe.anSWer as soon as possible to the quest1on of

whether EMF exposure is a health threat. The PUC cannot give such
a definitive answer one way or the other, and it is frustrating

- that our decision must focus on a "scientific" truth which




‘scientists admittedly have not found th_em.sel‘ves,

Even though, in my view, this agency 1is ill-equipped to answer

the guestions that are at the ‘heart of Protestants case, we must
now render a decision. Despite this agency’s llmltatlon in this

- area, we cannot pass the buck.

I concur in the result reached todayy because in ny ]uacementf
the record in this case does not support a conclusion that
energization of the line will ¢reate unhealthy c¢onditions or that
any alternative is preferable. I write a separate concurrence,
because it does not fully reflect my reasonlng or my *emaenlng

: COHCBL‘I’)S B

As the Initial Decision clearly indicates, the result in this
case is specifically limited to the facts and circumstances of the
Woodbourne-Heaton line and the record in this proceed ng. The
Woodbourne-Heaton line is a 12.8 mile reconstruction of an existing
138kV line. It is located within an existing 60 foot wide utility
right of way that is located w;thln a wider Conrail right of way
which ranges from 100 to 995 feet in width and averages 310 feet

- wide. Twelve out of the 238 poles of the line are located such

‘that the utility right of way coincides with the edge of the
Conrail right of way. The power line itself, which is deep within
the Conrail right of way for most of its length, is about 30 feet
~ from the nearest property line in its most outlying position. The
remainder of the line is located between 40 and 740 feet from the
hearest property line. The nearest residence is 125 feet from the
center of the right of way.

~ EMF exposures vary by distance from the EMF source and the use
of the line at any point in time. At the edge of the right of way,
exposure will be less than 26 mg 90% of the time. At emergency
 maximum operating conditions, which is not expetted to exceed 4
- hours annually, EMF levels will be 70 mg at the edge of the right
of way. EMF levels will be between 0.5mg and 19 mg at the edge of
the Conrail right of way under normal operating conditions;

"EMF levels fall rapldly as orne nmoves. further away‘from,the EMF
source. Consequently, the actual homes of the Protestants will in
 many cases have little or no exposure to EMF from this line and
~always significantly less than that experienced at the edge of the
right of way. : '

: These exposures must be kept in perspective. New York and

Florida, the first two states to adopt specific EMF exposure
regulations, require that exposures be below 200 mg and 150 mg
respectively at the edge of the right of way. These limits are not
based on health standards but on average exposures on comparable
lines. The Woodbourne-Heaton line will create EMF levels far below
these recommended maximums.




Addlvlonally, the EMF exposures that will be created by the
line are similar to many EMF exposures that residents wil
experience simply as a result of day-to-day living in their home<
For eyampie, at 12 1nches, the maqnetlc field from a television is
0.4 to 20 mg; from a microwave it is 40 to 80 mg; from a halir
dryer it is 1 to 70 mg; from an electric range it is 4 to 40 mc
All of these exposures are dramatically higher at closer range an
dramatically lower at greater'dlstances. The Protestants, hcweve¢,
accurately point out that microwaves or hairdryers are not used z3
hours per day while the transmission line will operate continuously
and cannot be avoided. Protestants’ homes, as do all homes thez
are served by electric lines, do not have continuous EMF sources
other than the transmission line.

While I hesitate to discuss cost when the primary concern Is
~about  health, cost cannot be ignored, especially when ne
authoritative health body in the United States has concluded thaz
EMF poses a threat to health. Remedies to achieve lower ELF leve->
would be extremely expenzive and would be paid for by  all
ratepavers. It would cost $38.5 million and take two years o
place the line underground. Protestants have proposed that PEC)
psurchase all properties along the line, any portion of which would
be exposed to magnetic field levels above 1 mg for more than 5% cZ
the time. PECO has estimated that this would Zrequire a 500 focs
right of way and would cost at least $160 million.

These costs are enormous and would cause the price cf
eledtrici ty to skyrocket if such remedies were to be extended to
all transzission and distribution lines. If appropriate medical
and scientific bodies conclude that EMF does endanger health, such
costs may have to be incurref and our whole existing way of liZs
will have to be altered. & gain, the prospect of incurring thessz
large costs is another rezson why we all need an authoritative
answer about EMF‘s health effects, if any, as soon as possible.

Thus ; given that the record of current scientific
~understanding does not now, in my Jjudgment, support a conclusica
that the Woodbourne~Heaton EMF exposures are unsafe, I reluctantly
accept the recommendation of the ALJ in this case.  While I aa
deeply concerned about EMF exposure, I cannot rniow say that the ENT
exposures that will result from this line are so fundamentally
different than those that we encounter in everyday life that we
should either spend large sums to achieve an uncertain result oxr
refuse to energize the line.

The issues raised in this case are not limited to the facts &f
whether or not EMFs cause health problems. Fear of health problezs
- and " their impact on property values are realities that must ke
addressed as well. Some have suggested that the corcerns of
Protestants in this casé should somehow be taken less seriously
‘because they voluntarily chose to live near an existing power 1line
and railroad right of way- Such suggestions are nonsensical.
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Nobody knew a few years ago that EMFs would generate the health
guestisns and controversies that now exist. Nearly all Protestants
bought their homes before EMF exposure became the subject of wide
public discussion.

Probably, because of the EMF issues, people are less willing

- to live near power lines and less willing to pay as much money foxr

a similar home in a location without an adjacent power life. If it
can be demonstrated that property values in fact decrease becauss

of a line, such losses should be compensated. The regulated

community must approach issues of compensation fairly and
reasonably: The perceptlon of potential adverse health effects &2
EMF are appropriate considerations in property appraisals in
utility condennation proceedlngs. See, In Re zppeal of Geisler,

622 A.2d 408 (Cmwlth Ct. 19¢3). Several other states have reache“
similar legal concluslons when this guestion has been decided b"

‘thelr courts.

, Lastly, I note uhat these 1ssues are far from resolvea. The
proposed rulemaking will require the participation of many
different parties. As scientific evidence changes, it is possible

that our siting standards will change dramatically or that wider

rights of way will be found to be useless. Public education will
continue. The effect on property values will both become more
certain and vary over time. Certalnly, however, this Comm1551oq
nust focus on this important issue for years to come.

Nodurlen 16,093 St

DATED JOHN HANGER, COMMISSIONER
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. Before us for consideration is the July 23, 1993, Initial
Decision of Administrative Law Judge ("ALJ") Herbert Smolen. The
central issue of this decision is the effect of electromagnetlc
fields (YEMF") on human health. An extensive record was developed
during which all parties were glven,more than ample Opportunlty to
place on the record whatever evidence would suppoxrt ‘their
positions: According to the ALJ, this record, when viewed in
totality, establishes that there is no proven causal connection

between EMF and adverse human health effects I concur with the
ALJ’S findings. :

, If we decide to affirm the ALJI’s ceéntral recommendation,
the Commission still faces a difficult decision. We can pretend
that this decision only has relevance for the instant case, the 13
miles of the Woodbourne-Heaton line, or we can let this decision
stand as the current and controlling pcsmtmon of the Commission on
~this most troublesome issue. The Office of Trial Staff (“oTsY)

wants us to adopt the former position and other partles urqe us to
embrace the latter.

In many ways the path of least resistance beckons us to.

conflne this flndlng to the thirteen miles of Woodbourne-Heaton.
Such a conclusxon seems to offer the Commission the best of all
worlds. It is the politically correct decision. We would affirm
that the on record examination of this alleged link between power
line EMF and adverse health effects resulted in a negative result,
but this negative result is confined to the four corners of this
instant case. To those who assert a causal connection we would
hold.out the hope that this decision is confined to Woodbourne-
Heaton. And to those who want us to find that no causal connection
exists, we could answer that is exactly what we found in this case,
‘but only in this case and no other. We could please averyone.

Unfortunately, the mission of thls Conmission is not to

;please but to reach judgement in the public interest. We cannot
pass the buck; we cannot even pass it to ourselves. Two years ago
we decided that we would make EMFbpollcy with this case when we
~decided not to launch a generic lnvastlgatlon into this issue.
That is water over the dam and /wé cannot turn back the c¢lock.
Therefore I support the p051t10n thapwa generlc 1nVest1gatlon 12t o
B :
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. EMF effects and pOWerlihe regulations is not timelyQ

We, however, cannot seek refuge in the other extreme

- either. The electrons and phctons just won’t obey us. If the laws

of physics dictate the negative finding on the quéstion of EMF

hazard for Woodbourne~Heaton, nothing we do today can confine those
'~ laws to this thirteen mile stretch of right-of-way. After rev1ew

of ‘the evidence of record the Judge found that there is no
conclusive causal link between powerline EMF and health hazards.
If this is true for Woodbourne=Heaton then,lt‘ls certainly true for
- the rest of the Commonwealth. And if it is not true for the rest
of the Commonwealth tha/we should not allow PECO to energlze
Woodbourne~Heaton.

Therefore, as long as the majority of this Commission

flnds it necessary to sustain the OTS exception on the “Limitations

of the Flndlngs and Conclezons“ in this case, I mist dissent on

this result and concur Ln the remainder of the- proposed order.

lj~10-95 | A s N

Date Cgmmissioner doseph Rhodes, Jr.
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STATEMENT OF COMMISSIONER JOHN HANGER

In March, 1993, the Commission remanded the August, 1992

 Initial Dec1sxon of ALJ Smolen for additional hearings. These

hearlngs were limited to recent sciéntific evidence and comment
concerning potentially adverse health effects which might result
from exposure to electric and magnetic fields (EMF). Protestants
have argued that energization of PECO‘’s Woodbourne-Heaton 230 kv
-~ line could generate harmful health consequences. In the March,
-1993 Order, the Commission also directed the ALJ to. conszder

whether the Commission should adopt any standards for the width of

the right of way in light of the findings concernlng the potentxal
- health. effects of EMF exposure.

The ALJ found that the record does not prOV1de a current
;,sclentlflc basis for a finding that the EMF exposures ‘generated by
~the’'power line are unsafe and that it is not pou51ble at this time

~ to set health-based standards for rights of way. PECO, the Office

of the Consumer Advocate, the Law Bureau, and PRSI all agreed with
the basic result as well, although each had somewhat different
recommendatlons on how the COmm1551on,should proceed to develop a
'pollcy in the future.

This case is very troubllng, ‘because the 1ssues 1nvolve the~‘
~health of people. Protestants argue that there is reason to bellevej
that they,; their families, and children would be at increased risk

- of cancer and other health problems if this line 1s energlzed
- Thelr heal th and safety is of vital concern.

:  This case is also~ very troubllng, because the state of
scientific knowledge and the resources of this agency, which do not
1nclude:expertlse about carcinogens or other'public health threats,
‘make it very hard to resolve questions which the scientific
communlty itself is just beginning to ask.  Put simply, this
COmm1551on does not have env1ronmental or health expertlse.

. " I urge other Departments of the State and Federal Government;
that do have such expertise to help decide, what, if any, health
threats EMF exposure poses. Protestants and the public at large

- desire a definitive answer as soon as possible to the questlon of

whether EMF exposure is a health threat. The PUC cannot give such
r the other; and it is frustratlng%v
on a "“scientific" truth which

a definitive answer one way;«c
that our decision must ;;:

”
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scientists admittedly have not found themselves.

: Even though, in my view, this agency is ill-equipped to answer
the questions that are at the heart of Protestants case, we must
now render a decision. Despite this agency’s llmltathnS in this

area, we cannot pass the buck. S

I concur in the result reached today, because in my judgement
the record in this case does not support a conclusion that
energization of the line will create unhealthy conditions or that
any alternative is preferable. I write a separate concurrence,
becdause it does not fully reflect my reasoning or my remaining
concerns.

As the Initial Decision clearly indicates, the result in this
case is spec;flcally limited to the facts and circumstances of the
Woodbourne-Heaton line and the record in this. proceed*ng | The
Woodbourne-Heaton line is a 12.8 mile reconstruction of an existing
- 138kV line. It\is~lOCated~within!an existing 60 foot wide utility
right of way that is located within a wider Conrail right of way
which ranges from 100 to 995 feet in width and averages 310 feet
wide. Twelve out of the 238 poles of the line are located such
~that the utility right of way coincides with the edge of the
Conrail right of way. The power line itself, which is deep within
the Conrail right of way for most of its length, is about 30 feet
from the nearest property line in its most outlying position. The

~remainder of the line is located between 40 and 740 feet from the

nearest property line. The nearest residence is 125 feet from the
- center of the right of way . '

EMF exposures vary by distance from the EMF source and the use -
of the line at any point in time. At the edge of the right of way,
exposure will be less than 26 mg 90% of the time. At emergency
maximum operating conditions, which is not- exPected to exceed 4
hours annually, EMF levels will be 70 mg at the edge of the right
of way. EMF levels will be between 0.5mg and 19 mg at the edge of
the Conrall right of way under normal operating conditions.

EMF levels fall rapidly as one moves further away from the EMF
source. Consequently, the actual homes of the Protestants will in
many cases have little or no exposure to EMF from this line and
always sxgnlflcantly less than that experienced at the edge of the
rlght of way. .

These exposures must be kept in perspective. New Yerk and
Florida, the first two states to adopt specific EMF exposure

- regulations, require that exposures be below 200 mg and 150 ng

respectively at the edge of the right of way. These limits are not
based on health standards but on average exposures on aomparable,
lines. The Woodbourne-Heaton line will create EMF levels far below
these reoommended maximums. : :




Additionally, the EMF exposures that will be created by ths
line are similar to many EMF exposures that resmdents will
, experlence simply as a result of day~bo-day living in their homes.
For example, at 12 lnches, the magnetlc field from a television iz
0.4 to 20 mg; from a microwave it is 40 to 80 mg; from a hair

~ dryer it is 1 to 70 mg; from an electric range it is 4 to 40 mc..

All of thase exposures are dramatically higher at closer range ari
dramatlcally‘lower at greater distances. The Protestants, howeve‘,
‘accurately point out that microwaves or hairdryers are not used zi
hours per day while the transmission line will operate continucusly
and canriot be avoided. Protestants’ homes, as do all homes thac
dre served by electric lines, do not have continuous EMF source

. other than the transmission line.

While I hesitate to discuss cost when the primary concern Is
about health, cost cannot be ignored, especially when 1o
‘authoritative health body in the United States has concluded thac
EMF poses a threat to health. Remedies to achieve lower EKF levels
would be extremely expensive and would be paid for by all

ratepayers. It would cost $38.5 million and take two years - B

place the line underground. Protestants have proposed that PECD
purchase all propertles along the line, any portion of which would
be exposed to maghetic fielZ levels above 1 mg for more than 5% odal
the time. PECO has estime ted that this would require a 500 foc:t
right of way and would cost . ¢ least $160 million,

These c¢osts are enormous and would cauSe the price c:
eledtricity to skyrocket if such remedies were to be extended
all transmission and distribution lines. If approprlate medlc
and scientific bodies conclude that EMF does endanger health, suca
costs may have to be incurred and our whole exlstlng way of liZe
will have to be altered. A gain, the prospect of lncurrlng these

large costs is another reason why we all need an author1tat1v=,

snswer about EMF’s health effects, if any, as soon as possmble.

Thus; glven that ~ the record of current scientific

understanding does not now, in my judgment, support a conclusicn
that the Woodbourne-~Heaton EMF exposures are unsafe, I reluctant.y

accept the recommendation of the ALJ in this case. While I a=

deeply concerned about EMF exposure, I cannot now say that the EWF
expasures that will result from. this line are so fundamentally

different than those that we encounter in everyday life that we O

~should either spend large Sums to achieve an uncertaln result cr
- refuse to energize the line.

The issues raised in this case are not llmlted to tne facts "f’

whether or not EMFs cause hea1th problems. Fear of health proble=s

“and “their impact on property values are realities that must be
- addressed as well. Some have suggested that the concerns of
Protestants in this case should somehow be taken less seriously
because they voluntarily chose to live near an exmstlng power line
and railroad right of way.  Such suggestions are nonsensical.
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Nobody Lnew a few years ago that EMFs would generate the healt
questicns and controversies that now exist. Nearly all Protestants
bought their homes before EMF exposutre became the subject of W1oe
public discussion.

Probably, because of the EMF issues, people are less w1111no
to live near power lines and less willing to pay as much money for
‘a similar home in a location without an ad]aoent power line. If it
can be demonstrated that property values in fact decrease becauss
of a line, such losses should be compensated. The. regulateo

. community must approach issues of compensation fairly and
reasonably. The perception of potentlal adverse health effects o=
EMF are appropriate considerations in property appralsals in
utility condemnation proceedings. See, In Re &ppeal of Geisler,
~622 A.2d 408 (Cmwlth Ct. 19¢3). Several other states have reachez
similar legal conclusions when this guestion has been decided by
thelr courts. ,

Lastly, I note that these issues are far from resolved. The
proposed rulemaking will require the partlclpatlon of  many
‘different parties. As scientific evidence changes, it is p0551ble
that our siting standards will change dramatlcally or that widex
rights of way will be found to be useless. Public education will
continue. The effect on property values will both become more
certain and vary over time. Certalnly, however, this Comm1551on
~must focus on this important issue for years to come.

Nﬁf&m&,m ¢, 003 ’§ L ‘cise\mwv\_

‘DATED : J OHN HANGER, COMMISSIONER




TLetter Notification of Philadelphia
Electric = Company  relative  to
reconductoring and rebuilding of the
existing 128 kV line to operate as the
Woodbourne-Heaton 230 kV line.

- NOTICE OF PETITION by Robert Smalls,
Edward Xoerper, ‘quoﬁhy' Engliéh} et
alf;i, at Nq{»»42958 c.D. | 19,‘9:3;,;»i
CommonWéélthf COurﬁ,:of PennsYlvanié,f
'from the ofder of the CcmmiéSion»datéd:
November 12, 1993, in the ébove;'

e T o captidnéd~proceeding.

B-933472  Filed: December 13, 1993
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 January 31, 1995
SUBJECT: Request to Close Cases ,
; , ’ &
i 7
s Z T
TO: Agnes Brewster, Supervisor o Zz %E%
- Docket Section - o e ot 4
Office Services Division , LT = i
* + 3%
, Eo=Toc T o S
RN T
FROM: BeGce Bigelow ‘%é =4 '
‘ Law Bureau :

After review, we have determlned that the following open

| P-00840508
P-00850037
P-00860139
P-00870226
P-00880284
P-00880340

- P-00920567
P~00920618

P~00890395
P~00900478

P-00930690
P-00940757
P-00940906

P-00840534

P-00860112
P=Q0870213
P-00870236
P=00880314
P-00890353
P=00900430
P-00900494
P-00920570
P~00920631
P~00930733
P-00940762
7-08695223

Cases have been completea,and should be marked CLOSED:

P-00850002

P-00860126
P-00870217

P=00G880283
P~00880333

P-00890354

P~00900431
P~00910514

P-00920591

P~(0920635
P~00930737

AawliossﬁrOOSS

: ‘ Should you have any questlons concernlng the above,
‘please contact me at 7-+6173.




IN THE COMMONWEALTH

ROBERT SMALLS, EDWARD KOERPER,  :
: ' Petitioners : S PAD I~
: V. , ¢ No. 2958 c.p. 1993 PA %UC
, 4 | ¢ BRGUED: February s, 144\ BUREAU
PENNSYLVANIA PUBLIC UTILITY : S

Ky

COMMISSION i :
RN e . Respondent
| o Y amp g 1096
. BEFORE: HONORABLE JAMES GARDNER COLINS, President Judge

: . - HONORABLE DAN PELLEGRINI, Judge DAL

 HONORABLE CHARLES A. LORD, Senior Judge DOCKL‘_ | i

OCUMENT ~ wriams

 MEMORANDUM OPINION ooy o RIS DEVIAL ne
~ BY SENIOR JUDGE LoRD F QLDE Q FILED: pprif 3, 1995 ORTS REYNOLDS

 OPINTON NoT REPORTE y

Robert: vsmai,is', - Edwarg Koerper, Dorothy English, et alia
j (pétiﬁi6né:é) petition for review of a Pennsylvania Public Utility
'vCQmmiSSion (PUC) orderjwhich; on remand, adopted'an.Administrative

"Law Judge's (ALJ)vdecision dénying~their'QXceptions; In its order

- JJOCKETE]

“deny‘ing exceptions, the pPuc confirmed its éa’rlier approval of PECO ‘. P

Energy‘’s (PECO) letter of notification to construct a high voltage

,por‘wéyr' line. PECO and the Office of Consumer Advoéate interverne,
In November 1989, PECO filed a letter of notification pursuant

to PUC regulation"s’ to reconstruct as the ?‘Woé,dﬁournealieatoh“ 230

,’ﬁhder 52 Pa. Code §57.72(d) (1), a 1etter‘of.hotificétich,hay,
be filed in 1ieu of the regular siting application process. for,

- inter alia, a high voltage line on which the voltage is pProposed to -

- be increased above its present levels or for a8 line which is to be
~ reconductored or reconstructed, so long as the size, character,
design or configuration of it does not‘Substantially,alter‘the S
© right-of-way,. . G o

o 52 Pa. Code §57.72 (d) (4) (i) enumerates the"r‘eguiz_:edﬁontents.
~of a letter of notification by reference to certain of ‘the
requirements of a siting application, §57.72(c) (1) through (3), (5)
~and (6). Pertinent to this decision among'thcse‘requirements are
a general statement of the need for the line, §57 «72{c) (5} and a




”yfkv llne a former 138 kV’transmxssxon llne, located along the rawl,*

*'rllne known as the “Trenton Cut~off Branch“ frelght llnei‘lfiﬁ»"“ 

'ok,February 1990 the PUc approved the letter of notlficatlon.«

‘In September 1990, the petltloners,‘ who 1rve along thel‘[‘

'rallroad corrldor, flled, an emergency petltlon %o 1ntervene,'”

: ??alleglng'they dld not recelve notlce of“the proposed.reconstructlon\‘

'”%,gof‘the transmls ion llne.‘ They petltloned to reopen the record and~;ffjfk,“

’dto suspend approval of the llne reconstructlon.a The Offlce ofd‘

;ConsumerxAdvocate (OCA), whlch 1ntervened ln tbls matter, supported‘ ;J

7ffthe1r'pet1tlon., By order dated March 8, 1991, the PUC denled thek_'fd i

d;ﬁemergenoy petltlon. In Apr11 of that year; the yetmtloners flled”:"ri»ra

'Zo‘w1th thls éourt,a petltlon for rev1ew of the PUC’s order as well asf“

~1,oa petltlon for stay pend;ng rev;ew.‘ Judge Palladlmo then heard 

"o'argument on the petltlon for stay. Due to thefreqmeqt 'at that‘ f ”

rohearlng: bY Petltloners' counsel for a remand to the PUC for a }“" G

o hear;ng,‘Judge Palladzno deemed the petltlon.for stay a.petltlon to 1d‘

*

"Qremand and ordered a remand on May 24, 1991 ,
V~In the memorandum and order remandlng, Judge Palladlno stated‘ B

g:It is- clear to the court that the letter notlflcatloh'«;
. process. of 52 Pa. Code § 57.72(d), under which

vPhlladelphla Electric Company proceeded before the PUC,x*

. did not contemplate the fact matrix. before this court in
. 'whlch an ex1st1ng rlght—of—way, prev;ous*y utlllzed for o

‘kstatement of‘the safety consxderatlons to be 1ncorporated 1nto the -

- design, construction, and maintenance of the line, §57. 72(c) (6)

 §57.72(d) (4) (iii) also requires that the letter of notlflcatlon be

‘accompanied by evidence to show that the project’s size, Character,

i desxgniand conf;guratmon&wmll not substantlally alter'the r1ght~of~
kway. ' S




rail service, is put to a new use. The notice to
entities owning property within the proposed right-of-way
provided in 52 Pa. Code §57.72(d) is insufficient, where
as here, it is clear that Petitioners, as neighboring
property owners, will be affected by the new use of the
right of way. Notice to municipalities given pursuant to
52 Pa. Code §57.72(c) (11) does not provide the notice and
opportunity to be heard to which Petitioners are
entitled. This Court concludes that Petitioners are
entitled to a hearing on the question of whether they
will be adversely affected by the reconductoring of the
high tension electrical line at issue .in this case.
Consequently, this court orders this case remanded to the
PUC to hold a hearing on this issue within 90 days from
the date of this order.

(Commonwealth Court order of 5/24/91). (Footnote omitted).

In June 1391, the PUC, on remand, ordered the record reopened

‘in this proceeding to consider whether petitioners would be

adversély affected by PECO’s reconductoring of the line to higher

power.  The PUC Law Bureau then entered its appearance in the
proceedings. A hearing was held on August 15} 1991. Ten
additiénal days of hearings were heid, fhe;last of which took place
on February 7, 1992. After briefing schedules were completed, the
ALJ rehdered:his initial’decision on July 29, 1992. This decision
denied fhe petitioners’ challenge torthe line inasmuch as it'sbught

a’cOnCiusion‘that EMF exposure leads to adverse effects on human
health, and sustained the protest inasmuch as i£ sought a
conclusion that energizing the line would cause a&verse land use
impacts becéuse,bf the fear of potentiai adverse héaith effects.

The ALJT récommended that "pending consideration by the Commission

of the recommended adoption and implemenation of EMF
 standards...energization of the Woodbourne-Heaton line should be

temporarily delayed until the further Order of the Commission.™"

3




: Exceptlons were flledoby‘all partles,

On con51deratlon of these exceptlons the PUC ordered.a renandh

’to the ALJ to take ev1dence on "all studles of the health effects

of magnetlc fIEldS" currently avallable and on "what 1f any,
standards shoud exist for r19ht—of-way‘w1dth" on‘thls llne 1n,llght,
of flndlngq'regardlng health effects. (PUC order of 3/26/93)

Hearlngs were then held in late May and early June of 1993,f

and the ALJ, after con51der1ng the selentlflc ev1dence from both o '
’kthe first round.of hearings and the more recent studles produced at
. the 1993 hearings; 1ssued another dec151on in whlch he found that
' "the record ev1dence...1n thls remanded proceedlnq, when V1ewed in -

’flts totallty, does not support a flndlng or cono1u51on that therep

is a causal connectlon between exposure to EMFS and adverse human,f‘ U
fhealth effects becausekof the contlnued;1nconcluslveness of~the

‘,scientific'research and'studies.“ He therefore recommended~thet‘nopj~

"r1ght~of-way width health—based standard should be developed or |

adopted for the wOodbourne—Heaton 230 XV 11ne at thls tlme." (ALJ’

’yde01510n, July 23, 1993) and further recommended adoptlon of the

‘PUC’ ,February;~’, ,1990 order approvlng ,PECO'» letter of~

ootification. The parties flled,exceptions'and reply exceptions.

The PUC adopted the ALJ‘s supplemental decision on November 12,
1993,  In December 1993, the Petitioners filed e”petitiOn for

‘review of that order, which petition is ‘now before;eus‘ for

disposition.? The OCA has filed a notice of intervention.

‘Thls Court extended the brleflng schedule at the request‘,fud‘

flrst of the petltloners and then of the PUC.,

4
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The petitioners raise the foliowing issues. 1) Whether the
PUC obeyed this Court’s May 24, 1991 remand order to hoidkhearings,
though it did not on remand take evidence on PECO'svneed for the
high voltage line or on alternatives to:Constructing it; 2) whether
’féilure to,give nctiée and an opportunity to be heard to abutting
 1andcwners within the range of substantiai alleviation of
félectromagnetic fields is a denial of due proceséf‘j) whether the
“PUC abused its discretionvand‘demonstrated;its,pféjudide, thereby
denying due process, by employing arbitrary andk‘ﬁnreasOHable'
procedural devices against the petitioners, by limiting evidence,
vaﬁd by restricting the proceedings over its own trial staff’s
‘cb:'j’ec:ticns. The petitioners also ask this Court to aWara full
relief (that is, damages for deprivation bf»;property and
‘reimbursement of costs for past andkfuture;participatidnfin these
proceedings) against the PUC and/or PECO dﬁe-to fedefal ahd state
vdu’e? procéss violations. |

The OCA as intervenor argues that the PUC committed an error
of law in limiting the scope of the hearings since the Ietter4cf
notification procedure was not properly used in this case, where
PECO proposed what Judge Palladino recognized’as,ei "new",use;;
suhstantially altering the right-of-way. The OCA also *submits:
that thé PUC erred as a matter of iaw‘in treating its previous
order as binding on petitioners as to the issues of need and
:alﬁernaﬁive sitings, sincerthis Court stated that the letter of
'ﬂdtificatiOn regulations were inadequate as to notice to

petitioners.




on the flrst 1ssue the petltloners ra:Lse, they malntaln that

| the PUC 1gnored thJ.s cOurt’s remand order by 1¢m1t1ng the. hearlngs

kon remand to the smgle 1ssue of adverse :unpact thereby preventlng\

‘the balanczng of that 1mpact aga:.nst PECO’s need for the pro;ect.,.;» 5

'The petltloners pclnt. out that; pursuant‘ to 57‘ Pa.; Codeﬁ

'>:§57,7z(d) (4) (i), one of the criteria for approval of the letter of .

notification is a statemeht ‘of need for the reconductored or

‘reccnstructed 1‘ine~. : They argue that Judge Pa;lladlno 1mra3.1dated . "

‘the entlre prev:tous proceedlngs in her order 10’f May‘ 24 , 1991 and;

. "dlrected ‘the PUC to ccns:.der PECO's proposal anew. The PUC was,

therefore at least requ:.red when faced wn.th ev:.dence that Jed the

ALJ to find adverse land.use 1mpacts, to evaluate all the crﬂ:erla -

fof the letter of notlflcatlon approval :anludlng heed for the
kl:me, in llght of any adverse effect. Whlle *th;at crder mlght be

.'subj ect to the :mterpretatlon the petltloners accord J.t referencevv. :

to the petltloners’ orlga.nai petl'tlon for rev:.e;w :m thJ.s Court and L

‘the accompanylng petltlon for stay whlch Judge Pallad:mc heard CLeEL

'compels a dlfferent conclu51on. Iin that petltlon, the petltlonersv g

complemed that they recelved ‘no notlce of the orlglnal

o T"proceedlnqs, that they were entztled to notice; that the content of

L '-';PECO'S letter of notlfmatmn was mlsleadlng and faa.led te dlsclose

'7'.'_..that PECO's proposal would substantlally altexr the rlght-of—way.

7' that petltloners Were denled due process of law and were prejudlced‘.

; ;by the PUC's procedures, and that the PUC arbltraruy and 111egallyk~ S

:refused ’co hear the petltloners' content:.on that the HV llne wmxld

| .create a substant:.al rlsk of 1n3ury due to t;be generat:.on cf“‘;




electromagnetic fields. Nowhere is there an allegation that PECO

had no nee&'for the line or that reasonable alternatives to it

~existed, and nowhere in this petition do petitioners ask for a

heariﬁg on need or reasonable alternatives. That order stated this
Court’s conclusion "that Petitioners‘are entitled to a héaring‘oh
the question of whether they will be adversely affected by the
reconductoring of the high tension electrical line at issue in this
casen" and directed that a hearing "on this‘issue" be held within
ninety days.

Moreover, there is nothing in the reccrd to indicate that the
, petitioners or the OCA sought reconsideration of Judge Paliédino'é
;crder. Nor does the’recordkrEVeal a request for clérificatidn,of
»that order. Since the PUC‘held hearinés at Judge Palladino's
,éxpréss’directibn,‘the petitioners or the OCA could have retﬁrnéd
to the Court with such a request or could have asked’for‘similar
:elief if they believedkher’order was not being followed. We
"therefore4hold\that the PUC was not réquired by Judge Palladino’s
orderkof May 24, 1991 to COnduct hearings on~these'questionsa

' Next, the’petitioners argue that the PUC’s actions'frdm‘the

"cutset of PECO’s 1letter of notification and throughout the

procéedingé'demonstrated;the.PUC's,prejudice against their position

~and denied them the due process of law to which they are entitled

as abutting property owners. We cannot agrée. Insofar as they

argue they were denied adequate notice, it is our judgment that

. this problém was raised before Judge Pailadinofand fully resolved

by her order. In their petition for review, thé.petitionersk

-




: ‘asserted that the PUC arb:.trarlly and caprlclously "denled due

_"\?allegatlons" (petltn.on for review at No. 761 C. D. 1991, paraqraph

-4 c. ) They alleged that the PUC refused to hear thelr contentlonf‘f .
| j -_q:mjury to the pe‘tlt:.oners, in that it will generate electromagneticy.j"i-?*'

"purported to dec:nde the issue based on the {PUC] magorn.ty's_“".”"
- -.‘v1ew.. .and no opportunlty for cross exammatlon or ev1denoe wasﬂi "_
| 'yallowed although the issue was concededly a 51gn1f1cant one, whmh
fwas new and novel to the proceedz.ngs" (petlt.u:on for revn.ew at No.‘__. S
761 C.D. 1991_,~ paragraph 4.d.). They asked tnat we set as:Lde the :
PUC order "and fremand the” matter for: hearlnc’s ¥ : as requested "; o
‘,“Wrthout expressly sett:mg as:i.de the PUC order, Judge Palladlno |

requlred the pUC to conduct addltlonal hearlngs '"as requested "o

The petn.tloners cite several o‘l:her examplexs of ’{:he PUC'S blas ’

: “>:'among them that the PUC allowed its counsel "to :Eunctlon as an
vadvocate of the [‘u,]t:n.llty"' that it falled to 1nvest1gate therﬂ
dangers of : EMF'S adeqﬁately», that 11;. a;ch‘arac‘ter‘:.zed. in - an
- e}faggeraﬁed “fa‘shiion the ‘p‘etitioners" proposalsﬁ*to ‘have PECO ‘
compensate them, and that it refused ;ts trlal staff’s request fom B
'adequate tlme to obtaln expert test,mony. (petltloners‘ br:Lef P

. ‘-15).,.‘ However, the record does not reveal evmdence to support a

conclu51on that the ' PUC abused :Lts dlscretlon or dem.ed the

o ,pet'l.tloners the process that was due ;h.em.. That the ,PUC's law '

‘bureau held the same position as that of PECO on many of the

. process of law in :refus:.ng to grant them a hear:mg en the:u:"; W

"'"that the l;Lne would entail the creata.on of a substantlal risk of

s flelds (BMF) “ and that the Commission, without benefit of hearing, |




questions considered is not determinative of whether bias existed,

~and the petitioners cite no evidence in the record to establish

that the PUC or its staff acted in consort with the utility. The

ALT and, indeed, eachecomm1551oner, both 1n the majorlty and those

'dlssentlng, acknowledged the current inconclusiveness of the

"science" on the questions of potentlal dangers of EMF’s. We have
reviewed the record, the ALJ’s‘recommendedkdecision and the PUC
opinion and order. It is our judgment that the petitioners'were
giVeh’an adequate opportunity to‘adduce'the scientific‘evidence‘as

it exists today, and we do not believe that the four months given

‘to the PUC’s trial staff in which to provide testimony on the

adverse health effects of EMF’s was inadequate or prejudicial‘to 

 the petitioners"caSe. We are~unCOnvinced'that the PUC’s actions

: constltuted a denlal of due precess.

As to the arguments advanced by the OCA we note here that it

was an intervensér befcre the PUC and has intervened .in this

. petition for review as well. It is self-evident, therefore, that
it too is bound by our interpretation of what this Court’s previous

k‘crder‘réquired. However, the argument might plausibly be made that

the parties were misled by that order, which, we agree, is

;sugceptible to contradictory interpretations. Consequently, we

address the OCA’s argument that the PUC was in error in dec1d1ng

fthat the 1etter of notification process was approprlate to this

project.

In that regard, we find the OCA‘’s position unCOmpellinqik We

- note that PUC regulations expressly state that a letter of




‘notification may be appropriate for a pfOposed*increase in voltage

 a1dhg»a iine; 52 Pa. Code §57.72(d)(1)(1v) Thus, a change 1n9; o

‘ fkvcltage does not Q se constltute a substantlal alteratxon of’the;

v'rlght—of—way.v The regulations alsc requlre that the 1etter ofs‘7'

f‘notlflcatlon ‘must contaln evxdence to show that the 51ze, S

| character, de51gn and conflguratlon of the proposed llne do notr  o

e‘»substantlally ' alter the rlght—of-way._‘”e’ SZL;eP‘ Code:2 

jk>§57 72(d)(4)(iil). Whlle those regulatlons do.nct.grohlblt the PUC;e;,jfjff

g fromkflnding,‘on examlnatlon of that evidence, that an lncrease 1n‘

o vcltage will result in a substantial alteration, in this case, therf t

“PUC was satlsfled that no ‘such alteratlon occurreda The OCA dces:_.

{~f_-not.argue that PECO failed to adhere to the letter of notlflcatlenf'

f.procedures,vnor does 1t argue that the regulatlons themselves are .];frﬁ,f

'constltutlonally 1nf1rm or otherwlse 1nva11d. It argues only thafc :

the 1etter of notlflcatlon procedure should not have been uSeﬁ.ce i

:vThe oca advanced th;s argument before the PUC 1n 1ts statement'"

'supportlng the petltloners' emergency petiticn to 1ntervene‘ fif

. was ably answered by the PUC in its order denylng that petltlon. Lt

Also in support of thelr‘request to reopen the 1nstant
proceeding, the Petitioners allege that they would prove
that PECO had erroneously used the letter of notification .
procedure in thls case because of PECO’s misstatement of
critical facts. The Petitioners argue that PECO was not

- reconstructlng this line because~1t4had‘never constructed.x
- a 11ne on this property before.‘r‘;“_ e ,

The Comm1581on, hOWever, was fnlly apprlsed of the‘ :
circumstances surroundlng PECO’s reconstruction of thls~i‘
line. PECC stated in its Letter of Notification that it
proposed to rebuild and reconductor an abandoned railroad

- 138kV transmission line. It stated that it purchased,the
- “cConrail right-of-way and the exxstlng structures which
" had supported the line and. would use 176 of the 236
exlstlng structures in the rebullt 11ne. : o




- - -

Because PECO intended to reconductor or rebuild an
existing high voltage transmission line, PECO’s use of
the letier of notification procedure was not erroneous.
That the line must travel along 0.06 mile section of new
right-of-way (which was not part of the original Conrail
line) to avoid conflicts with the use of an airport
runway does not substantially alter the right-of-way of
the original line so as to preclude PECO’s use of a
letter of notification in this proceeding.

However, in its statement, the OCA argues that the
difference between the proposed 230 kV line and zero
voltage, currently the voltage of the abandoned Conrail
line, represents a substantial change in the right-of-way
which should have warranted PECO filing an application
for this line.  We disagree.  Although the Conrail
transmission line has nhot been recently in use and has
been at 2zero voltage for this period of time, it
originally operated at 138 kV. Thus, the Petitioners
cannot rely on the expectation or the presumption that
the voltage on this transmission line would remain at

. zero indefinitely. As reflected in the Commission’s
prlor order approving PECO’s Letter of Notlflcatlon, the
increase from 138 kV, the original operating voltage of
the Conrail line to 230 kV, the voltage for the proposed
PECO line, was deemed not to have significantly altered
the original Conrail right-of-way. Under the
circumstances, both PECO’s use of the letter of
notification and the Commission’s approval thereof are
factually supportable.

Finally, it is important to note that Commission
reguiations do not require that the high voltage
transmission line be one that was owned or used by the
electric utility which is proposing the reconstruction.
Therefore, PECO’s not previously owning the Conrail
i transmission line it now proposes to rebuild has no
f: : effect on PECO’s ability to proceed under the Commission |
o requlations governing letters of notification. : ~ ]

|

With regard to the issue of whether the PUC committed an error
of law in limiting the remand proceedings after Judge Palladino’s
order, accepting as proven the criterion of need, we ndte, again,

~that the ordér addressed for purposes of remand only the issue of
adﬁerse,health effédts. Because the‘petitioners did not plead the

11




issue of need, it is only 'logical to coh‘clude the,t‘the Judge 'di'd
nOf remand for corieiderati'o‘h of t’hat questior;.ﬂ In any case; as"
*?ECO explaihs, a s:.mple comparlson of 52 Pa. COde §57 72{c) (5)
[relatmg to the form and content of a srtlng appllc:atlon] and
§57.72(d) (4) (1) [relating to a 1etter of not:.fmatlon] reveals that :
PECO would have had to submit w:.th a 51t1ng appllcatlon the same .'
ylnformatz.on on the issue of need for the lzme which it in fact“
submitted with its letter notlflcatn.on. Whlle the oca argues that :

0 'the pet:.tloners should have had an opportunlty to challenge PECG’s

assertlons through development of a record, as we have said, the_{:"j--

- issue was not ralsed when the pet:.t:wn for review Was f:.rst brought S

to thls Court.
Flnally, as to the petrtloners' request that we grant rellef

in th.e form of monetary damages and_ relmbursement; of counsel fees

! and costs in these proceedings, we n‘ot'e ‘here »,ag'a':in“ ’thvat the =

ipet;tloners have not established a denial of due process and we
| have not found that the PUC is. requlred to engage J_n addltlonal.“
"hear:mgs requlrlng the petltloners to prosecute thelr case further.
Insofar ae:,the :petltloners seek compensatlon for a d;mlnutlon in :
‘the value of their properties based on the AI.J'ie_ flndlngof adverse
1and use iinpact due. to reasonable fear of EMF 'potent:".a"il 'heel‘thk
"effects, sz.nce damages have not at this po:.nt been establlshed by‘ ‘
‘way of any actlon petltloners have brought we leave for another
day the dete__rm,lnat;on _that they are entltled to compensatlon‘, in

‘eminent do:maih' or otherwise. See Feingold v. Bell of Penns '1van1a,r'

477 Pa. l, 383 A.2d 791 (1977) (PUC has no power to award damages"

i2




#

for breach of contract with publlc utility); DiSanto v.’Dauphink

Consolidated Water Supply Company, 291 Pa. Superior Ct. 440, 436

A.2d 197 (1981) (COmm1551on has no power to award damages in tort

- action against public utility); West Penn Power.‘Compahv V..

Pennsylvania Public Utility Company, 104 Pa. Commonwealth ct. 21,

521 A.2d 75 (1987).
We have reviewed the record, the PUC’s actions, and its
decision in this case against the backdrop of the allegations

“contained in the petitioners’ petition for review and supporting

briefs, as well as the challenges raised by the OCA. We percéive
no abuse of discretion, bias or denial of due process and we

’ COnclude that the PUC has committed no error of law or'violatioﬁ of

its regulations. Accordingly, we affirm the decision Of‘the PUC.

’6 /" "L\—/

(/(&L{ (/ ) ‘/E’{///

CHARL?S A. LQ&D 'Senior Judge
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- AND NOW, thls 5m1 day of‘Aprll 1995 the order of the :.,.» 3

Pennsylvanla Public Utlllty Comm1551on, entere& November 12, 1993,,u
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Room 468 City Hall
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Utility commission
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No. 2958 C.D. 1993

'Dear Sir/Madam:
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100 N. 17th Street , ) , ' > :
7th Floor, Robert Morris Building : ;
Philadelphia, PA 19103 :

. Re: ROBERT SMALLS, EDWARD KOERPER, and DOROTHY ENGLISH, et al.
v. PENNSYLVANIA PUBLIC UTILITY COMMISSION
No. 0531 E.D. Allocatur Docket 1995

D‘ear Petitioner:

’J.‘his is to advise you that the attached order has been
entered on the Petition for Allowance of Appeal flled in - the
above capt:.oned matter. :

Very truly yours,

Office of the Prothonotary
Supreme Court -of Pennsylvania
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IN THE SUPREME COURT OF PENNSYLVANIA

ROBERT SMALLS, EDWARD KOERPER, ! No. 531 Eastern District

~ and DOROTHY ENGLISH, ET AL., Allocatur Docket 1995

Petitionérs | ; , ~
4 , ; Petition for Allowance of
Ve : , Appeal from the COmmomwealth~
. Court
‘,PENNSYLVANIA PUBLIC UTILITY
‘COMMISSION, @
ReSpondent
’ ORDER
- PER CURIAM

AND NOW, this 26th day of February, l997,_the Petition for

: A‘lowance of Appeal is denled.

Madame Justice Newnan did not part1c1pate in the
con51derat10n or*dec;51on of this matter.

' TRUE COPY FROM THE RECORD
ATTEST:  February 25, 1397
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. Chief Cl : ’
Supreme Court of Pennsylvania
Bastern District




