BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



G.A. Homes, Inc.					:
							:
	v.						:		C-2021-3023766
							:
Aqua Pennsylvania Wastewater, Inc.			:
Aqua Pennsylvania, Inc.				:



ORDER 
GRANTING MOTION TO EXTEND DEADLINES AND CONTINUE HEARING


On January 19, 2021, G.A. Homes, Inc. (G.A. Homes or complainant) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Aqua Pennsylvania Wastewater, Inc. (Aqua Wastewater) and Aqua America, Inc. (Aqua America), docket number C-2021-3023766.  In its formal complaint, G.A. Homes averred eleven applications for water and wastewater service were improperly denied.  On February 10, 2021, Aqua Wastewater filed an answer and new matter to G.A. Homes’ complaint, denying that G.A. Homes’ applications for service were improperly refused, and alleging that the applications were denied pursuant to a DEP-issued moratorium regarding sewer service connections.  Also on February 10, 2021, Aqua Wastewater filed preliminary objections in response to G.A. Homes’ complaint, averring the Commission does not have authority to determine whether the applications for service connections are permitted under DEP regulations.  

On March 1, 2021, G.A. Homes filed an amended formal complaint with the Commission against Aqua Wastewater and Aqua America, reiterating many of the same reasons for the complaint that were included in G.A. Homes’ original complaint.  However, G.A. Homes’ amended formal complaint averred it submitted 17 applications for water and sewer connections to Aqua on November 2, 2020, six of which were approved prior to the DEP-issued moratorium on December 11, 2020.  On March 23, 2021, Aqua Wastewater filed an answer and new matter to G.A. Homes’ amended complaint.  The answer and new matter reiterated many of the same responses provided in the answer and new matter filed on February 10, 2021.  However, in response to G.A. Homes’ claim that it filed 17 applications, Aqua Wastewater maintains complainant submitted 16 applications on November 1, 2020, and six properties were connected, one application is pending, and nine applications do not meet DEP exceptions to allow connections during a DEP-issued moratorium regarding sewer service connections.  Also on March 23, 2021, Aqua Wastewater filed preliminary objections in response to G.A. Homes’ amended complaint.    Its preliminary objections were nearly identical to the preliminary objections filed on February 10, 2021. However, Aqua Wastewater’s preliminary objections also note that G.A. Homes’ amended complaint does not address the Commission’s averred lack of jurisdiction as raised by Aqua Wastewater’s answer and new matter as well as its preliminary objections filed on February 10, 2021.

On April 30, 2021, I issued an order granting, in part, and denying, in part, Aqua Wastewater’s preliminary objections, joining Aqua Pennsylvania, Inc. (Aqua Pennsylvania) as an indispensable party, and directing Aqua Pennsylvania to answer G.A. Homes’ amended formal complaint.  Aqua Wastewater’s preliminary objections were granted in part because, even when accepting as true all well pleaded material facts, as well as every reasonable inference from those facts, and viewing the complaint in the light most favorable to G.A. Homes, it is clear that the Commission lacks jurisdiction to order Aqua Wastewater to provide service pursuant to any exceptions within DEP regulations.  However, the complaint filed by G.A. Homes was not dismissed in its entirety because, when accepting as true all well pleaded material facts in the amended complaint, as well as every reasonable inference from those facts, and viewing the amended complaint in this case in the light most favorable to G.A. Homes, it is not clear that G.A. Homes is not entitled to any relief from the Commission.  Further, Aqua Pennsylvania, Inc. was joined as an indispensable party and directed to answer G.A. Homes’ amended formal complaint because it was unclear whether G.A. Homes’ complaint regarding water service, as opposed to wastewater service, was properly answered.

On May 3, 2021, the Commission issued an initial telephonic hearing notice setting a formal call-in telephonic hearing for this matter for Monday, June 21, 2021 at 10:00 a.m. and assigning me as the presiding officer.  

On May 20, 2021, Aqua Pennsylvania filed an answer and new matter to G.A. Homes’ amended complaint.  Aqua Pennsylvania denied G.A. Homes’ applications for water connections were improperly denied.  Aqua Pennsylvania averred the applications for water and sewer connections are intertwined and that the water connection is dependent on the sewer connection, which is subject to a DEP moratorium.  On May 21, 2021, Aqua Wastewater and Aqua Pennsylvania (collectively, Aqua) filed a motion for continuance of the June 21, 2021 telephonic hearing due to the unavailability of a potential witness.  The motion for continuance stated its request was unopposed.  The motion for continuance was granted by order dated May 27, 2021, and the hearing scheduled for June 21, 2021 was rescheduled for Wednesday, August 18, 2021, beginning at 10:00 a.m.

On June 11, 2021, counsel for G.A. Homes filed a reply to new matter of Aqua Pennsylvania, Inc. and a reply to new matter of Aqua Pennsylvania Wastewater, Inc., reiterating the reasons for its amended complaint and the relief requested therein.
.    
On July 28, 2021, counsel for Aqua sent an e-mail to me and counsel for G.A. Homes, requesting that the hearing scheduled for August 18, 2021 be converted to a prehearing conference pursuant to 52 Pa. Code § 5.221.  Counsel for Aqua averred that a prehearing conference would serve to clarify the relief that the Commission can direct and provide parties an opportunity to stipulate to facts that are not in dispute.  By e-mail dated July 28, 2021, counsel for G.A. Homes stated there was no objection to converting the August 18, 2021 hearing to a prehearing conference, and then scheduling a hearing within 30 days of the prehearing conference date.  An order was issued on August 2, 2021, converting the August 18, 2021 hearing to a prehearing conference, and setting forth rules governing the prehearing conference.

Both parties filed prehearing memorandum in advance of the prehearing conference.  The prehearing conference was held on August 18, 2021, as scheduled.  Ronnie Fischer, Esquire appeared on behalf of G.A. Homes and Margaret Morris, Esquire appeared on behalf of Aqua.

	On August 20, 2021, I issued a scheduling order that established the following schedule for written testimony, hearings, and briefs:

	G.A. Homes Direct Testimony
	September 29, 2021

	Aqua Rebuttal Testimony
	October 13, 2021

	G.A. Homes Surrebuttal Testimony
	October 20, 2021

	Hearings
	October 27 and 28, 2021

	Main Brief
	December 20, 2021

	Reply Brief
	January 4, 2022



On September 13, 2021, G.A. Homes filed a motion to extend deadlines and continue hearing (G.A Homes’ motion).  G.A. Homes’ motion states, on August 24, 2021, DEP received Aqua’s Corrective Action Plan (CAP), which includes a request that Aqua be awarded a specified number of sewer connections in Masthope this year and next year, with the limitation on new connections in Masthope being accordingly modified to permit these connections.  G.A. Homes’ motion also avers that it spoke to DEP’s Planning Section Chief regarding the CAP and, based on these conversations, counsel for G.A. Homes understands that the CAP is likely to be approved, and the requested connections awarded by December 31, 2021.  G.A. Homes also avers that, once the connections are awarded, Aqua is responsible for allocating the connections without requiring any approval from DEP.  G.A. Homes believes that this matter can be resolved if it is awarded the requested connections on or before January 15, 2022, which could happen either as part of an agreement with Aqua or naturally as part of Aqua’s process in awarding connections.  G.A. Homes requests that the deadlines be extended as follows:

	G.A. Homes Direct Testimony
	February 28, 2022

	Aqua Rebuttal Testimony
	March 15, 2022

	G.A. Homes Surrebuttal Testimony
	March 28, 2022

	Hearings
	April 2022


 
G.A. Homes’ motion also states it believes it would be helpful to schedule a prehearing conference by telephone in January of 2022.
On September 10, 2021, Aqua filed a letter stating it will not oppose the motion to extend deadlines.  The purpose of this order is to grant the motion to extend deadlines and continue hearing and provide further instructions regarding this matter. 

Section 5.483 of the Commission’s regulations provides presiding officers with the authority to regulate the course of proceedings.  52 Pa.Code § 5.483(a).  Presiding officers are required to conduct fair and impartial hearings and maintain order.  52 Pa.Code § 5.485(a).  Furthermore, the Commission’s regulations are to be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding and the presiding officer may, at any stage, disregard an error or defect of procedure which does not affect the substantive rights of parties.  52 Pa.Code § 1.2(a).  Except as otherwise provided by statute, requests for continuance of hearings or for extension of time in which to perform an act required or allowed to be done at or within a specified time by this title or by order of the Commission or presiding officer, shall be by motion in writing, timely filed with the Commission, stating the facts on which the application rests.  52 Pa.Code § 1.15(b).  Only for good cause shown will requests for continuance be considered.  Id.

In this case, there is good cause for the motion to be granted and for the litigation schedule to be suspended.  Under the current procedural schedule, the parties will need to file written testimony, participate in evidentiary hearings, and submit briefs on or before January 4, 2022.  However, G.A. Homes’ motion avers it is likely to receive the relief it seeks, i.e., connection of its properties to Aqua’s water and wastewater systems, by December 31, 2021.  Therefore, G.A. Homes may receive the relief it seeks without the parties and Commission needing to expend resources to address its complaint.  Additionally, Aqua filed a letter stating it would not oppose this motion.  By suspending the litigation schedule, Aqua may be able to avoid expending resources to defend itself.  Therefore, good cause exists to grant the motion to avoid unnecessary expenditure of parties’ resources.  

G.A. Homes motion also proposes that a prehearing conference be scheduled for January of 2022, and that a new set of deadlines for testimony and hearings be established for 2022.  However, rather than establish new deadlines now, parties will each be directed to file a status report in 90 calendar days, i.e., by December 13, 2021, which shall at least include each party’s understanding of the status of the issues in dispute and the need for further proceedings. 

In the interim, the parties are encouraged to continue to pursue settlement discussions.  The Commission strongly encourages settlement and, to the extent that a settlement can be obtained to resolve the complaint, no hearing will be required.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the motion to extend deadlines and continue hearing filed on September 13, 2021 by G.A. Homes, Inc. is hereby granted.

2. That the litigation schedule established in the August 20, 2021 scheduling order is suspended.

3. That each party is directed to file a status report in 90 calendar days, i.e., by December 13, 2021, which shall at least include each party’s understanding of the status of the issues in dispute and the need for further proceedings.

4. That the parties are encouraged to pursue settlement discussions.


Date:	 September 14, 2021  				/s/		
				John M. Coogan
			Administrative Law Judge


4
C-2021-3023766 - G.A.HOMES, INC. v. AQUA PENNSYLVANIA WATER

GA HOMES INC
1095 TEXAS PALMYRA HIGHWAY
SUITE 5
HONESDALE PA  18431
570.229.5550
Grace.anderson18@yahoo.com
 
RONNIE J FISCHER ATTORNEY
BUGAJ/FISCHER PC
PO BOX 390
308 NINTH ST
HONESDALE PA  18431
570.253.3021
ronnie_fischer@hotmail.com
Accepts eService
Representing GA Homes Inc

MARGARET MORRIS ESQUIRE
REGER RIZZO & DARNALL
CIRA CENTRE 13TH FL
2929 ARCH STREET
PHILADELPHIA PA  19104
215.495.6524
mmorris@regerlaw.com
Accepts eService

