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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Petition for Reconsideration from Staff Action (Petition) regarding 191 North Auto Parts, LLC (191 North or Petitioner), filed on April 5, 2021.[footnoteRef:1]  Mr. Zito filed the Petition in response to a Secretarial Letter issued by the Commission on April 1, 2021 (April 2021 Secretarial Letter).  For the reasons stated herein, we shall deny the Petition, consistent with this Opinion and Order.  [1: 	The Petition is a letter dated April 5, 2021 and signed by Leonard N. Zito (Petitioner or Mr. Zito), identified as “President.”  Petition at 3.] 


History of the Proceeding

On May 29, 2014, the Commission issued a Certificate of Public Convenience (Certificate) to 191 North, at Docket Nos. A-2014-2408122 and A‑8916373, for authority to transport, as a motor common carrier, property, excluding household goods in use, between points in Pennsylvania.

On December 16, 2020, the Commission’s Bureau of Investigation and Enforcement (I&E) initiated a Formal Complaint (Complaint) against 191 North with its principal place of business at 641 Market Street, Bangor, Pennsylvania 18013.  In the Complaint, I&E stated that effective December 6, 2020, all authority issued to 191 North is suspended for failure to maintain evidence of liability and cargo insurance on file with this Commission, a violation of 66 Pa. C.S. § 512, 52 Pa. Code § 32.2(c) and 52 Pa. Code § 32.11(a), 52 Pa. Code § 32.12(a) or 52 Pa. Code § 32.13(a).  The Complaint detailed that a civil penalty of five hundred dollars ($500) would be assessed on 191 North for the violation.  Complaint at 1.  Specifically, I&E stated in the Complaint that, if 191 North did not file an Answer to the Complaint, I&E would request that the Commission issue an Order that:  (1) cancels the Certificate held by 191 North for failure to maintain evidence of current insurance on file with the Commission; (2) imposes a penalty of $500 for the activity described in the Complaint; (3) orders such other remedy as the Commission may deem to be appropriate, including the suspension of vehicle registrations; and (4) imposes additional fines on 191 North should cancellation of its Certificate occur.  Id.  

Attached to the Complaint was a Notice informing 191 North that, in accordance with 52 Pa. Code § 5.61, it must either file an Answer to the Complaint within twenty (20) days or pay the stated civil penalty and cause its insurer to file proper evidence of current insurance within twenty (20) days of the date of service of the Complaint.  The Notice further specified that, “[i]f you are a corporation, you must be represented by legal counsel.  52 Pa. Code §1.21.”  Complaint at 3.

The Commission’s Secretary served the Complaint on 191 North on January 7, 2021, by email.  As of the date of the April 2021 Secretarial Letter, 191 North had not filed an Answer to the Complaint nor had its insurer filed evidence of liability and cargo insurance with the Commission.  April 2021 Secretarial Letter at 1.

[bookmark: _Hlk41394315]On April 1, 2021, the Commission issued the April 2021 Secretarial Letter advising 191 North that, due to its failure to file an Answer to the Complaint and to have its insurer file evidence of insurance with the Commission, the allegations of the Complaint were deemed admitted, its Certificate was cancelled, and it was assessed a civil penalty of $500 for failure to maintain evidence of insurance on file with the Commission.  April 2021 Secretarial Letter at 1.

The April 2021 Secretarial Letter further advised that the Commission would request that the Pennsylvania Department of Transportation put an administrative hold on 191 North’s vehicle registrations, such that 191 North would not be able to register any new vehicles or renew any existing vehicle registrations until all past due assessments are paid, all past due civil penalties are paid, all insurance filings are up to date, and it holds an active Certificate issued by the Commission.  April 2021 Secretarial Letter at 1.

The April 2021 Secretarial Letter also notified 191 North that, if it disagreed with the Commission’s determination, it should e-file a Petition for Reconsideration from Staff Action to the Commission’s Secretary within twenty (20) days of the date of the April 2021 Secretarial Letter.[footnoteRef:2]  Instructions regarding the form and content of such a Petition were provided, including references to the inclusion of relevant documentation and verification with an original signature.  Specific citations to relevant Commission Regulations were listed and a sample Verification form was also supplied.  Finally, the April 2021 Secretarial Letter instructed 191 North, if it believed the letter was received in error, to contact the Compliance Office of the Motor Carrier Services and Enforcement Division, in the Commission’s Bureau of Technical Utility Services, at a designated telephone number within ten (10) days of the date of the April 2021 Secretarial Letter.  April 2021 Secretarial Letter at 2. [2: 	It should be noted that, on or about March 16, 2020, the Commission’s offices were closed due to the Coronavirus pandemic (COVID-19 pandemic).  As such, the April 2021 Secretarial Letter stated that all parties to pending Commission proceedings “must open an e-filing account through the Commission’s website, use e‑filing and accept e-service as required by the Commission’s Emergency Order at Docket Number M-2020-3019262.”  April 2021 Secretarial Letter at 2 (emphasis omitted).] 


As stated, supra, on April 5, 2021, Mr. Zito filed the instant Petition.[footnoteRef:3]  No Answer to the Petition has been filed. [3: 	While the Petition does not contain a notation that it has been electronically filed or a signature block with email address, our records indicate that the Petitioner filed the Petition electronically on the Commission’s e-filing system.  Although the execution does not strictly comply with 52 Pa. Code § 1.35(a)(2),(i),(ii), we will accept the filing in order to secure a just, speedy, and inexpensive determination in this proceeding, consistent with 52 Pa. Code § 1.2(a).] 

 
Discussion

Legal Standards
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In considering this Petition, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

We begin by considering the nature of the instant Petition, because the analysis to be applied depends on the type of filing before us.  The instant Petition challenges the action taken in a Secretarial Letter.  We shall regard the Petition as a Petition for Reconsideration from Staff Action, pursuant to 52 Pa. Code § 5.44(a).

Petitions for Reconsideration from Staff Action are governed by Section 5.44(a) of the Commission's Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.44(a), which provides the following:

Actions taken by staff, other than a presiding officer, under authority delegated by the Commission, will be deemed to be the final action of the Commission unless reconsideration is sought from the Commission within 20 days after service of notice of the action, unless a different time period is specified in this chapter or in the act.

52 Pa. Code § 5.44(a).

Under Section 512 of the Public Utility Code (Code), the Commission has the authority to require insurance.  66 Pa. C.S. § 512.  Commission Regulations require that motor carriers of passengers operating in Pennsylvania maintain insurance from an insurer authorized to do business in Pennsylvania, which has been filed with and approved by the Commission.  52 Pa. Code § 32.11.

In considering the appeal from Staff Action, the Petition and compliance with Commission Regulations, Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this proceeding, the Petitioner is the party seeking affirmative relief from the Commission.  Therefore, the Petitioner is the party with the burden of proof.  See Application of 610 Hauling, LLC, t/a College Hunks Hauling Junk, for the right to begin to transport, as a common carrier, by motor vehicle, household goods in use, from points in the counties of Chester, Delaware, Montgomery, Philadelphia, and Bucks, to points in Pennsylvania, Docket Nos. A-2012-2334103 and A-8915269 (Order entered November 5, 2015), citing Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

In Se-Ling Hosiery v. Margulies, supra, the Pennsylvania Supreme Court held that the term "burden of proof" means a duty to establish a fact by a preponderance of the evidence.  The term "preponderance of the evidence" means that one party has presented evidence that is more convincing, by even the slightest degree, than the evidence presented by the opposing party.  Additionally, the Commission must ensure that the decision is supported by substantial evidence in the record.  The Pennsylvania appellate courts have defined substantial evidence to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion; more is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Application of 610 Hauling, LLC, t/a College Hunks Hauling Junk, supra, citing Norfolk & Western Railway Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Department of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

Petition and Disposition

The Petition consists of:  (1) a response to the April 2021 Secretarial Letter and a Verification statement, both signed by Mr. Zito;[footnoteRef:4] (2) a copy of the April 2021 Secretarial Letter; (3) a copy of a letter dated February 1, 2021, addressed to 191 North at 1121 Valley View Drive, Bangor, Pennsylvania 18013-5901 (Valley View Address), from Joseph P. DeLorenzo (Mr. DeLorenzo), Director, Office of Enforcement and Compliance for the U.S. Department of Transportation, 1200 New Jersey Avenue S.E., Washington, D.C. 20590, with the subject “Action Required: Out of Service/Revocation Warning Letter” (US DOT Warning Letter); (4) a copy of a letter dated February 16, 2021, addressed to Phillip Jones (Mr. Jones), New Entrant Administrator, Pennsylvania Public Utility Commission, Scranton State Office, Room 320, 100 Lackawanna Avenue, Scranton, Pennsylvania 18503, from 191 North at the Valley View Address, with the subject “191 North Auto Parts, LLC/USDOT Number 2830367,” and signed by Mr. Zito (Jones Letter); and (5) a copy of a letter dated February 19, 2021, addressed to both Mr. Jones and Mr. DeLorenzo, from 191 North at the Valley View Address, with the subject, “USDOT Number 2830367, 191 North Auto Parts, LLC,” and signed by Mr. Zito (Jones and DeLorenzo Letter).[footnoteRef:5]  Petition at 1-13. [4: 	As discussed, supra, the Petition was filed by Mr. Zito regarding 191 North.  Petition at 3.]  [5: 	We note that in the Jones Letter and the Jones and DeLorenzo Letter, Mr. Zito is identified as the “Owner” of 191 North.  Petition at 11, 13.] 


In the Petition, Mr. Zito argues that 191 North never received the Complaint, and that 191 North has maintained proper liability insurance.  Petition at 1.  The Petitioner provides that 191 North did receive the US DOT Warning Letter, explaining that because the letter was delivered on February 12, 2021, 191 North was unable to respond within ten (10) days of the letter dated February 1, 2021.  Mr. Zito refers to the Jones Letter to note that 191 North responded to the US DOT Warning Letter and attempted to contact Mr. Jones by telephone and by email, but a reply was not received.  The Petitioner also notes that the Jones and DeLorenzo Letter represents 191 North’s response to an “Order to Revoke” letter received on February 19, 2021.  Id. at 2.  Mr. Zito closes his Petition by asserting that the allegations of the April 2021 Secretarial Letter are incorrect and, although 191 North no longer engages in interstate commerce, it does maintain proper insurance.  Id. at 3.

As previously stated, 191 North’s Petition was filed in response to the April 2021 Secretarial Letter which, inter alia, cancelled the Company's Certificate.  In its Petition, 191 North avers that it did not receive the Complaint letter.  191 North also avers, inter alia, that it tried contacting the Commission personnel by phone and by email to no avail.  Petition at 2.

The April 2021 Secretarial Letter noted the Petitioner failed to file a timely Answer to the Complaint and failed to have its insurer file evidence of insurance with the Commission.  The April 2021 Secretarial Letter, therefore, concluded that the allegations of the Complaint were admitted, and the Complaint was sustained.  April 2021 Secretarial Letter at 1.

[bookmark: _Hlk81223879]Upon review, we conclude that the Petitioner has presented no grounds on which to overturn the conclusions of the April 2021 Secretarial Letter.[footnoteRef:6]  As previously noted, the Commission informed the Petitioner that due to the pandemic emergency, the Commission has no access to mail delivery and thus all Parties to proceedings pending before the Commission “must open an e-filing account through the Commission’s website, use e-filing and accept e-service as required by the Commission’s Emergency Order at Docket Number M-2020-3019262.”  April 2021 Secretarial Letter at 2 (emphasis omitted).  If a filing contains confidential or proprietary material, the filing may be sent to Secretary Chiavetta at rchiavetta@pa.gov.  The Commission’s case management system indicates that the Complaint and the April 2021 Secretarial Letter were e-served.  Specifically, the Commission’s records show that the Complaint was served to the email address on file with the Commission for 191 North and not returned as undeliverable.   [6: 	At the outset, we note that this is a non-adversarial proceeding, as defined in Section 1.8(a) of our Regulations, 52 Pa. Code § 1.8(a).  Although I&E filed a Complaint against 191 North, the Petitioner did not file an Answer contesting the allegations in the Complaint.  Under the circumstances, the instant Petition was properly filed by Mr. Zito, who is listed in 191 North’s Application, at Docket No. A‑2014-2408122, as the sole member of 191 North, a limited liability company.  See 52 Pa. Code § 1.21(c). ] 


Therefore, we find that the Complaint was served on the Petitioner.  Further, other than mere assertions that the Petitioner attempted to contact, via phone and email, the name of Commission personnel within the twenty days stated in the letter, the Petitioner does not present any proof.  The Petitioner did not file an Answer to the Complaint nor did it file any proof that its insurer filed, or attempted to file, the requisite insurance.  Moreover, the Petitioner has attached no documentation to support any of the above averments.  We note that the carrier, as the regulated entity, remains ultimately responsible for adherence to the requirements of the Code and the Commission's Regulations.  This result is consistent with the result in numerous similar cases.  See Pa PUC v. Hearts on Wheels Senior Transportation Service Co., Docket No. C-2020-3019987 (Order entered May 26, 2021); Pa. PUC v. David's Transport, Inc., Docket Nos. C-2019-3007384 and A-8911341 (Order entered March 17, 2021); Pa. PUC v. Harrisburg City Cab, Inc. T/D/B/A Harrisburg City Cab and Liberty Cab, Docket No. C-2019-3015167 (Order entered July 16, 2020) (Harrisburg City Cab); Pa. PUC, BI&E v. On Time Delivery, Inc., Docket Nos. A‑00106161, C‑2011-2267466 (Order entered April 12, 2012); Pa. PUC, BTS v. Concord Limousine, Inc., t/a Concord Coach Taxi, Docket No. C-2010-2187221 (Order entered May 9, 2011); Pa. PUC, BTS v. Stephan & Son Trucking, Inc., Docket Nos. A-00119021, C-2011-2237981 (Order entered September 23, 2011).

Conclusion

For the reasons set forth above, we will deny the instant Petition for Reconsideration from Staff Action, consistent with this Opinion and Order; THEREFORE, 

		IT IS ORDERED:

1. That the Petition for Reconsideration from Staff Action, filed on April 5, 2021, by Leonard N. Zito, regarding 191 North Auto Parts, LLC, is denied, consistent with this Opinion and Order.

2. That, within thirty (30) days of the entry date of this Opinion and Order, 191 North Auto Parts, LLC shall remit five hundred dollars ($500), payable by certified check or money order, to “Commonwealth of Pennsylvania” and sent to:

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building
400 North Street
Harrisburg, PA  17120

3. That a copy of this Opinion and Order shall be served upon the Financial and Assessment Chief, Office of Administrative Services.

4. That a copy of this Opinion and Order shall be served upon the Bureau of Technical Utility Services.
5. That, if 191 North Auto Parts, LLC fails to make the payment required by Ordering Paragraph No. 2, above, within thirty (30) days of the entry date shown on the last page of this Opinion and Order, it is further ordered:

a. That the Bureau of Administrative Services, Assessment Section, shall refer this matter to the Pennsylvania Office of Attorney General for appropriate action; and

b. That all parties are hereby placed on notice of the Commission’s intent to consider pursuing all remedies, provided by law, including criminal prosecution as well as the initiation of an enforcement proceeding in the Commonwealth Court, pursuant to Pa. R.A.P. Rule 3761.

6. 	That upon receipt of the payment of $500 from 191 North Auto Parts, LLC, as directed by Ordering Paragraph No. 2 above, this proceeding, at Docket No. C-2021-3023478 be marked closed.

7. 	That upon payment of all fines and resolution of any outstanding Commission matters, 191 North Auto Parts, LLC may file with the Commission a new application to provide common carrier service.

BY THE COMMISSION,
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Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:   September 15, 2021

ORDER ENTERED:  September 15, 2021
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