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OPINION AND ORDER

BY THE COMMISSION:
	Before the Pennsylvania Public Utility Commission (Commission) is the Petition for waiver or amendment pursuant to Sections 5.41 and 5.43 of the Commission’s regulations, 52 Pa. Code §§ 5.41, 5.43, filed by Interstate Gas Supply, Inc., d/b/a IGS Energy (IGS).  In their Petition, IGS seeks to [BEGIN CONFIDENTIAL] [END CONFIDENTIAL] amend its natural gas supplier license to include a joint venture partner, Dominion Energy Solutions, Inc. (DES).  Alternatively, IGS seeks waiver of Chapter 62 of the Commission’s regulations, governing licensing requirements for Natural Gas Suppliers.  For the reasons set forth below, we deny the Petition.



Legal Standard
As the party seeking affirmative relief from the Commission the petitioner bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa.C.S. § 332(a).  Burden of proof is a duty to establish a fact by a preponderance of the evidence.  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery, Inc. v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, this Commission's decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (Pa. 1980).

	Section 5.43(a) of the Commission's regulations sets forth the requirements for any petition seeking waiver of a Commission regulation.

	A petition to the Commission for the issuance, amendment, waiver or repeal of a regulation must set forth clearly and concisely the interest of the petitioner in the subject matter, the specific regulation, amendment, waiver or repeal requested, and cite by appropriate reference the statutory provision or other authority involved. The petition must set forth the purpose of, and the facts claimed to constitute the grounds requiring the regulation, amendment, waiver or repeal. Petitions for the issuance or amendment of a regulation shall incorporate the proposed regulation or amendment.  
52 Pa. Code §  5.43(a).

	Waivers of Commission regulations are not liberally construed or lightly granted. Waivers are not granted implicitly or of unlimited duration.  Waivers sought must narrowly crafted and generally temporary in nature.  See 52 Pa. Code § 5.43; PGW 2014-2016 USECP, Docket No. M-2013-2366301, at 48 (Order entered August 22, 2014), 

citing Petition of Met-Ed for Waiver of 52 Pa. Code § 56.97, Docket No. P- 2013- 2384967, at 3 (Order entered November 14, 2013). 

	Section 2208 provides in pertinent part that:

Requirements for Natural Gas Suppliers.--No entity shall engage in the business of a natural gas supplier unless it holds a license issued by the Commission.  To the extent that a natural gas distribution company provides natural gas supply service outside of its chartered or certificated territory, it also must hold a license.  A license shall not be required for customers who make de minimis incidental sales or resales to themselves, an affiliate or to other nonresidential retail gas customers.  
66 Pa.C.S. § 2208.
	A natural gas supplier is defined as:
An entity other than a natural gas distribution company, but including natural gas distribution company marketing affiliates, which provides natural gas supply services to retail gas customers utilizing the jurisdictional facilities of a natural gas distribution company.  The term includes a natural gas distribution company that provides natural gas supply services outside its certificated service territories.  The term includes a municipal corporation, its affiliates or any joint venture, to the extent that it chooses to provide natural gas supply services to retail customers located outside of its corporate or municipal limits, as applicable, other than:

(i)   as provided prior to the effective date of this chapter, pursuant to a certificate of public convenience if required under this title;
(ii)  total natural gas supply services in de minimis amounts;
(iii) natural gas supply services requested by, or provided with the consent of, the public utility in whose certificated territory the services are provided; or

(iv) natural gas supply services provided to the municipal corporation itself or its tenants on land it owns or leases, or is subject to an agreement of sale or pending condemnation, as of September 1, 1999, to the extent permitted by applicable law independent of this chapter.

The term excludes an entity to the extent that it provides free gas to end-users under the terms of an oil or gas lease.  Notwithstanding any other provision of this title, a natural gas supplier that is not a natural gas distribution company is not a public utility as defined in Section 102 (relating to definitions) to the extent that the natural gas supplier is utilizing the jurisdictional distribution facilities of a natural gas distribution company or is providing other services authorized by the Commission. 
 
66 Pa.C.S. § 2202.

As used in the above definition of a natural gas supplier, the term natural gas supply services includes:  (i) the sale or arrangement of the sale of natural gas to retail customers; and (ii) services that may be unbundled by the Commission under Section 2203(3) of the Act (relating to standards for restructuring of the natural gas utility industry).

Petition
IGS and DES are licensed by the Commission as Natural Gas Suppliers (NGS) in the Commonwealth of Pennsylvania.  IGS is licensed in the natural gas distribution company (NGDC) service territories of Columbia Gas of Pennsylvania, Inc.; National Fuel Gas Distribution Corporation; PECO Energy Company; Peoples Natural Gas Company, LLC; Peoples Natural Gas Company, LLC - Equitable Division; Philadelphia Gas Works; and UGI Utilities Inc. - Gas Division.  DES is licensed in the all the same NGDC service territories as IGS: Columbia Gas of Pennsylvania, Inc.; National Fuel Gas Distribution Corporation; PECO Energy Company; Peoples Natural Gas Company, LLC; Peoples Natural Gas Company, LLC - Equitable Division; Philadelphia Gas Works; and UGI Utilities, Inc. – Gas Division, but also DES is licensed in the additional NGDC service territories of Peoples Gas Company, LLC, and Valley Energy, Inc.  DES is owned by Dominion Energy, Inc. (Dominion).

[bookmark: _Hlk82086499]	IGS is purchasing DES’ residential and small commercial natural gas customer contracts.  Petition at 2.  In 2019, IGS entered into an agreement with Dominion for the sale of these contracts, as well as those of SCANA Energy Marketing (SCANA), to IGS.  Id.  To conduct this purchase, Dominion formed Wrangler Retail Gas Holdings, Inc., which is owned 80% by IGS and 20% by Dominion.  Id.  SCANA and DES then contributed [BEGIN CONFIDENTIAL] [END CONFIDENTIAL] out-of-state customers to Wrangler, respectively, which then transferred these customers to IGS Retail, LLC (IGS Retail), a wholly owned subsidiary of Wrangler.  Id. at 2-3.  By the end of 2021, Dominion will contribute 100% of its equity interests in DES to Wrangler, which will result in Wrangler acquiring the approximately [BEGIN CONFIDENTIAL] [END CONFIDENTIAL] Pennsylvania customers of DES.  Id. at 3.  Again, Wrangler will transfer these customers to its subsidiary IGS Retail.  IGS claims it will be fully responsible for all aspects of customer service for Wrangler and IGS Retail customers.  Id.

	[BEGIN CONFIDENTIAL] [END CONFIDENTIAL]

On June 16, 2021, IGS filed the instant Petition requesting waiver of Commission regulations and amendment of its NGS license to allow IGS to serve the Pennsylvania customers of DES through a separate entity, IGS Retail, without the need to obtain a separate license for IGS Retail.  Id. at 5.

C.	Disposition
	Based on the definition of Natural Gas Supplier provided in Section 2202, IGS Retail would qualify as a Natural Gas Supplier subject to licensure under Section 2208 and the Commission’s applicable regulations.  IGS Retail would sell natural gas to retail gas customers utilizing the jurisdictional facilities of a natural gas distribution company.  IGS asks that we waive the requirement for IGS Retail to be licensed, despite the fact that IGS Retail would meet the definition of an NGS, because IGS commits to managing the customer relationship for IGS Retail.  “Agencies are creatures of statute and, thus, only have the authority to act pursuant to their official duties as established by their enabling legislation.”  Dep't of Health v. Off. of Open Recs, 4 A.3d 803, 814 (Pa. Cmwlth. 2010).  Section 2208 provides that no entity “shall engage in the business of a natural gas supplier unless it holds a license issued by the commission.”  66 Pa.C.S. § 2208(a).  The Commission is required to deny applications unless it finds that the entity is fit, willing, and able to provide the proposed service and follow the Commission’s regulations.  As the Commission is bound to this legislative mandate, it may not permit an entity that would fit the definition of an NGS to provide service without an NGS license.
	
	This Commission does not take lightly the legal relationship between natural gas customers and the Natural Gas Suppliers that serve them.  While IGS claims that it will be fully responsible for all aspects of customer service for the customers including call center activities, billing, enrollments, and termination of service,[footnoteRef:2] ultimately, that responsibility would be governed by the contractual relationship between the customer and IGS Retail.  And, aside from its bare assertions, IGS does not provide a legal basis which would make IGS liable for IGS Retail’s liabilities.  Parent companies like IGS and Wrangler, as well as the subsidiaries they control, "are not free to blur the lines of the capacity in which they act as it may suit them.”  Mortimer v. McCool, 255 A.3d 261, *21 (Pa. July 21, 2021). [2:  Petition at 3.] 


The Commission also has no information on the technical or financial fitness of IGS Retail to provide service.  Notably, IGS Retail has not shown that it is appropriately bonded in the service territory of each natural gas distribution company, which is required under the Commission’s regulations.  66 Pa.C.S. § 2208(c); 52 Pa. Code § 62.111.  Furthermore, IGS provides no timeframe for the end of the waiver it is seeking.  For the Commission to grant a waiver in these circumstances would require it to waive the entirety of its Chapter 62 NGS licensing requirements for an unknown period.  It is well‑established that when a petitioner seeks waiver, it bears the burden of justifying the waiver, the waiver should be narrowly sought, and waivers are generally temporary.  IGS has failed to meet its burden on these issues and the Commission therefore cannot grant a waiver of its regulations.

Lastly, while DES is licensed throughout the Commonwealth, a Commission review of IGS’ license history does not indicate that at any point IGS has been granted a license to provide service in the territories of the natural gas distribution companies of Peoples Gas Company, LLC, or that of Valley Energy, Inc.  Because DES is licensed in all service territories and customer classes, IGS may not serve all of DES’ customers without seeking to amend its license to include the service territories of Peoples Gas Company, LLC, and Valley Energy, Inc.  Notwithstanding any other issue, this precludes the requested relief of amending IGS’ license to include Wrangler and its subsidiaries as a joint venture partner under a single license held by IGS.  
		
CONCLUSION
[bookmark: _Hlk523839200]Based upon our review of the Petition, we deny the Petition for waiver of Commission NGS licensing regulations and we deny IGS’ Petition to Amend its Natural Gas Supplier license; THEREFORE,

	IT IS ORDERED:
[bookmark: _Hlk519855835]
1.	That the Petition of Interstate Gas Supply Inc., is denied, consistent with this Opinion and Order.  

2.	That a copy of this Order be served on all electric distribution companies, the Office of Consumer Advocate, the Office of Small Business Advocate, the Bureau of Investigation & Enforcement, Interstate Gas Supply, Inc., d/b/a IGS Energy, and all natural gas distribution companies.  

3.	That this proceeding at Docket No. P-2021-3026755 be marked closed.


[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  September 15, 2021

ORDER ENTERED:  September 15, 2021
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