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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Nancy Leininger					:	
							:
v. [bookmark: _Hlk33446303]:		C-2020-3021150
:		ON REMAND
Duquesne Light Company				:



FIRST INTERIM ORDER 
DENYING PETITION FOR LEAVE TO WITHDRAW FORMAL COMPLAINT WITHOUT PREJUDICE 

				HISTORY OF THE PROCEEDING

		On July 16, 2020, Nancy Leininger (Complainant) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) at Docket No. C-2020-3021150 against Duquesne Light Company (Duquesne Light or Respondent) alleging incorrect charges on her bill, and further alleging that Complainant’s service address, 106 Byron Rd., Pittsburgh, PA 15237 had a defective meter. Complaint ¶ 4.

On August 25, 2020, Duquesne Light filed a timely Answer and New Matter to the Complaint, arguing that the Complainant attempts to re-litigate issues already decided in a previous case against Duquesne Light, at Docket Number F-2018-3003226.

On September 21, 2020, the Company filed a Motion for Judgment on the Pleadings, requesting the Complaint be dismissed with prejudice on the basis of collateral estoppel.

On October 7, 2020, counsel for Complainant filed a response to the Motion for Judgment on the Pleadings in which she claimed that the meter is not at issue but that the Duquesne Light transformer serving the Property is the real cause of the high bill allegation. Response in Opposition to Motion for Judgment on the Pleadings, p. 2.

On January 6, 2021, the undersigned issued an Initial Decision granting the Motion for Judgment on the Pleadings and dismissing the Complaint, finding that re-litigation of the issues was barred by both the doctrines of res judicata and collateral estoppel and by Section 316 of the Pennsylvania Public Utility Code, 66 Pa. C.S. § 316.

Exceptions were filed by Complainant and reply exceptions were filed by Duquesne Light.  

On or about June 1, 2021, the Commission vacated the Initial Decision in the instant proceeding and remanded to the Office of the Administrative Law Judge for further proceedings.  The Commission found that, while the Complainant “cannot change the cause of action in an attempt to circumvent the final order of the Commission,” res judicata and issue preclusion could not be applied to the bills that were not subject of the prior proceeding. Opinion and Order, Docket No. C-2020-3021150, p. 6 (June 1, 2021).

On June 2, 2021, a hearing notice was issued scheduling an initial telephonic hearing for July 21, 2021.  A Prehearing Order was issued on June 8, 2021.  

On June 24, 2021, Complainant, through her counsel, filed a complaint in the Court of Common Pleas of Allegheny County, Pennsylvania at GD-21-7318 against Duquesne Light (Civil Action) alleging, similarly, that Duquesne Light overbilled Complainant due to a defective transformer.   

By email on Monday, July 19, 2021, Complainant’s counsel requested a continuance of the scheduled hearing on July 21, 2021, and provided Complainant’s proposed hearing exhibits.  The request was granted.

On July 20, 2021, a Cancelled/Rescheduled Initial Call-In Telephonic Hearing Notice was issued rescheduling the hearing for August 20, 2021.  

Duquesne Light filed Preliminary Objections in the Civil Action on August 4, 2021.  The Preliminary Objections in the Civil Action request that the Allegheny County Court of Common Pleas dismiss the Civil Action or transfer the matter to the Commission.  Complainant’s counsel filed a response to the Company’s Preliminary Objections on August 24, 2021.  Oral argument on the Preliminary Objections is currently scheduled for November 4, 2021, in the Court of Common Pleas of Allegheny County, Pennsylvania.  

On August 18, 2021, Complainant’s counsel filed the instant Petition for Leave to Withdraw Formal Complaint Without Prejudice, pursuant to 52 Pa. Code § 5.94(a), on the basis that counsel for Complainant intends to file a motion in the pending Civil Action with the Allegheny Court of Common Pleas at Docket No. GD-21-7318 for an inspection of the transformer serving the Property. Petition, ¶¶ 10-11.  The undersigned canceled the hearing scheduled for August 20, 2021, and directed counsel for Duquesne Light to file an answer to the Petition.  On August 27, 2021, counsel for Duquesne Light filed an answer to the Petition requesting that the Petition be denied with prejudice, or that this proceeding be held in abeyance until after the Preliminary Objections in the Civil Action are ruled upon.

			DISCUSSION

The Commission's Rules of Practice and Procedure at 52 Pa. Code § 5.94(a) permit parties to petition to withdraw pleadings in a contested proceeding:

Except as provided in subsection (b), a party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties. The petition must set forth the reasons for the withdrawal. A party may object to the petition within 10 days of service. After considering the petition, an objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted.
In deciding whether to grant a party’s request to withdraw a pleading, the Presiding Officer or the Commission must consider: (1) the petition, (2) objections to the petition, if any, and (3) the public interest.  Robinson-Dunbar v. PECO Energy Co., Docket No. C-2020-3019494, 2020 WL 4207491, at *2 (July 15, 2020).

The undersigned concludes it would not be in the public interest to grant the Petition for Leave to Withdraw Complaint Without Prejudice while preliminary objections are pending in the Civil Action before the Court of Common Pleas of Allegheny County, Pennsylvania involving the issues raised in this formal complaint proceeding.  

		THEREFORE,

		IT IS ORDERED:

1. That the Petition for Leave to Withdraw Complaint Without Prejudice
is denied. 

2. That this matter is continued generally, and each party is directed to 
file and serve a status report on or before November 30, 2021.          


Date:  September 15, 2021						/s/				
							Mark A. Hoyer											Deputy Chief Administrative Law Judge
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