BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Clarence Lewis					:
	: 		F-2021-3027974
	v.						:		
							:
PPL Electric Utilities Corporation	:



ORDER
JOINING VERDE ENERGY USA, INC. AS AN INDISPENSABLE PARTY


On July 13, 2021, Clarence Lewis filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL), docket number F-2021-3027974.  The complaint is an appeal of a decision of the Commission’s Bureau of Consumer Services, case number 3786913.  In the formal complaint, Mr. Lewis complained that “PPL enrolled me with Verde Energy.  I was being charged roughly 18 cents a kwh.”  Mr. Lewis requested that his bill be adjusted to PPL’s rate and noted that he filed for bankruptcy on April 30, 2019.  Mr. Lewis stated that he was not aware that he was being charged more until a few months prior to filing the complaint.

On September 7, 2021, PPL filed an answer in response to Mr. Lewis’ complaint.  In its answer, PPL admitted or denied the various averments made in the complaint.  In particular, PPL averred, among other things, that, on January 29, 2018, Mr. Lewis’ wife  contacted PPL to enroll with Verde Energy USA, Inc. (Verde) as its electric generation supplier. PPL added that, on March 29, 2021, Ms. Lewis requested that the contract with Verde be cancelled.  On April 28, 2021, PPL issued a ten-day termination notice due to an outstanding balance on the account of $16,909.05.  PPL concluded its answer by requesting that the complaint be denied.

On September 14, 2021, the Commission issued a hearing notice setting an initial call-in telephonic hearing for this matter for Thursday, October 21, 2021 at 10:00 a.m. and assigning me as the presiding officer.  A prehearing order was issued on September 17, 2021 setting forth various rules that would govern that hearing.

The hearing convened as scheduled on October 21, 2021.  However, a fire drill began at 10:00 a.m. in the Commonwealth Keystone Building in Harrisburg where the hearing was being initiated by the presiding officer.  As a result, the hearing was not able to be held on October 21, 2021.  During a subsequent exchange of emails with the parties and following a review of the complaint filed by Mr. Lewis, it became clear that Verde should be joined in this proceeding as an indispensable party.  

In Pennsylvania, “an indispensable party is one whose rights are so directly connected with and affected by litigation that he must be a party of record to protect such rights, and his absence renders any order or decree of court null and void for want of jurisdiction.”  Columbia Gas Transmission Corp. v. Diamond Fuel Co., 464 Pa. 377, 379 (Pa. 1975).  Failure to join an indispensable party goes to the court’s jurisdiction and, if not raised by the parties, should be raised sua sponte. Posel v. Redevelopment Authority of Philadelphia, 71 Pa. Commw. 115, 121 (1983).  The Pennsylvania Supreme Court has established that “the basic inquiry in determining whether a party is indispensable concerns whether justice can be done in the absence of a third party … In order to make the analysis, however, one must refer to the nature of the claim and the relief sought.”  Cry, Inc. v. Mill Service, Inc., 536 Pa. 462, 486-489 (Pa. 1994).  Adopting the criteria articulated in Mechanicsburg Area School District v. Kline, 494 Pa. 476, 481 (Pa. 1981), the court’s test for determining indispensability involved “at least” the following considerations:

1. Do absent parties have a right or interest related to the claim?
2. If so, what is the nature of that right or interest?
3. Is that right or interest essential to the merits of the issue?
4. Can justice be afforded without violating the due process rights of absent parties?

In this case, based on a review of the complaint, application of the test for determining indispensability as set forth by the Pennsylvania Supreme Court supports finding that Verde should be joined as an indispensable party in this proceeding.  Mr. Lewis stated in his complaint that “PPL enrolled me with Verde Energy.  I was being charged roughly 18 cents a kwh.”  Mr. Lewis further stated that he was unaware that he was being charged more until a few months prior to filing the complaint.  As a result, Verde has a right or interest in this proceeding if it is determined that Mr. Lewis was incorrectly enrolled with Verde for his electric generation service or that he was not billed correctly by Verde.  Verde’s actions with regard to Mr. Lewis may constitute a violation of the Public Utility Code, a Commission order or regulation or a Commission-approved tariff of the company if proven by a preponderance of the evidence.  Verde may be subject to a civil penalty or be required to issue Mr. Lewis a refund.  Verde’s right or interest is essential to the merits of the case and justice cannot be afforded without Verde’s involvement in this proceeding.

It may well be, however, that Verde has not violated the Public Utility Code, a Commission order or regulation or a Commission-approved tariff of the company and may not be subject to a civil penalty or be required to issue Mr. Lewis a refund.  Regardless, the standard set forth by the Pennsylvania Supreme Court does not require that such matters be determined prior to a party being joined.  Due process necessitates that Verde be joined at this juncture so that all parties’ rights and interests are protected.  It would be a waste of scarce administrative and party resources to pursue this matter solely with PPL as respondent only to learn later that Verde should have been joined prior to a hearing.

Therefore, Verde will be joined as an indispensable party to this proceeding.  Verde will be given twenty (20) days from the date of today’s order to file an answer to the complaint filed by Mr. Lewis.  A further evidentiary hearing will also be scheduled for all parties to participate.  In the interim, the parties are reminded that Commission policy promotes settlements.  52 Pa. Code §5.231(a).  The parties are encouraged to commence settlement discussions amongst themselves for this proceeding as early as possible.  Even if the parties are unable to settle this case, they may still resolve some of the questions or issues during their discussions.  If the parties reach an agreement on all issues, a formal hearing will not be necessary.  The parties are also reminded that the presiding officer may participate in settlement discussions upon agreement of all parties.  52 Pa.Code § 5.223(c); see also, 52 Pa.Code § 5.231(c).

ORDER


		THEREFORE,

		IT IS ORDERED:
	
1. That Verde Energy USA, Inc. is formally joined to this proceeding at docket number F-2021-3027974 as an indispensable party.

2. That Verde Energy USA, Inc. shall file an answer to the complaint filed by Clarence Lewis on July 13, 2021 at docket number F-2021-3027974 within twenty (20) days of the date of this order.

3. That a further evidentiary hearing will be set for this case.

4. That the parties are encouraged to pursue settlement discussions.


Date:	October 25, 2021			/s/			
		Joel H. Cheskis
		Deputy Chief Administrative Law Judge


15
F-2021-3027974 - CLARENCE LEWIS v. PPL ELECTRIC UTILITIES CORPORATION
Revised October 7, 2021

CLARENCE LEWIS
312 CHURCH ST
TAYLOR PA  18517
570.892.2084
thekissofdeath86@gmail.com


KIMBERLY G. KRUPKA ESQUIRE
GROSS MCGINLEY LLP
33 S SEVENTH STREET
ALLENTOWN PA  18105
610.820.5450
kkrupka@grossmcginley.com
Accepts eService
(Representing PPL Electric Corp.)


