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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition of Core Communications, Inc. (Core) for Reconsideration & Clarification of Commission Opinion & Order (Petition), filed December 9, 2016.  The Petition seeks reconsideration and clarification of our Opinion and Order entered November 23, 2016 (November 2016 Order), relative to the above-captioned proceeding.  On December 20, 2016, XO Communications Services, LLC (XO) filed an Answer to the Petition (Answer).[footnoteRef:1] [1: 	On December 20, 2016, the entry of appearance and substitution of counsel on behalf of XO was also noted.] 


Core requests reconsideration and/or clarification of two issues determined in the November 2016 Order:  (1) Core requests reconsideration of the conclusion that toll-dialed Internet Service Provider (ISP)-bound telecommunications traffic is subject to the Federal Communications Commission’s (FCC’s) rate cap of $0.0007/MOU [Minutes of Use] and not its tariffed switched access rates; and (2) Core requests reconsideration and/or clarification of the November 2016 Order’s limitation of Core’s compensation claim for telecommunications traffic originated by XO subscribers and terminated on the Core network, for the period from February 2010, forward.  Petition at 1.  By Order entered December 22, 2016, we granted reconsideration, within the meaning of Pa. R.A.P. 1701(b)(3), pending review of, and consideration on, the merits of the Petition.

On consideration of the Petition and Answer thereto, we shall deny the Petition, consistent with the discussion in this Opinion and Order.  The Petition does not meet the well-established standards for reconsideration, rehearing, clarification or reopening set forth in Duick v. Pa. Gas & Water Co., 56 Pa. PUC 553, 558-559 (1983); 51 PUR4th 284, 288-289 (1983) (Duick).

I.	Background

The matter before the Commission is a dated formal complaint proceeding (Complaint) arising from a dispute between two competitive local exchange telecommunications carriers (CLECs) over the appropriate compensation for telecommunications traffic terminated on their respective networks.  What has resulted in the lengthy and contentious proceedings in this matter, inter alia, has been the difficulty presented to federal and state regulatory agencies to address the intricacy of the compensation regime for calls to ISPs.  See, e.g., XO Answer at 3, n. 2; also e.g., AT&T Communications of California, Inc. et al. v. PacWest Telecomm, Inc. et al., 651 F.3d 980, 984 (9th Cir. 2011) (PacWest):

Traditionally – that is, before the widespread adoption of dial-up internet connectivity – reciprocal compensation arrangements required the originating LEC to pay the terminating LEC for each minute of each call (i.e., each “minute of use,” or “mou”). . . .  The logic behind this system was that, over time, the number of calls going each way would be essentially the same, and no LEC would pay more than its fair share of the costs associated with terminating other LECs’ traffic. . . .  With the advent of dial-up internet access, however, this arrangement led to a classic example of regulatory arbitrage.  Certain CLECs (including Pac–West) took advantage of the traditional reciprocal compensation scheme to target as its customers a species of company that received a high number of telephone calls but originated very few—namely, ISPs offering dial-up internet access. . . .  Not only do ISPs rarely, if ever, make outgoing calls, but calls to ISPs are much longer than average telephone calls. . . .  Thus, CLECs predominantly serving ISP customers could collect huge sums in “reciprocal” compensation without ever having actually to reciprocate.

PacWest, 651 F.3d at 984; (notes, citations omitted).

We, additionally, cite to the extensive litigation involving Core in separate proceedings.  In those separate proceedings, due in substantial part to Core’s business model to predominantly serve ISPs, there has been an overlap of issues involving the appropriate compensation regime to be applied by the Commission in those proceedings to the specific facts of this dispute, consistent with federal law.  See November 2016 Order at 3-5, citing, inter alia AT&T v. Core Communications, Inc. and the Pa. PUC, 806 F.3d 715 (3rd Cir. 2015) (AT&T Third Circuit Decision).  In regard to the potential overlap of issues in other proceedings, Core states in its Petition that the filing of its Petition, and the arguments raised, shall not be construed to constitute any estoppel, modification, or waiver of Core’s rights with respect to judicial review or any argument it may raise on judicial review.  Petition at 1, n. 1.[footnoteRef:2] [2: 	See, e.g., Core Communications, Inc. v. Verizon PA and Verizon North, Docket Nos. C-2011-2253750, and C-2011-2253787 (Order entered December 23, 2016); (Order on reconsideration entered, April 20, 2017); 2017 WL 1739467 (Pa.P.U.C.) (Core/Verizon Order; Core/Verizon Reconsideration Order, respectively).  In these proceedings Core and the Commission are parties to pending federal litigation in which Core has appealed the decisions of the Commission.  See Core Communications, Inc. v. Pa. PUC, et al., Civil No. 1:20-CV-1802 (M.D. Pa. November 30, 2020).  In the federal litigation, Core asserts, inter alia:  (1) that the Commission’s interpretation of the ISP Remand Order, infra, is contrary to the FCC’s interpretation, and therefore, is preempted; (2) the Commission violated federal law when it interpreted an interconnection agreement (ICA) to permit Verizon Pennsylvania LLC, et al., to send Core “third-party” traffic over its interconnection trunks, but not compensate Core for such traffic; and (3) the Commission erred in not upholding Core’s position regarding carrier identification information needed by Core to bill the third-party carrier for such traffic.  The federal appeal, however, is to be distinguished from the facts of the instant Complaint, which does not involve the interpretation of rights and responsibilities arising under a negotiated ICA between a CLEC and an incumbent Local Exchange Carrier -LEC.  As noted, notwithstanding the overlap of Core’s jurisdictional position advocated in separate proceedings, this matter involves a dispute between telecommunications traffic exchanged between two CLECs who do not have a negotiated ICA addressing, inter alia, indirect ISP-bound traffic.] 


Core and XO are CLECs who are certificated by the Commission to provide competitive local exchange telecommunications services within the Commonwealth of Pennsylvania.  Local exchange service is also provided by incumbent local exchange telecommunications companies (ILECs or LECs).  See 66 Pa. C.S. §§ 3012, 3019; November 2016 Order at 2, n. 1.

Core provides CLEC and intrastate interexchange (IXC) telecommunications services in Pennsylvania and maintains a CLEC tariff (Pa. PUC Tariff No. 1), an IXC tariff (Pa. PUC Tariff No. 2), and an intrastate Switched Access Tariff (Pa. PUC Tariff No. 4) with the Commission.  November 2016 Order at 6.  Core’s primary business is dial-up ISP-bound traffic, although it was acknowledged that Core expanded into voice service starting in September 2009.  Id., citing Initial Decision (I.D.) issued May 18, 2012, Core Communications, Inc. v. XO Communications Services, Inc., Docket No. C-2009-2133609 (Core ID hereafter), Core ID Findings of Fact Nos. 16 and 17.

As noted, XO is certificated by the Commission as a CLEC and as well as an IXC in Pennsylvania.  XO’s primary business is local and long-distance voice service.  November 2016 Order at 6.

In its Complaint filed in 2009, Core alleged that since 2004, XO had refused to pay for approximately 2,758,625 intrastate minutes of telecommunications traffic that was originated by XO subscribers and terminated on Core’s network via an indirect interconnection between the carriers.  At all times material to this proceeding, Core and XO did not have a voluntarily negotiated telecommunications exchange agreement (TEA) providing for the reciprocal compensation of telecommunications traffic between their networks.  Termination of the telecommunications traffic on Core’s network, which originated from XO subscribers, was effectuated through a Verizon Pennsylvania Inc. (now Verizon Pennsylvania LLC) (hereinafter, Verizon) tandem switch.  See Core ID at 1; Finding of Fact Nos. 6‑7.  Core further alleged in its Complaint that XO refused to enter into a TEA for the exchange of telecommunications traffic.

XO’s position in the Complaint was that Core improperly back-billed it for the termination of indirect, local ISP-bound traffic for 2004 through 2008 at switched access rates when Core previously accepted “bill-and-keep” compensation and that Core’s alternative proposal for Total Element Long-Run Incremental Cost (TELRIC) billing for the telecommunications traffic at issue was illegal and unauthorized.  XO also denied that it refused to negotiate a TEA agreement with Core.  XO admitted, however, that it would not agree to the arrangement proposed by Core.  XO further took the position that the traffic for which compensation was sought was ISP-bound traffic.  As ISP-bound traffic, XO argued that such traffic was non-jurisdictional for Commission administration based on FCC decisions, which held that ISP-bound traffic is jurisdictionally interstate traffic.[footnoteRef:3] [3: 	See November 2016 Order at 3, n. 3 citing In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, Developing a Unified Intercarrier Compensation Regime, Intercarrier Compensation for ISP-Bound Traffic, Order on Remand and Report and Order and Further Notice of Proposed Rulemaking, 24 FCC Rcd 6475 n. 69 (rel. November 5, 2008), summarized at 73 Fed. Reg. 72732 (December 1, 2008) ([Second] ISP Remand Order; alternately referred to as Mandamus Order).] 


Core and XO jointly requested a stay of the proceedings in this matter pending the resolution of similar jurisdictional issues based on substantially similar facts in a separate Commission proceeding involving intercarrier compensation.  The stay was granted.  Thereafter, the matter proceeded to hearing.  November 2016 Order at 4, n. 4.  The holdings of various Commission proceedings and federal judicial and administrative holdings in other jurisdictions were applied to the instant Core Complaint proceeding, to the extent the holdings involved a similarity of facts and issues.  Id. at 5.[footnoteRef:4] [4: 	See Core Communications, Inc. v. AT&T Communications of Pennsylvania, Inc. et al., Docket Nos. C-2009-2108186 and C‑2009‑2108239 (Order entered December 5, 2012) (Core v. AT&T Order); Order on Reconsideration entered August 15, 2013 (Core v. AT&T Reconsideration Order).  In these cases, the Commission held, inter alia, that it had jurisdiction to rule on the reciprocal compensation dispute between the parties consistent with federal law.] 


In the Complaint, the essential issues on which Core and XO disagreed were:  (1) whether the dial-up internet traffic in dispute was local or non-local; (2) whether a higher intrastate access rate set under state law or the FCC’s Second ISP Remand Order rate cap of $0.0007 per minute of use (MOU) should apply to non-local ISP dial-up traffic; (3) the appropriate compensation for 180,858 minutes of non-local dial-up traffic in the 5119 CIC [Carrier Identification Code];[footnoteRef:5] (4) the appropriate compensation for 337,021 minutes of traffic in the 5607 CIC that lacked the CPN [Calling Party Number] for billing purposes; (5) whether an interest rate was appropriate for past traffic volumes; and (6) whether civil penalties should be assessed against XO.  November 2016 Order at 17-18. [5: 	See November 2016 Order at 7, n. 8, explaining the CIC as a four-digit number that an end-user dials, including 1, to reach their long-distance carrier of choice to make a long-distance call.  The CIC identifies, among other things, the particular long- distance carrier and other customers in order to bill and route traffic to them.; see also November 2016 Order at 17 (“CICs contain information that carriers use to determine what compensation one carrier owes another carrier for telecommunications service, typically at the wholesale level.  The two CICs at issue are 5607 and 5119.”).] 


On consideration of the Core ID, the Exceptions and Replies to Exceptions, our conclusions reached in the Complaint are reprinted below:

	For the reasons set forth in more detail below, the Commission concludes that the local and non-local dial-up ISP-bound traffic is subject to the ISP Remand Order rate cap of $0.0007/MOU and that the Commission has the requisite authority under the ISP Remand Order to establish that rate given the FCC’s non-exclusive jurisdiction recognized in the AT&T Third Circuit Decision.

	The Commission further concludes that the Minute of Use rate for all dial-up traffic in Carrier Identification Code 5119 during the February 2010-April 2011 period be set at $0.0007/MOU, including the 180,858 non-local dial-up minutes, and that the Minute of Use rate for all dial-up traffic in Carrier Identification Code 5607 during the February 2010-April 2011 period be set at $0.0007/MOU, excluding the 337,021 minutes that are not dial-up traffic.  The non-local 337,021 minutes that are not dial-up traffic and which lack Calling Party Numbers needed to bill properly for that traffic will be set at Core’s interstate rate.

	The Commission also concludes that the traffic arising in April 2011 and going forward shall be set based on this decision at rates that are also consistent with the FCC’s Transformation Order.  Finally, the Commission concludes that Core is authorized to collect interest at the rate of 6% simple interest beginning from the date that Core invoiced XO for the February 2010-April 2011 traffic up through the date Core issues a revised invoice to XO.  Finally, the Commission directs Core to issue a revised invoice to XO no later than thirty (30) days after entry of this Opinion and Order and that XO pay the revised invoice within thirty (30) days of receipt.

November 2016 Order at 18-19 (notes omitted).

Based on the foregoing, our November 2016 Order granted, in part, and denied, in part, the Core Complaint.  The pertinent Ordering Paragraphs of the November 2016 Order are reprinted, below:

	3.	That the Formal Complaint filed by Core Communications, Inc. against XO Communications Services, Inc., is sustained in part and denied in part, consistent with this Opinion and Order.

	4.	That Core Communications, Inc. is authorized to issue a revised invoice to XO Communications Services, Inc. in accordance with the terms of this Opinion and Order.

	5.	That the Minute of Use rate for all dial-up traffic in Carrier Identification Code 5119 during the February 2010-April 2011 period be set at $0.0007/MOU, including the 180,858 non-local dial-up minutes.

	6.	That the Minute of Use rate for all dial-up traffic in Carrier Identification Code 5607 during the February 2010-April 2011 period be set at $0.0007/MOU, excluding the 337,021 minutes that are not dial-up traffic.

	7.	That the 337,021 minutes that are not dial-up traffic and which lack Calling Party Numbers needed to bill properly for that traffic be set at Core’s interstate switched access rate.
	8.	That the traffic arising in April 2011 and going forward shall be set at rates consistent with this Opinion and Order as well as the FCC’s Transformation Order; In re: FCC Transformation Order, Docket No. 10-90 (11/18/11) paragraph 801aff’d In re: FCC, 753 F.3d 1014 [sic]1015 (10th Cir. 2012) cert den. No. 14-610 (5/4/15), and this Commission’s continuous implementation of the FCC’s Transformation Order at Docket No. M-2012-2291824.

	9.	That Core Communications, Inc. is authorized to collect interest at the rate of 6% simple interest beginning from the date that Core invoiced XO for the February 2010-April 2011 traffic up through the date Core issues a revised invoice to XO.

	10.	That Core Communications, Inc. shall issue a revised invoice to XO Communications Services, Inc. no later than thirty (30) days after the date of entry of this Opinion and Order.

	11.	That XO Communications Services, Inc. shall pay the revised invoice within thirty (30) days of receipt.

November 2016 Order at 51-53.

II.	Discussion

A. Standard of Review

The Public Utility Code (Code), 66 Pa. C.S. §§ 101, et seq., establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearing, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  See Jeffrey Smiles v. PPL Electric Utilities Corporation, Docket No. C-2018-3003895 (Order entered August 27, 2020) 2020 WL 5593155 (Pa.P.U.C.) (Jeffrey Smiles).

As explained by the Pennsylvania Supreme Court, petitions to reconsider, clarify, amend or rescind a final agency action may only be “granted judiciously” and “under appropriate circumstances” because such action results in the disturbance of final agency orders.  Jeffrey Smiles, citing City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980) (City of Pittsburgh).

The Commission's standard for reviewing a petition for reconsideration, rehearing, and clarification following a final order is well-established and set forth in the Commission’s Order entered in Duick, supra.  In Duick, the Commission has held, inter alia, that petitions seeking reconsideration and/or clarification under Subsection 703(g) of the Code, 66 Pa. C.S. §703(g), may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  However, such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by us.  See Duick, at 559; also AT&T v. Pa. PUC, 568 A.2d 1362 (Pa. Cmwlth. 1990).

The considerations of Duick, on application, essentially, require a two-step analysis.  See, e.g., SBG Management Services, Inc./ Colonial Garden Realty Co., L.P. v. Philadelphia Gas Works, Docket No. C-2012-2304183 (Order entered May 19, 2019) (SBG Order) (discussing Application of La Mexicana Express Service, LLC, to transport persons in paratransit service, between points within Berks County, Docket No. A‑2012‑2329717; A-6415209 (Order entered September 11, 2014)).

The first step is that we determine whether a party has offered new and novel arguments or identified considerations that appear to have been overlooked or not addressed by the Commission in its previous order.  The second step of the Duick analysis is to evaluate the new or novel argument, or overlooked consideration that is alleged, in order to determine whether to modify our previous decision.  We will not necessarily modify our prior decision just because a party offers a new and novel argument or identifies a consideration that was overlooked or not addressed by the Commission in its previous order.  SBG Order.

Additionally, Section 332(a) of the Code , 66 Pa. C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In this Petition, Core is the party seeking affirmative relief from the Commission, and therefore is the party with the burden of proof.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

B. Core Petition

[bookmark: _Hlk66094387]Core, appropriately, cites the case of In re Dept. of Transportation of Pa., Docket No. A-00119288 (Order entered November 15, 2006); 2006 WL 3511224 (Pa. P.U.C.) (2006), for the holding established in Duick to address the threshold consideration of whether the Petition meets the standard of review for reconsideration and/or clarification.  Petition at 2, n. 2.

Core, as noted, raises two issues for reconsideration and/or clarification.  The issues raised are set forth under the following topic headings:  (1) The Toll-Dialed ISP-Bound Traffic Issue (Petition at ¶¶ 2-13); and (2) Scope of Traffic Issue (Petition at ¶¶ 13-15).

1.	The Toll-Dialed ISP-Bound Traffic Issue (Petition at ¶¶ 2-13)

In the first issue, Core argues for the Commission to reverse its conclusions and decide:  a) that the Commission is not federally preempted from imposing access charges on toll-dialed, ISP-bound traffic; b) that intrastate toll-dialed, ISP-bound traffic is subject to Core’s switched access tariff (as found by the Core ID); and c) that XO must compensate Core for the “small” amount of CIC 5119 intrastate toll traffic as found by the Core ID at the rates in Core’s intrastate switched access tariff.  Petition at 12-13.

Core’s primary opposition to the November 2016 Order is its position that no FCC order or federal court interpretation of an FCC order has determined that the ISP Remand Order and its progeny has preempted state jurisdiction over intrastate access regimes or toll-dialed ISP-bound traffic.  Neither has there been a determination that, under principles of federal preemption, that the rate for such calls should be “capped,” argues Core.  Petition at ¶ 5.

Core continues its argument that application of switched access rates by a state commission to toll-dialed traffic (whether ISP-bound or not), is consistent with federal court decisions.  In this instance, Core relies upon decisions of the First and Second Circuits, circa 2006.  Petition at 5-11.  In support of its position, Core cites and relies upon, inter alia, Global NAPs, Inc. v. Verizon New England, Inc., 444 F.3d 59 (1st Cir. 2006); Global NAPs, Inc. v. Verizon New England, Inc., 454 F.3d 39 (2d Cir. 2006); also, Verizon California, Inc. v. Peevey, 462 F.3d 1142 (9th Cir. 2006) (Peevey).  See Petition at 5-9.  Core cites and references PacWest, but asserts that the court’s resolution of the dispute in PacWest which heavily relied upon the position of the FCC amicus brief in reaching its decision, is “clearly” limited to reciprocal compensation for locally-dialed traffic.  Petition at ¶ 13.  This is a distinguishing fact on which Core places emphasis.  Core further asserts that the Third Circuit AT&T decision, supra, is inapposite to the federal court determinations of the First and Second Circuits and attempts to distinguish this holding from the decisions of the First and Second Circuits.  Petition at ¶ 15.

Core also relies upon language in two interconnection arbitration proceedings that involved ISP-bound traffic and VNXX (virtual NXX[footnoteRef:6]) traffic between the negotiating carriers.  Core cites selected language in two proceedings wherein the LEC and CLEC agreed to the application of switched access charges to intrastate toll-dialed calls.  These arbitration proceedings are referenced by Core to support its position that toll-dialed calling is subject to switched access charges and that the Commission is only federally preempted from administering local ISP-bound traffic.  Petition at 10, citing Petition of Core Communications, Inc. for Arbitration of Rates, Terms, and Conditions with the United Tele. Co. of Pa. LLC, d/b/a CenturyLink, Docket No. A‑310922F7002 (Order entered August 14, 2014); Petition of Core Communications, Inc. for Arbitration of Rates, Terms, and Conditions with Windstream Pennsylvania, Inc., Docket No. A-310922F7007 (Order entered December 15, 2014) (collectively, arbitration proceedings). [6: 	“NXX is the term referring to the seven digits that follow an area code.  The NXX is used to identify a customer’s number, the first three digits are the local carrier's central code and the last four are taken from blocks of numbers contained with the NXX.  The NXX determines if the call is local or long distance.”  Rural Teleph. Co. Coalition v. Pa. PUC, 941 A.2d 751 (Pa. Cmwlth. 2008), n. 4.] 


Finally, Core argues that there is no arbitrage opportunity associated with toll-dialed ISP-bound traffic.  Core relies upon the finding in the Core ID that 6% of all traffic XO sent to Core on CIC 5119 was toll-dialed traffic. Core also refers to statements in Pac-West, that the FCC’s ISP Remand Order addressed, with particularity, the prevention of regulatory arbitrage created by application of the prevailing reciprocal compensation scheme to local ISP-bound traffic.  Petition at ⁋ 21.

In summary, Core asserts that the FCC has never preempted the Commission from application of switched access charges to toll-dialed ISP-bound traffic or applied any rate cap particular to such traffic (Petition at ¶ 19); in the absence of federal preemption, Core’s intrastate access tariff applies to XO’s intrastate toll-dialed traffic (Petition at ¶ 20); pursuant to the “filed rate” doctrine, under the applicable provisions of the Code, 66 Pa. C.S. § 1303, Core is entitled, as a matter of law, to receive compensation according to its tariffed rate for this traffic (Id).; and, as a matter of fulfilling the federal policy objections of the FCC ISP orders, there is no arbitrage opportunity for toll-dialed traffic – rather, the arbitrage opportunity as the policy harm to be avoided, is associated with locally-dialed ISP calling (Petition at ¶ 21).[footnoteRef:7] [7: 	Core cites the findings of the Core ID that the toll-dialed traffic XO sent Core amounted to 6% of all traffic on CIC 5119.  Petition at ¶ 21; ¶ 31; November 2016 Order at 14.] 


2.	Scope of Traffic Issue (Petition at ¶¶ 13-15)

The second issue on which Core requests reconsideration, Scope of Traffic . . ., is an issue that is related to its position on the applicability of switched access charges to toll-dialed ISP bound calls.  To the extent Core is successful in its legal position for the applicability of switched access charges to toll-dialed ISP bound traffic, Petitioner requests:  a) that the Commission apply a four-year statute of limitations to its claim for toll-dialed ISP bound calls which would constitute a claim for compensation for a period prior to February 2010, the date on which the Administrative Law Judge (ALJ) limited its claim (Petition at ¶ 33); and b) the Commission, in the nature of reopening the record, permit Core to support charges for the period prior to February 2010 based on the actual minutes Core invoiced XO (Petition at ¶ 28).

C. XO Answer

In its Answer, XO initially advises that the Core Petition does not present any new or novel considerations under the standards of Duick to support reconsideration of the November 2016 Order’s conclusions.  For that reason, and for reasons further explained, XO urges the Commission to reject Core’s arguments and to deny its Petition.  Answer at 1.

XO additionally responds in detail to the specific points raised in the Core Petition.

1.	The Toll-Dialed ISP-Bound Traffic Issue (Petition at ¶¶ 2-13)

XO first addresses Core’s request that the Commission reconsider the November 2016 Order’s conclusion that a federal rate cap applies for non-local ISP-bound traffic.  XO replies that Core’s fundamental position that a federal rate cap of $0.0007 per MOU should not apply to non-local (toll-dialed) dial-up traffic is erroneous.  Answer at ⁋ ⁋ 5-10.  XO responds that the November 2016 Order properly decided that the FCC’s [Second] ISP Remand Order (also referred to as FCC Mandamus Order) was not limited to local, or locally-dialed calls.[footnoteRef:8]  Rather, the price-cap regime established by the FCC for ISP-bound calls applies broadly to all ISP-bound calls, no matter how they are dialed, and no matter whether the calling party is physically located within a calling area that is “local” to a number that is assigned to an ISP.  Answer at ⁋ 5.  XO explains that the FCC’s actions in the ISP orders were based on its finding, inter alia, that all ISP-bound traffic was inherently both interstate and interexchange in nature.  Thus, the FCC’s differentiation and policy decisions resulting in the special treatment and special rules to be applied to the compensation regime for this traffic was grounded upon FCC statutory authority under the federal Telecommunications Act of 1996, 47 U.S.C. §§ 201; 251, et seq., (TA-96) pertaining to all (emphasis XO) telecommunications traffic exchanged between local exchange carriers (LECs). [8: 	The FCC’s [Second] ISP Remand Order was affirmed, Core Communications, Inc. v. FCC, 592 F.3d 139 (D.C. Cir. 2010), Rehearing En Banc Denied March 26, 2010.  (Core v. FCC).] 


Based on the foregoing, XO states that the rules for compensation for ISP-bound calling set out in the ISP Remand/Mandamus Order are broad in their scope under the FCC policy implemented pursuant to its statutory authority over telecommunications and reciprocal compensation between LECs.  Therefore, states XO, the Commission’s November 2016 Order clearly supports the decision to apply the $0.0007/minute rate cap to the toll-dialed calls routed between XO and Core that were at issue in this proceeding.  Answer at ¶ 6-7.  XO avers that it is clear that states retain jurisdiction to determine what rate at or below the FCC’s rate cap applies to ISP-bound calls.  However, any rate above the cap is preempted (conflict preempted) by such FCC rulings.  Answer at ¶ 5; ¶ 12.

XO also addresses the persuasive value of the federal court decisions from the First and Second Circuits which were cited in the Core Petition.  XO finds the timing of these decisions to be significant.  Answer at ¶11.  XO provides a brief timeline of relevant FCC decisions addressing the question of the compensation regime for ISP-bound traffic.  XO stresses that the key FCC ruling, the ISP Remand/Mandamus Order, dispelled the relevancy of the “local” status of ISP-bound traffic to intercarrier compensation.  This decision was issued in 2008 and affirmed by the courts in 2010.  Id.  XO notes that the FCC’s amicus brief, filed with the Ninth Circuit and relied upon by the court in the Pac-West case, was filed in 2011.  Further, the FCC Transformation Order, supra,[footnoteRef:9] which confirmed the broad scope of Section 251(b)(5) of TA-96, was not issued until late 2011.  Id. [9: 	16 FCC Rcd 17663 (2011), affirmed, Direct Communications Cedar Valley v. FCC, 753 F.3d 1015 (10th Cir. 2014), cert. denied sub nom., Allband Communs. Corp. v. FCC, et al., 135 S. Ct. 2050 (2015).] 

Consequently, in regard to the arguments that cite the afore-mentioned federal decisions of the First and Second Circuits as support for reconsideration, XO argues that decisions issued prior to the timeframe of 2011 are not relevant to the issue before the Commission in the November 2016 Order.  For this reason, XO explains that Core’s reliance on Peevey and the Global NAPS cases, et al. – each dating from 2006 – is misplaced.  Answer at ¶ 11.  Those cases, states XO, are no longer good law and have been superseded by subsequent FCC actions and court decisions.  Id., citing Pac-West and AT&T Corp. v. Core Communications, Inc., 806 F.3d 715 (3d Cir. 2015).[footnoteRef:10] [10: 	XO also argues that contrary to Core’s suggestion in its Petition, XO’s position and the Commission’s November 2016 Order are consistent with the amicus brief of the FCC Staff filed in Pac-West.  XO notes that the FCC expressed to the Pac-West Court that the rate cap regime applies to toll-dialed, as well as locally-dialed, ISP-bound traffic.  Answer at ¶ 8.  XO notes that when the FCC urged the Ninth Circuit to apply the rate-cap regime to CLEC-to-CLEC calls, it was urging that approach with the full and express knowledge that the calls in dispute in that case included “intraLATA toll calls.”  Answer at ¶ 9.] 


XO next addresses the Core argument that decisions of the Commission entered in certain interconnection agreement arbitration proceedings decided under the procedures established in the Commission Implementation Orders, et al., conflict with the decisions in the November 2016 Order and support reconsideration.[footnoteRef:11]  XO does not agree that there is any conflict between the holdings of the arbitration cases cited by Core and the holding in the November 2016 Order, or between any of the decisions in the arbitration cases and the requirements of the FCC’s rate-cap regime.  Answer at ¶¶ 13-17. [11: 	See In Re: Implementation of the Telecommunications Act of 1996, Docket No. M‑00960799 (Order entered June 3, 1996); Order on Reconsideration entered September 9, 1996; Proposed Modifications to the Review of Interconnection Agreements (Order entered May 3, 2004) (collectively, Implementation Orders).] 


XO takes the position that the key issue in the arbitration proceedings cited by Core was the compensation applicable to VNXX dialed calls to ISPs.  And, in each case, the Commission ruled that the compensation for such calls would be bill-and-keep.  Therefore, the arbitration rulings entirely conform to the FCC’s rate-cap regime for ISP-bound calls.  Answer at ¶ 14.  Second, XO explains that in deciding the arbitration cases, the Commission was not confronted with the issue in the present case – the application of the FCC’s rate-cap regime to toll-dialed calls – in the absence of a TEA.  In the arbitration cases, the Parties all agreed that toll-dialed ISP-bound calls would apply.  Therefore, language in the arbitration proceedings resolving the issue should be considered as dicta to the issue decided in the November 2016 Order in dispute here.  Answer at ¶ 15.  Third, XO points out that the arbitration proceedings, even though concluded in the 2013-2014 timeframe, began in 2006.  The initiation of arbitration proceedings in 2006, leads XO to assert that the arbitration proceedings were litigated without the benefit of the FCC Reconsideration/Mandamus Order.  Answer at ¶ 16.

XO responds to Core’s final substantive argument in its Petition regarding arbitrage.  Core challenged the underlying policy concerns of the Commission’s application of the FCC’s rate-cap regime to toll-dialed ISP-bound calls.  In so doing, Core, as noted, asserts that there is no regulatory arbitrage opportunity associated with toll-dialed ISP traffic.  See Core Petition at ¶ 21.  Core’s logic, as viewed by XO, is that since end users will incur toll charges for toll-dialed calls, arbitrage is not a concern.  XO Answer at ¶ 18.

XO makes two points in response to the position of Core that regulatory arbitrage is not a valid policy concern with toll-dialed ISP bound traffic.  First, XO explains that it is increasingly common for landline telephone services to be offered for a flat monthly fee that includes large or unlimited amounts of combined local and long distance calling for a flat fee, irrespective of whether any particular call is dialed on a “local” or “toll” basis.  Consequently, the same economic forces that drive arbitrage in the case of flat-rated “local” (exchange) calls to ISPs apply to flat-rated “toll” (interexchange) calls as well.  Answer at ¶ 18.  Second, XO notes that the regulatory arbitrage that concerned the FCC in setting up the rate-cap regime was that permitting high intercarrier charges for ISP-bound calls distorted the incentives of the CLECs serving the ISPs, causing them to avoid competing on a broader scale.  This is contrary to Congressional intent in passing TA 96.  Answer at ¶ 19.  This problem is exacerbated any time a CLEC under Core’s business model can receive high rates from other carriers for calls to ISPs, irrespective of whether those high rates are denominated “reciprocal compensation” or “access charges.”  Id.

2.	Scope of Traffic Issue (Petition at ¶¶ 13-15)

XO opposes the Core request to reconsider the time period to which the November 2016 Order applies.  Answer at ¶¶ 22-28.  XO distinguishes Core’s position that the statute of limitations is at issue.  The toll-dialed ISP-bound traffic prior to February 2010 was not excluded based from the proceeding based on Section 1312 of the Code, 66 Pa. C.S. § 1312, or the Code’s statute of limitations.  Rather, explains XO, the presiding ALJ excluded Core’s claim for traffic prior to February 2010, because she determined that Core’s “mismatching data” simply was not credible, nor in compliance with the ALJ’s directive.  Answer at ¶ 23, referencing Core ID at 9.

After being requested by the presiding ALJ to submit credible evidence sufficient to permit the ALJ to determine the accurate intrastate MOUs in its claim for toll-dialed ISP-bound traffic for the period prior to February 2010, Core failed to do so.  On the basis of Commission Regulations at 52 Pa. Code §5.403(a)(1), XO argues that the presiding officer had the authority to control the receipt of evidence in this proceeding, including ruling on the admissibility of evidence.  At the hearing, the ALJ found that “Core Ex. BLM-25 contained new claims not previously billed and that the MOUs (both amount and jurisdiction) in identified samples from Core Ex. BLM-25 were inconsistent with the billed MOUs.”  Answer at ¶ 25, referencing Core ID at 7.  Accordingly, while the ALJ ruled that Core Ex. BLM-25 would not be admitted at that time, she also directed Core to supply additional information for the record, consistent with the billed MOUs.  In the Order dated July 13, 2011, the ALJ established a deadline of August 2, 2011, for Core to submit a revised Ex. BLM-25.  As Core failed to properly comply with the ALJ’s directives, its evidence was properly excluded.  Answer at ¶ 26.

D. Disposition

We advise the Parties that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

1.	Federal Rate Cap

On consideration of the arguments raised by Core, we shall deny the Petition.  We decline to reconsider, clarify, or modify the November 2016 Order and conclude that a rate, capped at $0.0007 for intra-toll ISP traffic, should be discarded in favor of the higher, switched access rates.  On application of the two-step analysis of the standards of Duick, we find that Core has not articulated any new or novel considerations or matters that appear to have been overlooked by the Commission.

Core’s fundamental objection to the November 2016 Order concerns the application of a federal rate cap of $0.0007 to toll-dialed ISP-bound traffic originated by XO subscribers and terminated by Core.  The AT&T Third Circuit Decision has affirmed the non-exclusive jurisdiction of this Commission and the FCC concerning our ability to issue determinations regarding this traffic.[footnoteRef:12]  However, under well-established principles of conflict preemption, we agree with the observations of XO, which support affirmance of the November 2016 Order, that a rate higher than $0.0007 would occasion conflict preemption.  Such conflict preemption would occur as the policy goals of the FCC regarding ISP-bound traffic would be frustrated by recognizing toll-dialed calls as an exception to the general rule and policy objectives of the FCC.  Such goals have been clearly articulated by the FCC in its series of orders addressing the troublesome question of compensation involving ISPs. [12: 	As noted, ISP-bound telecommunications traffic has been determined to be both, interstate and interexchange in nature.  This finding, essentially, vitiates Core’s suggestions of a violation of the “filed rate” doctrine and mandatory application of its Commission-approved, switched access tariffs.] 


We also reject the persuasive value Core attaches to the Peevey and Global NAPs, et al., judicial decisions of the First and Second Circuits, supra.  Core’s citation of, and reliance upon, these cases fail to recognize the evolving nature of FCC decisions which sought to address the problems, inter alia, of rate arbitrage and inaccurate price signals given to putative CLECs for competitive entry in the telecommunications market due to the imbalance of traffic under the reciprocal compensation regime as applied to ISPs.  See. e.g. Pac-West.  Permitting a rate to exceed the $0.0007/MOU “ceiling” for non-local ISP-bound traffic as an exception to the FCC Remand/Mandamus Order, et al., would conflict with the FCC’s goal of curbing arbitrage and providing accurate pricing signals to CLECs regarding ISP-bound traffic.  The strong implication of all FCC orders addressing the issue, as corroborated by the FCC amicus brief in Pac-West, is that the particular treatment of ISP-bound traffic was broad and not subject to a “carve-out” as would be created were the Commission to adopt the position of Core.

Additionally, we also reject the Core citation to arbitration proceedings of this Commission as raising any inconsistency in our conclusion to apply a federal rate cap in the November 2016 Order.  The issues in the arbitration proceedings may be distinguished on their facts.  And, to the extent we have approved application of switched access charges to ISP traffic in the arbitration proceedings, such approval must be viewed in the proper context in which an unresolved issue arising between the negotiating carriers was decided under the arbitration procedures of the Implementation Orders for the specific purposes of an interconnection agreement, or recognized as dicta.

Finally, we disagree with Core’s challenge to the policy goal of a rate cap to avoid regulatory arbitrage.  The avoidance of regulatory arbitrage remains a valid policy objective with regard to all ISP-bound traffic and is no less a goal to be achieved with an exception to the rate cap for toll-dialed traffic in the case of ISPs.

	2.	Applicable Time Period for Core’s Claims 

In regard to the second issue for reconsideration/clarification raised by Core, the November 2016 Order stated the following:

As to what portion of the billed MOUs were intrastate non-local ISP-bound, the only breakdown in the record was for the fifteen-month period from February 2010 through April 2011 (the last month billed as of the hearing date).  The data submitted by Core showed that 180,858 “intra toll” (i.e., non-local) MOUs were billed for CIC 5119 for February 2010 through April 2011.  I.D. at 30-31.  XO asserted that all traffic at issue must be considered locally dialed, ISP-bound, non-toll traffic because Core’s service would be of little value to ISPs if their customers had to dial long distance and incur toll charges to access the Internet.  Id. at 31-32.  The ALJ concluded that this assertion was speculative and did not provide the factual data needed to challenge Core’s claimed “intra toll” MOUs.  Instead, the ALJ found that the evidence of record supported Core’s “intra toll” determination, and accepted Core’s designation of 180,858 MOUs as intrastate “intra toll.”  The result was that only 6% of the total intrastate MOUs for CIC 5119 was designated as non-local MOUs.  The ALJ observed that this is consistent with Core’s testimony that “calls to dial-up ISPs are almost always locally-dialed calls, not toll calls.”  Id. at 32.

November 2016 Order at 14.

We consider the second issue raised by the Core Petition to constitute a request for reopening and/or rehearing the record in this matter.  As such a request does not meet the criteria, it shall be denied.  Our Rules of Practice and Procedure permit a party to petition to reopen the record in a proceeding at any time after the record is closed, but before a final decision is issued, for the purpose of taking additional evidence.  52 Pa. Code § 5.571(a). The party seeking to reopen the record has the burden to set forth the grounds requiring reopening the record, including a material change of fact or law that has occurred since the conclusion of the hearing.  52 Pa. Code § 5.571(b).  The Commission may reopen the record after the presiding officer has issued a decision or certified the record to the Commission. 52 Pa. Code § 5.571(d)(2).  Core, to our understanding, did not seek to avail itself of the procedures to reopen the record for the submission of a revised exhibit and in failing to do so, failed to comply with the directives of the presiding ALJ in the review of the proposed exhibit.  We will, therefore, deny reopening and/or rehearing consistent with the discussion in this Opinion and Order.

III.	Conclusion

On consideration of the Petition and the standards of Duick, the Petition is denied consistent with the foregoing discussion; THEREFORE, 

IT IS ORDERED:

1. That the Petition of Core Communications, Inc. for Reconsideration & Clarification of Commission Opinion & Order, filed December 9, 2016, directed to our Opinion and Order entered November 23, 2016, at Docket No. C-2009-2133609, is denied, consistent with this Opinion and Order.

2. That this matter at Docket No. C-2009-2133609, shall be marked closed.
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Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  October 28, 2021

ORDER ENTERED:  October 28, 2021
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