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BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Twin Lakes Utilities, Inc. (Twin Lakes or the Company), and Aqua Pennsylvania, Inc. (Aqua) filed on May 12, 2021, respectively, to the Recommended Decision (R.D.) of Deputy Chief Administrative Law Judge (ALJ) Joel H. Cheskis issued April 22, 2021.[footnoteRef:1]  Replies to Exceptions were filed by the Commission’s Bureau of Investigation and Enforcement (I&E), the Office of Consumer Advocate (OCA), Twin Lakes, and Aqua, respectively, on May 24, 2021.   [1:  	The OCA and I&E each filed letters on May 12, 2021, advising the Commission that they would not be filing exceptions to the ALJ’s Recommended Decision. ] 


This matter is the consolidated proceedings related to Twin Lakes’ Petition for a Commission order authorizing the acquisition of Twin Lakes by a capable public utility pursuant to Section 529 (Twin Lakes Petition or Petition) of the Public Utility Code (the Code),[footnoteRef:2] including Twin Lakes’ Application for a Commission order of service agreement between Twin Lakes and Middlesex Water Company (Middlesex), and the amendments thereto, and Twin Lakes’ request for approval of affiliated interest agreements between Twin Lakes and Middlesex.  [2:  	As a procedural matter, Twin Lakes’ Petition was ultimately treated as a petition for relief, properly brought pursuant to 52 Pa. Code § 5.41, requesting that the Commission institute a Section 529 investigation into whether the Commission should authorize the acquisition of Twin Lakes by a capable public utility, which the Commission granted by its Opinion and Order entered September 17, 2020, directing that I&E participate in this Section 529 proceeding.  ] 


[bookmark: _Hlk79948018]For the reasons stated more fully, infra, based upon the record in this proceeding, and upon consideration of the Exceptions and Replies thereto, we shall deny the Exceptions and adopt the ALJ’s Recommended Decision, consistent with this Opinion and Order.  Accordingly, as discussed infra, we conclude that the Section 529 order authorizing the acquisition of Twin Lakes by Aqua is warranted under the circumstances, on the condition that Middlesex, the company which wholly owns Twin Lakes, be directed to escrow funds in the amount of $1,675,000, to offset the costs of replacing and remediating the existing infrastructure, which was left to deteriorate from the time Twin Lakes was acquired by Middlesex by Commission approval in 2008. 

[bookmark: _Toc87265451]Background

Twin Lakes is a public utility corporation that provides water service to 113 residential customers in the Sagamore Estates community located in Shohola Township, Pike County, Pennsylvania.  Twin Lakes’ Petition at 1.  Twin Lakes is a wholly owned subsidiary of Middlesex, a New Jersey Corporation.  Twin Lakes asserts that Middlesex is Twin Lakes’ only source of financial and operational support.  Id. at 2.

Middlesex has extended financial credit to Twin Lakes through three promissory notes which provided Middlesex the right to demand payment from Twin Lakes for the total amount due plus interest.  Twin Lakes Exh. 1, Appendices D and G.  Middlesex provides operational support to Twin Lakes through a Service Agreement between Middlesex and Twin Lakes dated December 1, 2009 (Service Agreement).  Twin Lakes Exh. 1, Appendix E.  The Company’s system is comprised of two wells:  (1) Well No. 1, which is inoperable; and (2) Well No. 2, which is the system’s only working well, and is at risk of collapse due to over pumping.  OCA Exhs. 6 and 7.  Twin Lakes also suffers from significant unaccounted for water (UFW) levels which have risen to as high as 86% in recent years.  Pa. PUC v. Twin Lakes Utilities, Inc., Docket No. R‑2019‑3010958 (Order entered March 26, 2020) (2020 Rate Case Order) at 65; OCA Exhs. 6 and 7.  

Since 2011, Twin Lakes has requested and received rate increases three times, and in the 2011 and 2015 cases, the rate increases were tied to specific improvements to its facilities.  On June 10, 2011, Twin Lakes filed a request to increase revenues by $124,420, or 368%.  The Commission approved a settlement which provided for increased revenues of $42,060, or 124%, starting with an increase of $21,060, followed by two additional increases phased in over the next two years.  In exchange, Twin Lakes was required to reduce UFW from 55% to 49.5% within eighteen months; conduct an annual pressure survey as required by Commission Regulations, and provide an annual bill insert to describe how it would notify its customers about boil water advisories or other emergency situations.  Pa. PUC v. Twin Lakes Utilities, Inc., Docket No. R‑2011‑2246415 (Recommended Decision issued January 26, 2012; Final Order entered March 1, 2012) at 18-23. 

On November 16, 2015, Twin Lakes filed a rate increase request asking for additional revenues of $195,287, or 257%.  Thereafter, the Commission approved a settlement for an increase in revenues of $125,000, or a 164.54% increase over three years, including an immediate 82% increase ($62,500) along with two subsequent increases based on specific improvements being made to trigger Phases 2 and 3.  Pursuant to the Settlement, Twin Lakes was required, inter alia, to replace Well No. 1 to trigger the second phase of the rate increase (additional 25%); install and/or replace various mains in the distribution system to trigger the third phase of the rate increase (additional 25%), and send outage alert billing inserts two times per year, and pressure readings protocol for customers complaining about low pressure, as well as a commitment to increase pressure by a certain amount when it replaced Well No. 1.  Pa. PUC v. Twin Lakes Utilities, Inc., Docket No. R-2015-2506337 (Recommended Decision issued May 5, 2016; Final Order entered June 9, 2016) at 17-22.

On July 23, 2019, Twin Lakes filed its most recent rate increase request with the Commission.  In the 2020 Rate Case Order, the Commission approved an annual increase of $117,374 (88%) as opposed to the initially requested amount of $211,793 (158.63%).  However, we noted our serious concern regarding the evidence of record revealing the poor and worsening condition of the system operated by Twin Lakes, citing the undisputed record that the system’s Well No. 1 is collapsed and non-usable and Well No. 2’s operational viability is at risk due to the stress on it caused by the over-pumping of the well.  We also acknowledged the UFW levels ranging from 78.7%-82.9% in 2015‑2018.  Thus, we cautioned that we fully expected the Company to meet its future service obligations under Section 1501 of the Code.  2020 Rate Case Order at 4, 65.  

At the time, however, we acknowledged that Twin Lakes has taken affirmative steps toward the necessary repairs and improvements to its system.  Therein, we cited to the Company’s application for a PENNVEST loan to help fund system improvements and the development of a $4.8 million, five-year capital improvement plan comprised of projects that Twin Lakes deemed necessary to provide safe, adequate and proper service.  Id. at 65.  Twin Lakes recently applied for PENNVEST funding and was notified that it was eligible to receive a grant of $4.66 million and a loan amount of $304,573.  According to Twin Lakes, however, an award of a PENNVEST grant could be considered a Contribution in Aid of Construction that is subject to income tax under the Tax Cuts and Jobs Act of 2017.  Thus, a PENNVEST grant of $4.66 million would result in an income tax liability of $1.358 million and would be recoverable from the Company’s customers if Twin Lakes were to accept the funds.  Twin Lakes determined it would not accept the PENNVEST grant award due to the high income tax liability it would carry that could be passed onto its customers and the significant remaining investment that would be required for capital improvements not funded by the PENNVEST grant award.  Twin Lakes’ Petition at 7-8.  Twin Lakes’ Petition at 7-8; Twin Lakes Exh. 1, Appendix F.

On May 28, 2020, Middlesex demanded payment on the three outstanding promissory notes it holds with Twin Lakes and on May 29, 2020, the Company replied that it was unable to meet Middlesex’s demand.  On June 1, 2020, Middlesex notified Twin Lakes of its intention to terminate the Service Agreement.  Twin Lakes’ Petition at 8; Twin Lakes Exh. 1, Appendices G, H, and I.  Thereafter, Twin Lakes provided notice to its customers that Middlesex would no longer provide operational and financial support to the Company, that water service would cease at 12:01 a.m. on September 1, 2020, and that the Company had filed its Petition with the Commission.  OCA Exh. 1.  Twin Lakes indicated that it will not have the ongoing ability to pay its vendors, including its Licensed Operator, and, as such, will not have any possible ways to maintain water quality or to distribute water to its customers.  Twin Lakes stated that it is unable to establish a credit arrangement at a reasonable cost with any financial institution as a stand-alone entity based on the Company’s inability to demonstrate that it has the net income and cash flow to support debt repayment.  Twin Lakes’ Petition at 9.

On July 14, 2020, Twin Lakes issued its Request for Proposal seeking third parties to operate its system beginning on September 1, 2020.  However, the Company did not receive a viable offer by the response due date of August 14, 2020.  Twin Lakes Exh. 1, Appendix J; Tr. at 95-96, 99-100.  During the hearing on the OCA’s Petition for Issuance of an Interim Emergency Order on an Expedited Basis (OCA Petition), Twin Lakes stated that it will cease providing water service as of 12:01 a.m. on September 1, 2020.  Tr. at 102.  As noted above, however, on September 1, 2020, Twin Lakes filed an Amended Service Agreement which extended the duration of the original Service Agreement until 12:01 a.m. on October 1, 2020.  Amended Service Agreement Application at 2.

In recognition of the imminent risk to the continued provision of water service to Twin Lakes’ customers, by our Order entered on September 17, 2020, in this proceeding (September 17 Order), we directed that the Parties proceed with a Section 529 Investigation into whether, under the circumstances, the Commission should authorize the acquisition of Twin Lakes by a capable public utility.  September 17 Order at 22.  Further by our Order entered September 22, 2020, at this Docket (September 22 Order), we directed that Aqua conduct its due diligence whether it should be appointed to act as receiver during the pendency of the Section 529 proceeding.  September 22 Order at 43.  Ultimately, by our Order entered January 14, 2021, we approved Aqua’s agreement to voluntarily assume the duties of receiver of the water systems operated by Twin Lakes and appointed Aqua to act in the capacity of the receiver during the pendency of the Section 529 proceeding.

The ALJ recommended approval of the acquisition of Twin Lakes by Aqua on the condition that Middlesex, which wholly owns Twin Lakes, be directed to escrow funds in the amount of $1,675,000, to offset the costs of replacing and remediating the existing infrastructure, which was left to deteriorate from the time Twin Lakes was acquired by Middlesex. 

The matter now remaining before us is whether to adopt the ALJ’s recommendation to approve the acquisition of Twin Lakes by Aqua as a capable public utility pursuant to Section 529 of the Code, subject to specified conditions.

[bookmark: _Toc87265452]History of the Proceeding

On July 16, 2020, Twin Lakes filed a Petition for a Commission Order Authorizing the Acquisition of Twin Lakes by a Capable Public Utility Pursuant to 66 Pa. C.S. § 529.  In its Petition, Twin Lakes represented itself as a wholly owned subsidiary of Middlesex, a water company incorporated in the state of New Jersey.  Twin Lakes requested that the Commission issue, on an expedited basis, an Order approving its Petition and ordering a “capable public utility” to acquire Twin Lakes pursuant to Section 529 of the Code based on a finding that Twin Lakes “cannot reasonably be expected to furnish and maintain adequate, efficient, safe and reasonable service and facilities in the future.”  Twin Lakes’ Petition at 1, 12. 

[bookmark: _Hlk85804225]Twin Lakes’ Petition further asserted that Middlesex provided operations support to Twin Lakes through the Service Agreement and that on June 1, 2020, Middlesex issued a letter notice of termination of the Service Agreement advising termination of the agreement effective September 1, 2020.  On the basis that Twin Lakes’ continued operation was not viable without operational support provided by Middlesex, Twin Lakes requested that the Commission grant its requested relief on an expedited basis effective September 1, 2020. 

By Hearing Notice dated July 23, 2020, the Commission scheduled an Initial Call-in Telephonic Pre-Hearing Conference for Monday, July 27, 2020, at 2:00 p.m. and assigned ALJ Cheskis as the presiding officer.  The prehearing conference convened on July 27, 2020, as scheduled.  Twin Lakes, the OCA, I&E, and the Department of Environmental Protection participated. 

A scheduling order was issued on July 28, 2020. 

On August 5, 2020, I&E filed an Answer to Twin Lakes’ Petition, requesting that the Commission deny the Petition.  On the same date, the OCA filed an Answer in Support of Twin Lakes’ Petition.

The OCA Petition was filed on August 18, 2020.  In its petition, the OCA requested that the Commission appoint a receiver pursuant to Section 529 if Twin Lakes is unable to secure a new system operator by the September 1, 2020 deadline.  The OCA noted that Twin Lakes has an ongoing obligation pursuant to its Certificate of Public Convenience (Certificate) to provide service to its customers until the resolution of the Section 529 proceeding or the Commission otherwise approves an abandonment of service.  The OCA requested expedited treatment of the OCA Petition to permit the receiver to have time to work with Twin Lakes before the September 1, 2020 deadline. 
 
In addition, on August 19, 2020, I&E filed a Petition for Interlocutory Review and order regarding the scheduling order issued on July 28, 2020.  In its petition, I&E asked the Commission to answer:  

Should the Commission permit a certificated small water or wastewater public utility to proceed by its own petition pursuant to 66 Pa.C.S. § 529 of the Public Utility Code?  

Suggested Answer: No.  
 
On August 28, 2020, an order denying the OCA’s Petition for Emergency Order was issued (Emergency Order).  The Emergency Order directed Twin Lakes to continue to provide service to its customers consistent with its Certificate until given an opportunity to abandon service by the Commission.  The Emergency Order also certified a material question to the Commission regarding whether the Commission should order Aqua to act as a receiver to operate Twin Lakes until the resolution of the Section 529 proceeding.  Emergency Order at 37.

By Secretarial Letter issued September 1, 2020, the Commission provided notice of the Section 529 acquisition investigation to proximate service providers and proximate municipalities.
 
Also on September 1, 2020, Twin Lakes filed an application for Commission approval, nunc pro tunc, of the First Amendment to the Service Agreement between Middlesex and Twin Lakes, Pursuant to 66 Pa. C.S. § 2102 (Amended Service Agreement) at Docket No. G-2020-3020941.  The Amended Service Agreement extended the duration of the original service agreement until October 1, 2020.[footnoteRef:3]   [3:  	This amendment was further extended for an additional month by subsequent filings.  ] 

In the September 17 Order, the Commission answered I&E’s question of whether the Commission should permit a certificated small water or wastewater public utility to proceed by its own petition pursuant to Section 529 of the Code.  In doing so, the Commission instituted a Section 529 investigation to determine whether it should order a capable public utility to acquire Twin Lakes consistent with the Order.  The Commission also directed I&E to participate in the investigation and returned the matter to the Office of Administrative Law Judge for further proceedings as may be necessary.  
 
In the September 22 Order, the Commission affirmed the denial of the OCA’s Petition for emergency relief, and further prohibited Twin Lakes from terminating water utility service pursuant to its Commission approved Certificate until otherwise directed by the Commission.  

The Commission’s September 22 Order also directed that Aqua conduct its due diligence and a reasonable investigation within 90 days as to whether it would voluntarily act as a receiver of the Twin Lakes water system and inform the Commission as to whether it would do so.  The Order further consolidated Twin Lakes’ applications for approval, nunc pro tunc, of the Amended Service Agreement.  The Commission acknowledged that there are three outstanding petitions for approval of affiliated service agreements between Twin Lakes and Middlesex regarding unsecured revolving promissory notes.  The Commission declined to consolidate those additional proceedings but deferred to the Parties and the presiding officer if those proceedings should be consolidated with the Section 529 proceeding. 
 
ALJ Cheskis convened a further prehearing conference on October 2, 2020.  The OCA, I&E, Aqua, Twin Lakes, and the Sagamore Estates Property Owners Association participated in the further prehearing conference.  

A third scheduling order was issued on October 5, 2020, memorializing the matters agreed to during the further prehearing conference held on October 2, 2020, and formally consolidating the petitions regarding the unsecured revolving promissory notes at Docket Nos. G-2020-3021018, G-2020-3021021, and G-2020-3021024.

The Parties submitted the following pre-served written testimony and accompanying attachments pursuant to the litigation schedule:[footnoteRef:4]  [4:  	In addition, during this time, Aqua submitted its status report regarding its due diligence efforts and investigation on November 17, 2020, and Twin Lakes filed additional amendments to its affiliated interest agreements.] 

 
Twin Lakes 
  	Statement No. 1 – Direct Testimony of Robert K. Fullagar 
 	Statement No. 2 – Direct Testimony of Bruce O’Connor 
 	Statement No. 2-R – Rebuttal Testimony of Bruce O’Connor 
 	Statement No. 2-SR – Surrebuttal Testimony of Bruce O’Connor 

I&E 
  	Statement 1 – Direct Testimony of Esyan Sakaya 
 	Statement 1-SR – Surrebuttal Testimony of Esyan Sakaya 
 	Statement 2 – Direct Testimony of Christopher Keller 
 	Statement 2-SR – Surrebuttal Testimony of Christopher Keller 

 OCA 
  	Statement 1 – Direct Testimony of Morgan DeAngelo 
 	Statement 1-SR – Surrebuttal Testimony of Morgan DeAngelo 
 	Statement 2 – Direct Testimony of Terry Fought 
 	Statement 2-SR – Surrebuttal Testimony of Terry Fought 
 
Aqua 
  	Statement 1 – Direct Testimony of Stephen Clark 
 	Statement 1-R – Rebuttal Testimony of Stephen Clark 
 	Statement 2-R – Rebuttal Testimony of William Packer 
 	Statement 2-SR – Surrebuttal Testimony of William Packer  
 
On December 16, 2020, Aqua submitted a letter pursuant to the Commission’s September 22 Order, indicating that it will voluntarily act as receiver of Twin Lakes effective January 4, 2021 until resolution of the Section 529 proceeding.  
 
On December 22, 2020, Aqua submitted a second letter wherein Aqua indicated that it would begin acting as receiver on January 15, 2021, instead of January 4, 2021, in order to allow the Commission to act on this request at its January 14, 2021 Public Meeting.  Aqua also attached to its letter a proposed Order Appointing Receiver which is a proposed form of order that appoints Aqua receiver as of January 15, 2021 and specifies Aqua’s duties and responsibilities as receiver.  Aqua noted that neither I&E, OCA nor Twin Lakes objected to the proposed Order Appointing Receiver. 
 
An Order Certifying a Material Question pursuant to Section 5.305 of the Commission’s Regulations, was issued on December 30, 2020, to answer the question:  

Whether the Commission should adopt the offer of Aqua Pennsylvania, Inc. to voluntarily act as a receiver of the Twin Lakes Utilities, Inc. water system effective January 15, 2021 with the duties and responsibilities as set forth in Aqua Pennsylvania, Inc.’s letters to the Commission dated December 16, 2020 and December 22, 2020, including the unopposed proposed Order Appointing Receiver attached to the December 22, 2020 letter. 
 
Suggested Answer:  Yes. 
 
On January 5, 2021, a hearing was held on the Twin Lakes Petition, now treated as an investigation instituted under Section 529, as directed by the Commission’s September 17 Order.  Jay Kooper, Esquire and Lauren Burge, Esquire appeared on behalf of Twin Lakes; Christine Hoover, Esquire and Lauren Guerra, Esquire appeared on behalf of the OCA; Scott Granger, Esquire appeared on behalf of I&E; and Garrett Lent, Esquire, Alex Stahl, Esquire and Kim Joyce, Esquire, appeared on behalf of Aqua.  Witnesses were subject to cross examination and pre-served testimony and accompanying attachments were admitted into the record.  A briefing order was issued on January 5, 2021, memorializing the briefing schedule agreed upon by the Parties and addressing additional procedural issues regarding briefs.  

At the Public Meeting held January 14, 2021, the Commission issued an order approving the appointment of Aqua as the receiver of Twin Lakes, effective January 15, 2021, to continue during the pendency of the Section 529 proceeding.  Aqua assumed receivership of Twin Lakes on January 15, 2021. 
 
Twin Lakes, Aqua, I&E and the OCA each submitted main briefs on February 5, 2021, and reply briefs were filed on February 25, 2021, pursuant to the agreed upon schedule. 
 
The record in this case closed on February 25, 2021, when the reply briefs were filed.  

On April 22, 2021, the ALJ issued a Recommended Decision, recommending approval, pursuant to Section 529, of the acquisition of Twin Lakes by a capable public utility, subject to the condition that Middlesex place into escrow $1,675,000 to be used to offset the costs of replacing and remediating the existing infrastructure.  In addition, the ALJ recommended that Twin Lakes and Aqua be directed to commence arms-length negotiations for a purchase price for the Commission’s approval.  Finally, the ALJ’s decision also recommended the approval of the three outstanding unsecured revolving promissory notes of Twin Lakes held by Middlesex and the denial of the outstanding amendments to the operational agreement between Twin Lakes and Middlesex as moot. 

As previously noted, Exceptions and Replies thereto were filed to the ALJ’s Recommended Decision.  

[bookmark: _Toc87265453]Legal Standards

In this case, Twin Lakes filed its petition for relief seeking a Commission order that Twin Lakes be found to be unable to provide reasonable service to its customers and, therefore, be acquired by another capable water company pursuant to Section 529 of the Code, which provides: 
 
§ 529.  Power of commission to order acquisition of small water and sewer utilities. 

(a)	General rule. — The commission may order a capable public utility to acquire a small water or sewer utility if the commission, after notice and an opportunity to be heard, determines: 
 
(1) that the small water or sewer utility is in violation of statutory  or regulatory standards, including, but not limited to, the act of June 22, 1937 (P.L. 1987, No. 394), known as The Clean Streams Law, the act of January 24, 1966 (1965 P.L. 1535, No. 537), known as the Pennsylvania Sewage Facilities Act, and the act of May 1, 1984 (P.L. 206, No. 43), known as the Pennsylvania Safe Drinking Water Act, and the regulations adopted thereunder, which affect the safety, adequacy, efficiency or reasonableness of the service provided by the small water or sewer utility; 
 
(2) that the small water or sewer utility has failed to comply, within a reasonable period of time, with any order of the Department of Environmental Resources or the commission concerning the safety, adequacy, efficiency or reasonableness of service, including, but not limited to, the availability of water, the potability of water, the palatability of water or the provision of water at adequate volume and pressure; 
 
(3) that the small water or sewer utility cannot reasonably be expected to furnish and maintain adequate, efficient, safe and reasonable service and facilities in the future; 

(4) that alternatives to acquisition have been considered in accordance with subsection (b) and have been determined by the commission to be impractical or not economically feasible; 

(5) that the acquiring capable public utility is financially, managerially and technically capable of acquiring and operating the small water or sewer utility in compliance with applicable statutory and regulatory standards; and 

(6) that the rates charged by the acquiring capable public utility to its preacquisition customers will not increase unreasonably because of the acquisition. 

66 Pa. C.S. § 529(a).  

In addition, Section 529(b) provides for the consideration of alternatives to an acquisition and states that before the Commission may order the acquisition of a small water or sewer utility in accordance with Section 529, the Commission shall discuss with the small water or sewer utility, and shall give such utility a reasonable opportunity to investigate, alternatives to acquisition, including, but not limited to: 
 
(1) The reorganization of the small water or sewer utility under new management. 
 
(2) The entering of a contract with another public utility or a management or service company to operate the small water or sewer utility. 
 
(3) The appointment of a receiver to assure the provision of adequate, efficient, safe and reasonable service and facilities to the public. 
 
(4) The merger of the small water or sewer utility with one or more other public utilities. 

(5) The acquisition of the small water or sewer utility by a municipality, a municipal authority or a cooperative. 

66 Pa. C.S. § 529(b).  

Finally, in deciding whether to approve an acquisition pursuant to Section 529(a)(4), the Commission shall consider the following factors: 

(1) The financial, managerial and technical ability of the small water or sewer utility. 

(2) The financial, managerial and technical ability of all proximate public utilities providing the same type of service. 

(3) The expenditures which may be necessary to make improvements to the small water or sewer utility to assure compliance with applicable statutory and regulatory standards concerning the adequacy, efficiency, safety or reasonableness of utility service. 

(4) The expansion of the franchise area of the acquiring capable public utility so as to include the service area of the small water or sewer utility to be acquired. 

(5) The opinion and advice, if any, of the Department of Environmental Resources as to what steps may be necessary to assure compliance with applicable statutory or regulatory standards concerning the adequacy, efficiency, safety or reasonableness of utility service. 

(6) Any other matters which may be relevant. 

66 Pa. C.S. § 529(c). 

The Code establishes the applicable burdens regarding necessary proof in a Section 529 proceeding seeking the issuance of a Commission order for the acquisition of a small water company.  Specifically, Section 529 establishes that I&E shall have the burden of establishing a prima facie case that the acquisition of the small water or sewer utility would be in the public interest and in compliance with the provisions of Section 529.  66 Pa. C.S. § 529(i).  Once the Commission determines that a prima facie case has been established, the small water or sewer utility which opposes the acquisition shall have the burden of proving its ability to render adequate, efficient, safe and reasonable service at just and reasonable rates, and a proximate public utility positioned to acquire the small water or sewer utility shall have the opportunity and burden of proving its financial, managerial or technical inability to acquire and operate the small water or sewer utility.[footnoteRef:5]  66 Pa. C.S. § 529(i).   [5:   	Regarding the burden of proof, in most proceedings, Section 332(a) of the Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa. C.S. § 332(a).  For example, as a matter of law, a complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. Bell Tel. Co. of Pa., 72 Pa. PUC 196 (1990).  “Burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  The offense must be a violation of the Code, the Commission’s Regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); see also, Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982). 
Even in Section 529 proceedings, which has a statutorily prescribed burden of proof, the burden of proof on any underlying allegations of violations of the utility’s duties would be relevant, especially if the utility disputed the acquisition under Section 529.  However, in the present case, the utility in question is requesting the acquisition.  Therefore, the burden of proof on any underlying claim for violation of a utility’s duty under the code is not operative here.  ] 


The issue of which party has the burden of proof was addressed previously in this proceeding because Twin Lakes filed the initial petition commencing this proceeding.  As a result, I&E filed a Petition for Interlocutory Review on the issue of whether the Commission should permit a certificated small water or wastewater public utility to proceed by its own petition pursuant to Section 529.  The Commission addressed the issue of burden of proof when it disposed of I&E’s petition in the September 17 Order.  In that order, the Commission determined that “although it is accurate that I&E bears the statutory burden of proof in a section 529 proceeding pursuant to 66 Pa. C.S. § 529(i), we have previously stated that the burden is not exclusive to I&E.”  September 17 Order at 21.  The Commission added “Rather, any party may present or rebut a prima facie case in support of its position in this proceeding.”  Id., citing, Investigation Instituted per Section 529 into Whether the Commission Shall Order a Capable Public Utility to Acquire Delaware Sewer Company, Docket No. I-2016-2526085 (Order entered Jan. 28, 2016) (“While the burden of going forward with evidence is on I&E, I&E is not assigned this task with any predetermined or targeted result in mind and will be guided in its recommendation by the evidence it adduces.  This does not preclude any other party, however, from producing its own evidence to address the evidentiary and statutory requirements of Section 529.”).  The Commission concluded:  “As a result, to the extent Twin Lakes is seeking specific relief in the Section 529 proceeding, it must produce evidence demonstrating that such relief is warranted.”  Id. 

Finally, it is noted that, the decision of the Commission must be supported by substantial evidence.  See 2 Pa. C.S. § 704.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 166 A.2d 96 (Pa. Super. 1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984). 
 
[bookmark: _Toc87265454]Discussion

[bookmark: _Toc87265455]ALJ’ s Recommended Decision

ALJ Cheskis made one hundred eight Findings of Fact and reached twenty-three Conclusions of Law.  R.D. at 7-21, 65-69.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law. 

Based upon the Findings of Fact and Conclusions of Law, ALJ Cheskis issued a Recommended Decision granting Twin Lakes’ Petition, and directing that Aqua acquire Twin Lakes, subject to Middlesex, Twin Lakes’ owner/parent company, placing in escrow $1.675 million, to offset the costs of replacing and remediating the Twin Lakes system within thirty (30) days of the Commission’s final action.  R.D. at 70.  The ALJ further recommended that, within thirty (30) days from the Commission’s final action, Twin Lakes and Aqua shall engage in good-faith, arms-length negotiations to establish a sale price subject to the Commission’s approval.  Id. 

As a threshold matter, the ALJ addressed the issue of whether the Commission may assert jurisdiction over Middlesex, and if so, whether the appropriate entity to evaluate under the Section 529 standards was Twin Lakes or its corporate parent and owner, Middlesex.  The ALJ acknowledged that Twin Lakes is a wholly owned subsidiary of Middlesex, a New Jersey Corporation, and that Middlesex provides operations support to Twin Lakes through the Service Agreement since December 2009, and continued to do so during the pendency of the proceeding, until Aqua was approved as the receiver.  The ALJ noted that both Twin Lakes and the OCA argued that Twin Lakes is the jurisdictional utility at issue in this matter and is therefore the correct entity to be evaluated under Section 529.  However, I&E and Aqua, disagreed and asserted that Middlesex was the correct entity to evaluate under Section 529. 

In examining the question of jurisdiction, and the proper entity to establish the facts necessary to approve an acquisition under Section 529, the ALJ concluded that, in the present case:

…substantial record evidence demonstrates that the Commission has jurisdiction over Middlesex.  However, for purposes of evaluating the criteria in Section 529 of the Public Utility Code, Twin Lakes is the appropriate entity to be evaluated while still recognizing Middlesex as the corporate parent. 

R.D. at 30-33. 

The ALJ noted that, in applying Section 529 in the present case, the Commission is faced with extraordinary circumstances.  The ALJ considered both:  (1) that this is a case of first impression - no other small water utility with a corporate parent has filed a petition to initiate an investigation under Section 529; and (2) that this case involves the extreme hardship to customers served by the Twin Lakes system having sustained three substantial rate increases and significantly poor service for more than a decade.  Given the significant public interest at stake, the ability of Twin Lakes’ customers to receive safe and reliable service at reasonable rates, requires an expansive scope of consideration, which is permitted under Section 529.  The ALJ concluded, contrary to Twin Lakes’ assertions, that this Section 529 proceeding cannot properly be reviewed “in a vacuum” but must be viewed in the context of Twin Lakes system, as acquired, and wholly owned by its corporate parent, Middlesex.  Id.  

Ultimately the ALJ was persuaded by the arguments raised by I&E that Middlesex, as the “original filer,” has purposefully availed itself of Pennsylvania through specific acts and a course of dealing with the Commission and Pennsylvania customers.  The ALJ was persuaded by I&E’s arguments regarding Pennsylvania’s “longarm statute” and Middlesex’s course of dealings and particular acts, noting Middlesex’s numerous and purposeful contacts with Pennsylvania, the Commission and Pennsylvania ratepayers since 2008, inter alia, Middlesex’s original application to acquire Twin Lakes in 2008.  The ALJ was persuaded that, as argued by I&E, the creation of Middlesex’s wholly owned Pennsylvania subsidiary, Twin Lakes, in April 2009 created the Pennsylvania alter ego of Middlesex.

Specifically, the ALJ concluded:

I&E is correct that Middlesex has had numerous and specific contacts with Pennsylvania, the Commission and Pennsylvania ratepayers since 2008, including that Middlesex was the original filer of the letter of intent in 2008 when it sought to acquire Twin Lakes, noting that the system will be run from the New Jersey offices.  As I&E noted as well, in that proceeding, Middlesex agreed to adopt the rules, rates and regulations contained in Twin Lakes’ existing tariffs.  I&E also referenced a Secretarial Letter issued by the Commission’s Secretary’s Bureau in 2011 that noted that Middlesex is doing business in Pennsylvania under the name of Twin Lakes Utilities, Inc.  Similarly, Aqua is correct that, without Middlesex’s financial and operational support, Twin Lakes could not provide water utility services to its customers and that Middlesex has a controlling interest in Twin Lakes with exclusive voting rights.  Executives of Twin Lakes are executives of Middlesex.  

R.D. at 30-31. 

However, while concluding that the Commission could assert jurisdiction over Middlesex as the owner of Twin Lakes, for purposes of this Section 529 proceeding, the ALJ also concluded that the determination of whether the Section 529 requirements are satisfied, should be based upon the examination of the facts of Twin Lakes as the appropriate entity for purposes of applying Section 529.  The ALJ also noted, however, that even if the Section 529 examination were of the facts regarding Middlesex, as the appropriate entity, the conclusion would be the same, since, as the record reflects, Middlesex’s sustained failure to invest in financial, operational and managerial capital to sustain the Twin Lakes’ water system, itself warranted a conclusion that a Section 529 acquisition is appropriate in the circumstances.  R.D. at 32-33. 

Turning to the application of Section 529 in the present circumstances, the ALJ recommended the finding that Twin Lakes has satisfied its burden of proof regarding the six elements in Section 529(a)(1)-(6) necessary to warrant a Commission directive for Aqua to acquire the Twin Lakes system.  

[bookmark: _Hlk79934676]The ALJ concluded that substantial record evidence demonstrates that Twin Lakes is in violation of several statutory or regulatory standards, including Section 1501 of the Code, 66 Pa. C.S. § 1501, the Environmental Protection Agency Lead and Copper Rule, and the Pennsylvania Safe Drinking Water Act, as Twin Lakes has a substantial history of high unaccounted for water levels due to leaks throughout the system.  The ALJ also found that Twin Lakes has failed to comply with Commission Orders, notably Orders approving settlements in prior Twin Lakes’ base rate proceedings that required a reduction in the system’s unaccounted for water levels and that various improvements be made to the system.  Specifically, the ALJ recommended a finding that Twin Lakes has failed to comply within a reasonable time with orders of both the Commission and the Pennsylvania Department of Environmental Protection regarding the safety, adequate efficiency and/or reasonableness of service.  The ALJ, therefore, concluded that Twin Lakes cannot reasonably be expected to furnish and maintain adequate, efficient, safe and reasonable service and facilities in the future.  Further, the ALJ concluded that no reasonable or practicable alternatives exist to requiring Aqua to acquire the Twin Lakes system.  The ALJ’s determinations were made viewing both Twin Lakes as a standalone system and with Middlesex as Twin Lakes’ owner and corporate parent.  Finally, the ALJ found that substantial evidence also demonstrates that Aqua is financially, managerially and technically capable of acquiring and operating the Twin Lakes system in compliance with applicable statutory and regulatory standards and that the rates charged by Aqua to its preacquisition customers will not increase unreasonably because of the acquisition.  R.D. at 33-51. 

Finally, in addition to applying Section 529(a) to the present circumstances, the ALJ addressed the outstanding unsecured promissory notes and service agreement amendments that are related to this matter.  The ALJ also addressed the questions raised by Aqua and the OCA, including, Aqua’s assertion that if acquisition is approved it should be conditional, and the OCA-raised issues including requirements regarding separate tariffs, plan for improvement, limitations on liability and limitation on enforcement actions.  R.D. at 51-60.

With respect to the three outstanding unsecured revolving promissory notes between Twin Lakes and Middlesex, the ALJ recommended that they be approved.  The ALJ also recommended that the outstanding amendments to the Service Agreement between Twin Lakes and Middlesex be denied as moot.  Id.  

With respect to Aqua’s assertion that any acquisition should be conditional, the ALJ agreed and recommended that it is reasonable to condition the approval of Twin Lakes’ Petition on Middlesex placing $1,675,000 into an escrow account to be used to offset the costs of replacing and remediating the existing infrastructure so that just and reasonable service can be provided, as advocated by Aqua.  The ALJ noted that the circumstances of this case are unique, in that the small water utility in question is wholly owned by a larger corporate parent.  The ALJ concluded that, despite Middlesex being a New Jersey corporation, Middlesex has submitted itself to this Commission’s jurisdiction by, inter alia, seeking Commission approval to acquire Twin Lakes.  The ALJ concluded that, for purposes of the Section 529 acquisition, Middlesex will be negotiating the sale of its wholly owned subsidiary, Twin Lakes.  Further, it will be Middlesex which receives remuneration from such sale.  R.D. at 54-60.  

The ALJ noted that Middlesex, as the corporate parent of Twin Lakes, has not made the necessary financial investment in the Twin Lakes system over the more than a decade since it purchased the system, aside from filing for three triple-digit base rate increases during that time.  The ALJ found this to be insufficient and warranted conditioning the approval of the Section 529 petition on Middlesex placing $1,675,000 into escrow for purposes of improving the system that it has not itself improved during the past decade.  The ALJ concluded Middlesex should not benefit from its failure to properly maintain the Twin Lakes system for the past decade by not having to pay, at least in part, for some of the necessary improvements which Middlesex failed to make.  Id.  

The ALJ then examined the concerns raised by the OCA under Sections 529(f), (j), (k) and (l), which address, separate tariffs, plan for improvement, limitations on liability and limitations on enforcement actions.  R.D. at 60-61, citing OCA M.B. at 20-22, citing 66 Pa. C.S. § 529(f), (j), (k), and (l).  The ALJ concluded that the issues raised by the OCA were valid.  However, the ALJ declined to impose any additional conditions, noting that, the separate tariffs, plan for improvement and liability issues, can be properly addressed when, and if, the Commission directs that Aqua acquire the Twin Lakes system at the conclusion of this Section 529 proceeding.  The ALJ found that, for purposes of this proceeding, nothing in Sections 529(f), (j), (k), and (l) warrants the denial of Aqua’s acquisition of Twin Lakes, consistent with Section 529.  Id.  

[bookmark: _Toc87265456]Exceptions and Replies 

[bookmark: _Toc87265457]Exceptions of Aqua and Replies

[bookmark: _Toc87265458]Aqua’s Exception No. 1: Improper Application of Section 529 and Replies

In its Exception No. 1, Aqua argues that it should not be directed to acquire Twin Lakes because Twin Lakes is utilizing Section 529 improperly.  Aqua Exc. at 2.  Aqua reiterates its assertion that Middlesex, through its wholly owned subsidiary, Twin Lakes, is attempting to use the Section 529 process for an improper purpose.  Aqua asserts, as it did through the proceeding, that Middlesex is attempting to use the Section 529 process to “eliminate a financially poor performing segment of its overall strong business.”  Aqua Exc. at 2-5, citing, e.g., Aqua M.B. at 34-35; Aqua R.B. at 13‑14.[footnoteRef:6]   [6:  	Aqua further notes that it raised this concern in its Post-Hearing Main Brief in Opposition to the OCA’s Petition for Interim Emergency Relief at 17, n.7, in its Post-Hearing Reply Brief in Opposition to the OCA’s Petition for Interim Emergency Relief at 11-12, and in its Brief in Support of the Interim Order Denying the OCA’s Petition for Interim Emergency Relief at 11, n.3.  Aqua Exc. at 2 n. 1.  ] 


Aqua asserts it has demonstrated that:  (1) Middlesex remains capable of continuing to own and operate the Twin Lakes system; (2) Middlesex is the sole source of operational and financial support for Twin Lakes and has been since it acquired the system; and (3) Middlesex ultimately controls Twin Lakes.  Based on the facts of the Middlesex’s ownership of Twin Lakes, Aqua asserts that Twin Lakes’ initiation of this Section 529 proceeding is for the evident and improper purpose of Middlesex’s divesting itself of Twin Lakes, without having to account for the actual value of Twin Lakes.  Id., citing, Aqua M.B. at 33-34.

Aqua asserts that the Section 529 proceeding was not intended to be used as a tool for a parent corporation seeking financial advantage.  Rather, Aqua asserts that, as opined by Aqua’s expert witness, typically, a Section 529 proceeding involves “systems [that] have been troubled, in that the service to customers was jeopardized by the owner’s inability to run the system or lack of an owner to do so.”  However, this proceeding is a situation where “the current owner is going through a Section 529 proceeding in order to eliminate a financially poor performing segment of their overall strong business.”  Id., citing, Aqua St. 2-R at 4, Aqua St. 1 at 8.  

Aqua concludes that the record evidence shows that Middlesex is using the Section 529 process to have the Commission require another entity to acquire Middlesex’s poorly performing water system despite Middlesex’s demonstrated financial, operational and managerial capacity to operate the Twin Lakes system.  Id., citing, Aqua St. 2-R at 5.  

Aqua argues that, if Middlesex’s improper use of the Section 529 proceeding for financial advantage is approved, Aqua, or any other potential acquiring public utility would be “forced to pay more than it otherwise would agree to pay based upon arms-length negotiations between the parties.”  Id. 

[bookmark: _Hlk79917374]Aqua further argues that, should the Commission conclude that the burden of proof is met to direct acquisition of Twin Lakes by Aqua under Section 529, the Commission should also adopt the ALJ’s recommendation that Middlesex be required to place $1.675 million in escrow to cover costs to repair the system problems which were exacerbated during Middlesex’s ownership of Twin Lakes.  Aqua explains that the proposed amount to be placed in escrow, i.e., $1,675,000, represents “$304,573 of [a PENNVEST] loan and an estimated $1,358,000 of tax liability” associated with the PENNVEST grant.  Aqua Exc. at 4 (citing Aqua St. 2-R at 7-8).

In its Replies to Aqua’s Exception No. 1, Twin Lakes reiterates its arguments raised before the ALJ.  Specifically, Twin Lakes argues that substantial evidence supports the ALJ’s recommendation that Twin Lakes has satisfied all necessary elements of Section 529 and properly found that Aqua should be directed to acquire the Twin Lakes system.  Twin Lakes further asserts that the plain language of Section 529 and the record in this proceeding provide no support for Aqua’s argument that Twin Lakes is utilizing a Section 529 proceeding for any “improper purpose.”  Twin Lakes R. Exc. at 3-5, citing Twin Lakes M.B. at 28-48.  On this basis, Twin Lakes asserts that Aqua’s Exceptions should be rejected. 

Twin Lakes disputes Aqua’s assertion, that this proceeding is an improper use of Section 529, as unfounded.  Twin Lakes asserts that the underlying premise of Aqua’s position, that acquisition of the small water company under Section 529 should only be directed by the Commission where the small water company’s provision of service is “jeopardized by the owner’s inability to run the system or lack of an owner to do so,” is fundamentally flawed where Section 529 states no such criteria.  Id., citing, Aqua Exc. at 2; Aqua St. 2-R at 4.  Twin Lakes notes that the fact that Twin Lakes has an “owner,” a corporate parent company, with adequate financial resources to run the water system does not negate the fact that the requirements for approval of acquisition under Section 529 have been satisfied in the present circumstances.  Id. 

Twin Lakes asserts that the text of Section 529 does not limit the section’s application to small water utilities that lack an owner or whose owner has a complete inability to operate the system.  To the contrary, Twin Lakes asserts that the legislative intent is concisely expressed in Section 529(a), which provides that “[t]he commission may order a capable public utility to acquire a small water or small sewer utility if the commission, after notice and an opportunity to be heard, determines [that the small water utility has met the criteria set forth in Section 529(a)(1) through (6)].” 66 Pa. C.S. § 529(a).
Additionally, Twin Lakes notes that Section 529(m) clearly defines a “small water utility” as “a public utility which regularly provides water service to 1,200 or fewer customer connections.” 66 Pa. C.S. § 529(m).  Twin Lakes asserts it has clearly met the definition of “small water utility” under Section 529(m) and, specifically, has met the requirements of Section 529(a).  On that basis, Twin Lakes asserts that its acquisition by a capable public utility is clearly warranted and in the public interest.  Twin Lakes further asserts that there is no basis for limiting the application of Section 529, to preclude acquisition where the small water company is owned by a corporate parent, such as Middlesex, if all the Section 529 criteria are satisfied.  Twin Lakes argues that, if the Commission adopts Aqua’s argument, it would be an impermissible limitation of the definition of “small water utility” to exclude small water utilities that are affiliated with a corporate parent.  Twin Lakes R. Exc. at 3; Twin Lakes R.B. at 4, 13.  

Twin Lakes rejects Aqua’s claim that Middlesex, as the corporate owner of Twin Lakes, is utilizing this Section 529 proceeding to extract a higher purchase price from Aqua for the Twin Lakes system as “pure conjecture.”  Twin Lakes asserts it has produced substantial record evidence to establish Twin Lakes’ efforts to find a solution that will provide sustainable quality of service for Twin Lakes’ customers at reasonable rates.  Twin Lakes R. Exc. at 4, citing Aqua Exc. at 3-4.  See Twin Lakes M.B. at 9-14; Twin Lakes Exc. at 17-22.  

Further, Twin Lakes notes that Section 529 provides the Commission with the authority to review the reasonableness of the purchase price once it has been negotiated.  Twin Lakes also notes that, if an impasse is reached on price negotiations, the statute provides for an eminent domain process to resolve the impasse.  Twin Lakes R. Exc. at 4-5, citing 66 Pa. C.S. § 529(e).  Therefore, Twin Lakes argues that Aqua’s argument that Section 529 is being used improperly is unfounded and Aqua’s Exception No. 1, should be rejected.  Id., citing Twin Lakes M.B. at 28-48.

In its Replies to Aqua’s Exception No. 1, the OCA agrees with Twin Lakes’ position and asserts that, as argued by Twin Lakes, the burden of proof under Section 529 has been satisfied and that Aqua’s argument that Twin Lakes’ use of Section 529 is “improper” is without merit.  Therefore, the OCA argues that Aqua’s Exception No. 1 should be denied.  OCA R. Exc. at 3-6. 

The OCA notes that Twin Lakes as well as the OCA are permitted to offer proof to meet the necessary standard under Section 529.  The OCA argues that they have provided sufficient evidence to satisfy the Section 529 standard for acquisition.  The OCA also notes that, although I&E bears the statutory burden of proof in a Section 529 proceeding, the Commission has previously stated that the burden is not exclusive to I&E.  Any other party supporting an acquisition pursuant to Section 529 may produce its own evidence that the conditions are met.  The OCA argues that, based upon the record, substantial evidence was offered by Twin Lakes and the OCA to warrant the Commission’s approval of the acquisition of Twin Lakes by Aqua.  Accordingly, the OCA submits that Aqua’s Exception No. 1, should be denied.  Id., citing R.D. at 25, 62; OCA R.B. at 2-7. 

[bookmark: _Toc87265459]Aqua’s Exception No. 2: Twin Lakes Fails to Satisfy Section 529 (a)(3) and Replies

In its Exception No. 2, Aqua argues that the ALJ erred by concluding that Twin Lakes satisfies the criteria under Section 529(a)(3), that Twin Lakes, through its corporate parent and owner, Middlesex, cannot be reasonably expected to furnish and maintain adequate, efficient, safe and reasonable service and facilities in the future.  Aqua Exc. at 5-7, citing R.D. at 42.  Aqua’s argument focuses on the “ability” of Twin Lakes to provide reasonable service where Middlesex, was and remains fully capable of providing the financial and technical resources necessary to enable Twin Lakes to provide safe and reliable water service, since the time of its acquisition of Twin Lakes.  Id. 
Aqua maintains that the condition of Twin Lakes’ water system is due directly to the failure of Middlesex to fulfill its duty to furnish the resources to make the necessary improvements to the Twin Lakes system.  Further, Aqua asserts that where Middlesex can provide the necessary resources to adequately restore the Twin Lakes system, albeit withheld until now, Twin Lakes cannot be found to be “unable” to provide service per the meaning of Section 529.  Aqua Exc. at 6-7. 

Aqua asserts that Twin Lakes, through its owner, Middlesex, cannot be found to satisfy the Section 529(a)(3) requirement.  On this basis, Aqua argues that the Commission should conclude that, on the basis of Middlesex’s demonstrated ability to provide the necessary resources, that Twin Lakes should not be found to have met the burden of proof necessary to be eligible for acquisition under Section 529.  Id. 

In its Replies to Aqua’s Exception No. 2, Twin Lakes reiterates the arguments it raised before the ALJ.  Specifically, Twin Lakes argues that substantial evidence supports the ALJ’s recommendation that Twin Lakes has satisfied all necessary elements of Section 529 and properly found that Aqua should be directed to acquire the Twin Lakes system.  Accordingly, Twin Lakes argues that Aqua’s Exceptions must be rejected.  Twin Lakes R. Exc. at 5-10, citing Twin Lakes M.B. at 28-48.

In its Replies to Aqua’s Exception No. 2, the OCA asserts that, Aqua’s argument that Twin Lakes has failed to meet the requirement of Section 529(a)(3) when considering the financial, managerial and technical fitness of Middlesex, should be rejected.  The OCA asserts that Twin Lakes, not Middlesex, is the entity for purposes of satisfying Section 529(a)(3).  The OCA further submits that, even if Middlesex were the entity for purposes of satisfying Section 529(a)(3), the requirements would still be satisfied.  The OCA relies upon the ALJ’s finding that:  

Substantial record evidence demonstrates that Twin Lakes cannot reasonably be expected to furnish and maintain adequate, efficient, safe and reasonable service and facilities in the future.  This finding is made when evaluating Section 529(a)(3) for Twin Lakes as a standalone company as well as considering Middlesex as the parent company.  Regardless of whether the financial, managerial or technical expertise of Middlesex as Twin Lakes’ parent company is considered when determining whether Section 529(a)(3) has been satisfied, or whether Twin Lakes is considered alone, Section 529(a)(3) is satisfied. That is, even when considering Middlesex’s financial, managerial or technical expertise provided during the past decade when Middlesex was providing financial and operational support to Twin Lakes, the system was poorly run. It is unreasonable to expect that Twin Lakes, with or without the support of Middlesex, can reasonably be expected to furnish and maintain adequate, efficient, safe and reasonable service and facilities in the future. 

OCA R. Exc. at 5-6, citing R.D. at 39.  Accordingly, the OCA submits that Aqua’s Exception No. 2, fails to apply the correct reading of Section 529(a)(3) and should, therefore, be denied.  

[bookmark: _Toc87265460]Exceptions of Twin Lakes and Replies 

1. [bookmark: _Toc87265461]Twin Lakes’ Exception No. 1:  The ALJ Erred In Finding That The Commission Has Jurisdiction Over Middlesex and Replies  

[bookmark: _Hlk79998481][bookmark: _Hlk79944047]In its Exception No. 1, Twin Lakes submits that the ALJ erred by finding that the Commission has jurisdiction over Middlesex, Twin Lakes’ parent corporation.  Twin Lakes argues that the ALJ incorrectly determined that the Commission’s jurisdiction extended to Middlesex given the unique facts presented in this case.  Twin Lakes Exc. at 5-13, citing R.D. at 30-32. 

Specifically, Twin Lakes argues that it, not Middlesex, is the jurisdictional utility in Pennsylvania.  Twin Lakes further submits that the Commission lacks authority under the Code to assert jurisdiction over Middlesex, and, therefore, the Commission has none.  Finally, Twin Lakes avers that, the Commission is not “a court of general jurisdiction,” and therefore, lacks power to assert personal jurisdiction over Middlesex.  Even if the Commission did possess such power, Twin Lakes avers, the circumstances do not satisfy the applicable legal standards for assertion of personal jurisdiction over Middlesex.  For these reasons, Twin Lakes argues that the ALJ’s recommendation that the Commission has jurisdiction over Middlesex must be rejected. 

In its Replies to Twin Lakes Exception No. 1, Aqua argues that the ALJ correctly determined that the Commission’s jurisdiction extended to Middlesex given the unique facts presented in this case and Twin Lakes’ Exceptions should be denied.  Aqua R. Exc. at 2-4. 

In its Replies to Twin Lakes’ Exception No. 1, I&E submits that the ALJ properly recommended that substantial evidence supports the finding that the Commission has jurisdiction over Middlesex.  I&E reiterated its position, found persuasive by the ALJ, that Middlesex’s conduct, commencing with its voluntary action of requesting Commission authority to acquire the Twin Lakes’ water system, and including, inter alia, facts demonstrating that Middlesex operated under the name of Twin Lakes within the Commonwealth, at all times subject to the Commission’s jurisdiction to implement the provisions of the Code.  I&E also notes that Twin Lakes advances jurisdictional arguments on behalf of Middlesex.  Further, I&E submits that there is substantial evidence to conclude that Middlesex’s conduct demonstrated the requisite contacts to establish Commission jurisdiction under Pennsylvania’s “long arm” statute.  I&E R. Exc. at 3-5, citing, 42 Pa. C.S. Section 532(a)(9).

[bookmark: _Toc87265462]Twin Lakes’ Exception No. 2:  The ALJ Erred By Conditioning Approval of Relief Under Section 529 of the Public Utility Code on Middlesex Placing $1.675 Million in Escrow and Replies

In its Exception No. 2, Twin Lakes asserts the ALJ erred by imposing a condition on the approval of acquisition under Section 529 on Middlesex placing $1.675 million in escrow.  Twin Lakes Exc. at 13-22, citing R.D. at 1, 63-64; Ordering Para. 1.

Twin Lakes submits that financial considerations regarding quality of service are appropriately addressed in a base rate case, not in a Section 529 proceeding.  Further, Twin Lakes asserts that, with support from Middlesex, Twin Lakes has made significant efforts at rectifying the system’s quality of service issues.  Twin Lakes also argues that the escrow condition amounts to an unconstitutional taking from Middlesex without just compensation.  Finally, Twin Lakes asserts that conditioning Section 529 relief on Middlesex placing funds in escrow creates an impermissible unconstitutional condition on the acquisition under Section 529.  Id. 

In its Replies to Twin Lakes Exception No. 2, Aqua argues that, contrary to Twin Lakes’ claim that the Commission may not consider Middlesex’s involvement in the Twin Lakes’ operation, Section 529 of the Code specifically states, “In making a determination pursuant to subsection (a), the commission shall consider… Any other matters which may be relevant.”  66 Pa. C.S. § 529(c)(6)(emphasis added).  Aqua maintains that it is appropriate for the Commission to consider the relevant duties and actions, and/or inaction and failure to meet its duties, which have a direct bearing on the Commission’s decision whether to approve an acquisition under Section 529(a).  Aqua R. Exc. at 4-8.
Aqua maintains that the voluntary action of Middlesex in withdrawing Twin Lakes’ sole source of financial and operational support, by termination of the Service Agreement, and directing Twin Lakes to petition for the relief under Section 529 are extraordinary and unprecedented circumstances which are both relevant and material to the ALJ’s recommendation to approve the acquisition of Twin Lakes on the condition that Middlesex be required to escrow an amount reflecting at least a portion of the financial burden caused directly due to Middlesex’s failure to meet its obligation as the owner of Twin Lakes.  Id.; Aqua M.B., Section V.B.2.; Aqua R.B. at Section III.A.4.; Aqua Exception No. 1.  

Aqua asserts that the ALJ’s recommendation is both consistent with Section 529, lawful and warranted in recognition of the fact that Middlesex voluntarily acquired the Twin Lakes system, failed to make the necessary financial investments in it, and is now attempting to voluntarily withdraw from its ownership and operation of this system and to use the Section 529 process to force another Pennsylvania public utility to acquire the system.  Id., citing R.D. at 58.  Aqua also asserts that under the unique circumstances of this case, the recommended escrow condition is necessary and appropriate.  Accordingly, Aqua argues that Twin Lakes Exception No. 2, should be denied. 

In its Replies to Twin Lakes’ Exception No. 2, I&E submits that the ALJ properly recommended that Middlesex be required to place $1,675,000 into an escrow account to be used to offset the costs associated with replacing and remediating the existing infrastructure of the Twin Lakes system, which had deteriorated over the course of Middlesex’s ownership since 2008, as a condition of requiring Aqua to acquire the Twin Lakes system.  I&E R. Exc. at 5-10.  Accordingly, I&E argues Twin Lakes’ Exception No. 2, should be denied.

[bookmark: _Toc87265463]Disposition 

We remind the Parties that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  See Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also, see generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

As previously noted, the matter now before us is whether to adopt the ALJ’s recommendation to approve the acquisition of Twin Lakes by Aqua as a capable public utility pursuant to Section 529 of the Code, on the conditions set forth in the ALJ’s Recommended Decision, or otherwise.  Consistent with Section 529, our analysis of the ALJ’s Recommended Decision and the Parties’ Exceptions and Replies requires that we first determine whether the ALJ properly concluded that the requirements for approving the acquisition of Twin Lakes by Aqua under Section 529 are satisfied in the circumstances.  If so, the question remains whether to adopt the ALJ’s recommendation that the approval of the acquisition be conditioned upon requiring Middlesex to escrow funds in the amount of $1,675,000, to offset the costs associated with replacing and remediating the existing infrastructure, which was left to deteriorate from the time Twin Lakes was acquired by Middlesex.  

As discussed, in the proceeding before us, the ALJ concluded that it was appropriate to recommend both, that we approve Twin Lakes acquisition by Aqua under Section 529 and that the acquisition be conditioned upon Middlesex’s escrow of funds to cover costs associated with the necessary repair to Twin Lakes’ infrastructure.  We agree with that conclusion under the facts of this case.  Accordingly, as discussed more fully infra., based upon our review of the record and the arguments presented on Exception and the Replies thereto, we shall deny the Exceptions of both Aqua and Twin Lakes, and adopt the ALJ’s Recommendation, as modified consistent with this Opinion and Order.

Therefore, we conclude that, pursuant to our authority under Section 529 to direct that the acquisition of Twin Lakes by Aqua is warranted in the circumstances.  We further conclude per Section 529(c)(6), that it is within our discretion to consider the relevant and material facts under which the acquisition is necessitated by the actions of Middlesex.  We, therefore, also conclude that the acquisition is approved under Section 529, on the condition that Middlesex, the company which wholly owns Twin Lakes, be directed to escrow funds in the amount of $1,675,000, to offset the costs of replacing and remediating the existing infrastructure, which deteriorated from the time Twin Lakes was acquired by Middlesex after Commission approval in 2008.

Jurisdiction over Middlesex 

Upon review, while we shall adopt the ALJ’s Recommended Decision, as modified by this Opinion and Order, we are concerned that the issue of the Commission’s exercise of jurisdiction over Middlesex was not unequivocally established.  To be clear, we agree with the ALJ’s conclusion that, for purposes of the Commission’s jurisdiction, Twin Lakes and Middlesex are one in the same, per the ALJ’s analysis of an “alter ego” status.  See R.D. at 27-32.  

We note our conclusion is that Middlesex and Twin Lakes are one in the same for due process purposes.  Although Twin Lakes actively disputes that conclusion, it is the foundation for the determination of whether Middlesex was afforded due process.  Specifically, although Middlesex is not the named petitioner in this Section 529 proceeding, it was nevertheless found to be responsible to escrow $1.675 million, based upon the necessary infrastructure and other expenditures which Middlesex failed to make over the course of its ownership and operation of Twin Lakes.  If the ALJ properly construed the “alter ego” analysis in exercising jurisdiction over Middlesex, by virtue of Twin Lakes’ participation, then due process has been satisfied.  R.D. at 31.  

Consistent with the ALJ’s analysis, the facts of record establish that the corporate officers, witnesses, and even legal counsel representing Twin Lakes, are the same corporate officers, witnesses and legal counsel for Middlesex.  Specifically, Middlesex and Twin Lakes share the same general counsel, Jay L. Cooper, who actively participated in the litigation.  Jay Cooper was present for a prehearing conference on October 2, 2020, in which a discussion was held regarding the formal consolidation of dockets G-2020-3020941, G-2020-3021018, G-2020-3021021 and G-2020-3021024 with this matter and the Parties were directed to address any issues in those filings in this proceeding.  Those dockets relate to the Affiliated Interest Agreement (AIA) and promissory notes between Twin Lakes and Middlesex.  Middlesex was listed as the respondent in those filings.  The corporate address for both Twin Lakes and Middlesex is Iselin, NJ and they share many of the same corporate officers, including Robert K. Fullagar, VP of Operations for Middlesex, and Bruce O’Connor, Senior VP, Treasurer, and Chief Financial Officer of Middlesex, who participated in the proceeding as witnesses.  R.D. at 27-32.  

Through the notice provided to Twin Lakes, and the direct actions and participation in the Section 529 proceeding by the corporate officers and legal counsel for Twin Lakes, we conclude that Middlesex’s corporate officers and legal counsel received constructive and actual notice of the issue of Middlesex’s potential financial responsibility, and possible finding that Middlesex would be directed to escrow sums as a precondition of the abandonment of service. 

Indeed, as noted by I&E, the facts of record establish Middlesex’s clear consent to Commission jurisdiction, which commenced when Middlesex first sought a Certificate of Public Convenience (CPC) to operate a water utility in the Commonwealth of Pennsylvania.  

In the Commission’s Opinion and Order granting Middlesex a CPC, the Commission expressly found that: 

That upon receipt of a notice of closing, a Certificate of Public Convenience shall be issued pursuant to section 1101 of the Public Utility Code, 66 Pa. C.S. § 1101, authorizing Middlesex Water Company to begin to offer, render, furnish, or supply water service to the public in the Sagamore Estates development, located in Shohola Township, Pike County. 

In RE: Joint Application of Middlesex Water Company, et al., at Docket Nos, A‑2008‑2050092 and A-2008-2050089 (Opinion and Order entered March 2, 2009) (March 2009 Order).

Thus, Middlesex’s voluntary submission to PUC jurisdiction was clearly established.  Such consent is sufficient to establish jurisdiction for purposes of this Section 529 proceeding.  Indeed, the appearance in this Section 529 proceeding as witnesses by corporate officers of Middlesex, may itself constitute consent to Commission jurisdiction.  

[bookmark: _Hlk86835562]In the present case, the basis for Commission jurisdiction is, at its core, the state’s power to regulate acts done in the state which impact the public safety, which has long been recognized by the courts under the United States’ Supreme Court’s decision in International Shoe v. State of Washington, 326 U.S. 310 (1945) (International Shoe v. Washington).  Because states do not have the ability to prevent nonresidents from doing business in their state, it was necessary to permit states to assume jurisdiction over individuals “doing business” within the state.  Thus, the Court recognized that “doing business” within a state was itself a sufficient basis for jurisdiction over a nonresident individual, including a corporation, where the business creates a strong state interest in regulation, and service could be effectuated within the state on an agent appointed to carry out the business.  As set forth in International Shoe v. Washington, it is required to establish that there be “minimum contacts” with the state in question in order to establish jurisdiction. 

In International Shoe v. Washington, the Court explained that, “[l]ike any standard that requires a determination of ‘reasonableness,’ the ‘minimum contacts’ test [. . .] is not susceptible of mechanical application; rather, the facts of each case must be weighed to determine whether the requisite ‘affiliating circumstances’ are present.”  The Court noted that the “effects” test had been accepted as a test of contacts when wrongful activity outside a state causes injury within the state or when commercial activity affects state residents.  While the decision in International Shoe v. Washington was narrowly limited to its facts, its general principles are applicable to our analysis of Commission jurisdiction over Middlesex. 

In the present case, the facts establish that Middlesex sought and was granted a CPC, and assumed the rights and duties thereunder, for the privilege of doing business within the Commonwealth to provide water service within the delineated service territory.  By the March 2009 Order, a CPC was issued to Middlesex to provide water service in Pike County.  In that proceeding, on February 26, 2008, Middlesex filed a Letter of Intent with the Commission requesting Commission approval to acquire Twin Lakes Water Services, LLC’s existing system.  The March 2009 Order approved Middlesex’s application and granted the corresponding CPC.  Since the March 2009 Order, Middlesex did not file an application seeking to abandon service and Middlesex’s wholly owned subsidiary, Twin Lakes, did not apply for a CPC to provide service. 

Middlesex, as the “original filer” and recipient of the CPC, has purposefully availed itself of Commission jurisdiction under the Code and has agreed to adopt the rules, rates and regulations contained in Twin Lakes Water Services, LLC’s existing tariffs.  See March 2009 Order.  It is Middlesex that holds the CPC.  This CPC is not transferable.  Middlesex as the CPC holder is subject to the jurisdiction of the Commission.  Rights and duties under a certificate of public convenience remain binding on a certificate holder until the certificate is cancelled by action of the Commission or until the certificate holder receives Commission authorization to abandon service under Section 1102(a)(2) of the Code. 66 Pa. C.S. § 1102(a)(2).  

We conclude that, Middlesex remains the holder of the CPC, irrespective of the corporate subsidiary relationship with Twin Lakes.  Further, we note that Middlesex is listed as the respondent in the consolidated dockets (G-2020-3020941, G‑2020‑3021018, G-2020-3021021 and G-2020-3021024) which seek Commission approval of AIAs and a service agreement between Twin Lakes and Middlesex.  It appears then that Middlesex has attempted to voluntarily refuse to participate in the consolidated proceedings.  

Clearly, the facts of the present case establish that the Commission’s exercise of jurisdiction over Middlesex as a certificated water utility goes to a matter of the highest importance, public safety.  The facts of the present case clearly meet the International Shoe v. Washington standard for the necessary minimum contacts and the requisite ability to provide notice to Middlesex through its agent, and wholly owned subsidiary, Twin Lakes, in order for the Commission to properly assert jurisdiction over Middlesex.  

We note that the relationship between Middlesex and Twin Lakes, as a wholly owned subsidiary, was via operations support to Twin Lakes, the terms of which were set forth in service agreements executed between Middlesex and Twin Lakes.  Twin Lakes’ Petition asserted that Middlesex provided operations support to Twin Lakes through the Service Agreement, and that on June 1, 2020, Middlesex issued a letter notice of termination of the Service Agreement advising termination of the agreement effective September 1, 2020 (June 1 Notice of Termination Letter).  Twin Lakes’ present claim for permission to abandon service was predicated upon Middlesex’s June 1 Notice of Termination Letter, on the basis that Twin Lakes’ continued operation was not viable without operational support provided by Middlesex. 

Therefore, it is by virtue of the June 1 Notice of Termination Letter issued by Middlesex to Twin Lakes, terminating its financial support under the Service Agreement, that Twin Lakes asserts it is without the financial resources to continue operations.  To the extent that Middlesex’s June 1 Notice of Termination Letter or any service agreement between Middlesex and Twin Lakes are relied upon to establish Twin Lakes’ lack of financial resources, we conclude the agreements to be contracts, the terms of which may be voided or altered pursuant to the Commission’s authority under Section 508 of the Code, wherein the Commission is vested with the authority to review, vary, reform and revise agreements between public utilities and persons, municipal corporations and corporations.  66 Pa. C.S. § 508 (Power of commission to vary, reform and revise contracts).  

Section 508 provides: 

[t]he commission shall have the power and authority to vary, reform, or revise, upon a fair, reasonable and equitable basis, any obligations, terms, or conditions of any contract heretofore or hereafter entered into between any public utility and any person, corporation, or municipal corporation, which embrace or concern a public right, benefit, privilege, duty, or franchise, or the grant thereof, or are otherwise affected or concerned with the public interest and the general well-being of this Commonwealth. Whenever the commission shall determine, after reasonable notice and hearing, upon its own motion or upon complaint, that any such obligations, terms, or conditions are unjust, unreasonable, inequitable, or otherwise contrary or adverse to the public interest and the general well-being of this Commonwealth, the commission shall determine and prescribe, by findings and order, the just, reasonable, and equitable obligations, terms and conditions of such contract....

66 Pa. C.S. § 508.  See AT&T v. Pa. PUC, 709 A.2d 980, Cmwlth. 1998, appeal granted in part 717 A.2d 1022, 553 Pa. 70, appeal granted, 732 A.2d 616, 557 Pa. 631, reversed, 737 A.2d 201, 558 Pa. 290 (AT&T).  

In AT&T, the Supreme Court reversed the lower Court’s holding that the Commission was without jurisdiction to contradict the terms of a contract between a utility and another entity, based upon a factual finding that the contract had not been fully executed where the sum due under the contract had not been paid.  AT&T at 209.  There, the question of Section 508’s application arose in the context of whether a prior agreement between a utility and another entity regarding cost allocations operated to deprive the Commission of its jurisdiction to allocate costs under Section 2704(a)(pertaining to cost allocations).  The Supreme Court’s analysis in AT&T established that where the contract in question has not been fully executed, there is no question that the Commission retains jurisdiction to alter or abrogate the terms of the contract where the terms are averse to the public interest.  Id.  

Where, as here, the terms of the Service Agreements between Middlesex and Twin Lakes were required to be, and were in fact, submitted by Twin Lakes in this 


proceeding for Commission approval,[footnoteRef:7] there is no question that the Commission has authority to approve, deny, alter or abrogate the Service Agreements between Middlesex and Twin Lakes under Section 508.  66 Pa. C.S. § 508.  [7:  	We note that the ALJ’s Initial Decision treated the Service Agreements as “moot.”  See R.D. at 53 (Ordering para. no. 5).  However, given our conclusion that the Service Agreements, to the extent they reflect an attempt by a certificated public utility, Middlesex, to abandon or “transfer” its lawful duties under the Code to another entity, its wholly owned subsidiary, Twin Lakes, we conclude the Service Agreements to be contrary to the Code and void, and shall deny approval of the Service Agreements.  It follows then, that Middlesex’s attempt to terminate the Service Agreements by the June 1 Notice of Termination Letter is similarly, void.  Therefore, we shall modify the Initial Decision’s treatment of the Service Agreements and subsequent modifications thereto.  ] 


The Commission’s authority over any agreement between Middlesex and Twin Lakes is further established under Chapter 21 of the Code (pertaining Relations with affiliated interest).  As a wholly owned subsidiary of Middlesex, Twin Lakes is an affiliated interest of Middlesex, as defined under Chapter 21.  See 66 Pa. C.S. § 2101 (definition of affiliated interest).  The Service Agreements between Middlesex and Twin Lakes constitute contracts which are subject to Commission approval under Section 2102 of the Code (pertaining approval of contracts with affiliated interests).  The subsequent June 1 Notice of Termination Letter from Middlesex to Twin Lakes, was an attempt by Middlesex to modify the existing Service Agreement, over which the Commission has authority to approve/modify or abrogate under Section 2103 of the Code (pertaining to jurisdiction over amendment of contracts).  Finally, under Section 2105 of the Code (pertaining to contracts in violation of this part as voidable affiliated interest agreements), any service agreement or attempt to modify such agreements between a certificated utility and an affiliated interest, including, inter alia, a wholly owned subsidiary, are voidable if the Commission finds the terms or modification to be in violation of any provision of the Code or Commission Regulations.  Therefore, pursuant to Commission authority granted under Chapter 21, any service agreement between Middlesex and Twin Lakes, or attempt to modify the same, is voidable where the Commission finds the terms or modification to violate any provision of the Code or regulations.  

Here, Middlesex and Twin Lakes executed Service Agreements under which Middlesex provided Twin Lakes essential support, including, inter alia, financial support.  To the extent the June 1 Notice of Termination Letter, from Middlesex to Twin Lakes attempts to modify/terminate the existing Service Agreement between the two, we find it to be void, as an attempt to unilaterally abandon service in violation of the provisions of the Code, requiring Middlesex as the certificated public utility to retain its duties to provide safe and reliable water service unless and until the Commission orders that the certificate is transferred or abandoned.  As noted by I&E and the ALJ, a certificate of public convenience is neither transferable nor may the service offered under it be abandoned unless by Commission order approving such transfer or abandonment of service.  R.D. at 28, 30.  Therefore, any service agreement between Middlesex and Twin Lakes, and any attempt by Middlesex to unilaterally modify the agreement by termination cannot be relied upon as means for Middlesex to abandon service or otherwise, effectively “transfer” its CPC to Twin Lakes without Commission approval. 

Further, the unilateral abandonment of service by Middlesex would harm the public interest, since doing so would jeopardize public health and safety and render the provision of the necessity of water service to Twin Lakes’ customers impossible.  Indeed, the actions of Middlesex in attempting to terminate the service agreement triggered the present abandonment proceeding by Twin Lakes’ Petition and precipitated the necessity of a receivership to ensure continuing water service to the customers to which Middlesex was obligated.  By attempting to modify the Service Agreement by terminating it, Middlesex was effectively attempting to abandon its duty to provide water service without seeking prior Commission approval to do so, in violation of the requirement to seek permission to abandon service.  We expressly reject the course of action taken by Middlesex, which precipitated the present proceeding.  
[bookmark: _Hlk86923846]In summary, to the extent that any service agreement executed between Middlesex and Twin Lakes , including, inter alia, the Service Agreement dated December 1, 2009, and the June 1, 2020 Letter of Middlesex “Notice of Termination of the Service Agreement,” are relied upon by Middlesex or Twin Lakes to constitute an abandonment of service or transfer of Middlesex’s CPC from Middlesex to Twin Lakes, as a means to relieve Middlesex of its duty as a public utility under the Code, we conclude the agreements, and the attempt to amend them by termination or otherwise , to be void, pursuant to our authority under both Section 508 and Chapter 21 of the Code.  

Therefore, the CPC issued to Middlesex, is the controlling instrument in this proceeding.  For all legal and practical purposes, the abandonment of service at issue in this proceeding is that of Middlesex, by and through the CPC, under which Middlesex was authorized to offer water utility service by and through its wholly owned subsidiary, Twin Lakes.  Again, for purposes of this Section 529 proceeding, Twin Lakes and Middlesex are one in the same.  

We note that at no time did Middlesex seek permission to transfer its CPC.  The Commission expressly understood Twin Lakes to be operating under the authority granted Middlesex.  If it were otherwise, Twin Lakes would be at risk of being found to be operating a water utility unlawfully in the Commonwealth without a CPC, in violation of the Code and subject to applicable penalties. 

We recognize that throughout this proceeding, counsel for Middlesex was careful to assert that his appearance was strictly in his capacity as counsel for Twin Lakes, not Middlesex.  Witnesses and the Corporate Officers appearing asserted the legal fiction that their appearance could not be construed as participation by Middlesex.  We disagree.  The actual appearance by the Corporate Officers, and legal counsel for Middlesex, in the present proceeding was constructive and actual notice to Middlesex, of the potential financial obligations at issue in this proceeding.  Accordingly, we are satisfied that the record demonstrates that Middlesex had constructive and actual notice and fully participated in this proceeding, fully satisfying the spirit and the letter of due process.

1. Disposition of Exceptions

Turning to our disposition of the Exceptions of Aqua, we shall deny the Exceptions.  In summary, in Aqua’s Exceptions Nos. 1 and 2, Aqua submits that it should not be ordered to acquire Twin Lakes as part of this Section 529 proceeding because Twin Lakes is “improperly” utilizing Section 529, and Twin Lakes did not meet its burden of proof under Section 529(a)(3) (pertaining to the reasonable future expectations of the small water utility).  However, Aqua asserts that, if the Commission determines an acquisition is warranted, the acquisition must be conditioned on Middlesex placing money in escrow for necessary repairs to Twin Lakes’ water system.  See Aqua Exc. at 1. 

With respect to Aqua’s assertion that the alleged improper motive of either Twin Lakes or Middlesex negates the application of Section 529 to the present circumstances, we disagree.  While the motivations of the Parties are permissible considerations, as other relevant factors under Section 529(c)(6), we do not find that motive of either Twin Lakes or Middlesex, whatever it may be, persuades us that in the present circumstances we should not direct that Aqua acquire Twin Lakes, given that we conclude the criteria of Section 529 (a)(1)– (6) are satisfied in the circumstances, on the condition that Middlesex be required to escrow funds for costs associated with the necessary repairs to Twin Lakes’ water system.  

With respect to Aqua’s argument that Twin Lakes does not satisfy Section 529(a)(3), we note that the requirement of Section 529(a)(3) reads as follows: 

that the small water or sewer utility cannot reasonably be expected to furnish and maintain adequate, efficient, safe and reasonable service and facilities in the future.

66 Pa. C.S. § 529(a)(3).  On its face, the language of this Section pertains to the reasonable expectation of the future conduct of the small water utility, that it will not reasonably be expected to perform its duties to provide water service.  

Aqua argues that the language of Section 529(a)(3) should be interpreted to assess the future “ability” of the utility to perform its statutory duty in the provision of water service.  Aqua maintains that the demonstrated financial, managerial and operational strength of Middlesex, demonstrates its ability to provide adequate service, and therefore precludes the finding that Section 529(a)(3) is satisfied.  We disagree.  

Inherent in our authority to direct an acquisition of a small water utility under Section 529, is the authority to direct such acquisition, even where the small utility disputes the basis for the acquisition.  In such case, the objecting small water utility may present evidence to show how it will meet its future statutory duties, and typically I&E would present any evidence to the contrary.  The Commission evaluates that evidence under Section 529 and renders a determination whether the small water utility could reasonably be expected to meet its future duties.  As always, the central concern is whether the customers could be reasonably assured of the future performance of the utility’s duty to provide safe and adequate water service at a reasonable rate.  

The present case is the unusual circumstance in which the small water utility is requesting the acquisition and offers evidence to support the conclusion that it will fail to meet its duties in the future.  The Commission’s discretion in the circumstances extends to reasonable expectation of future conduct of the small utility.  In this regard, the past failure to perform its statutory duty is persuasive evidence of the reasonable expectation that the small utility will also fail to meet its statutory obligations in the future.

In the present case, the ALJ concluded that the abject failure to perform the basic statutory duties to the customers served by the Twin Lakes’ water system, since the system was acquired by Middlesex in 2008, establishes substantial and persuasive evidence of the reasonable future expectation that the Twin Lakes system, whether deemed to be under the auspices of Twin Lakes as a standalone entity, or under the auspices of the corporate parent/owner, Middlesex, will continue to drastically fail to meet the basic requirements for the provision of safe and reliable water service for the system’s customers in the future.  We agree.  

As detailed supra., the failure of the Twin Lakes water system was clearly established.  The Twin Lakes system is comprised of two wells:  (1) Well No. 1, which is inoperable; and (2) Well No. 2, which is the system’s only working well.  OCA Exhs. 6 and 7.  Twin Lakes also suffers from significant UFW levels which have risen to as high as 86% in recent years.  Since 2011, Twin Lakes has requested and received rate increases three times, in each case seeking increases of more than double the existing rates.  In the 2011 and 2015 cases, the rate increases were tied to specific improvements to its facilities.  

In Twin Lakes’ most recent rate case, the 2020 Rate Case Order, the Commission approved an annual increase of $117,374 (88%) as opposed to the initially requested amount of $211,793 (158.63%).  In that proceeding, we noted our serious concern regarding the evidence of record revealing the poor and worsening condition of the system operated by Twin Lakes, citing the undisputed record that the system’s Well No. 1 is collapsed and non-usable and Well No. 2’s operational viability is at risk due to the stress on it caused by the over-pumping of the well.  We also acknowledged the UFW levels ranging from 78.7%-82.9% in 2015-2018.  Thus, we cautioned that we fully expected the Company to meet its future service obligations under Section 1501 of the Code.  2020 Rate Case Order at 4, 65.  

Given the demonstrated and prolonged failure of Twin Lakes to meet its service obligations, there is ample evidence to conclude that the circumstances will continue.  

Based upon the demonstrated and prolonged failure of Twin Lakes and Middlesex, whether viewed separately, or as one in the same, to furnish the necessity of safe and adequate water service to the customers of the Twin Lakes system, we find that there is no basis to form a reasonable expectation that the utility will perform its statutory duty in the future, per Section 529(a)(3).  Under Section 529(a)(3) the Commission determines more than the utility’s future ability to perform its statutory duty, the Commission determines whether there is a reasonable future expectation that the utility will perform its statutory duty.  Therefore, we reject Aqua’s argument that Twin Lakes, by virtue of Middlesex’s demonstrated ability to provide the financial, managerial and operational resources necessary for the adequate provision of water service to Twin Lakes’ customers precludes a finding that Twin Lakes satisfies the criteria under Section 529(a)(3).  

With respect to Twin Lakes’ Exceptions Nos. 1 and 2, we shall similarly deny the Exceptions.  Twin Lakes argues that ALJ Cheskis was correct in finding that Twin Lakes has met the statutory requirements of Section 529 but does not support the condition of escrow because it argues that the Commission lacks jurisdiction over Middlesex and the escrow condition would be confiscatory.  Twin Lakes Exc. at 1-4.

We note that the ALJ addressed the issue of jurisdiction over Middlesex as a preliminary matter and concluded that the Commission has jurisdiction over Middlesex for purposes of this Section 529 proceeding.  We agree.  We are persuaded by the ALJ’s recommendation and position of I&E and Aqua, that the Commission has jurisdiction over Middlesex in the circumstances.  

We expressly reject the arguments of Twin Lakes that the Commission has no authority to assert jurisdiction over Middlesex under the Public Utility Code.  In fact, it was Middlesex which invoked this Commission’s authority under the Code, in seeking to acquire Twin Lakes in 2008.  It was by this Commission’s authority under the Code that Middlesex’s acquisition of Twin Lakes was approved.  But for the authority of this Commission under the Code, Middlesex could not be the owner of Twin Lakes.  In addition, it was the authority of this Commission under the Code to which Middlesex submitted itself when it agreed to comply with the existing tariffs under which Twin Lakes had formerly operated.  Further, it is only by the authority of this Commission that Twin Lakes may abandon service and any other capable public utility shall become the new owner of Twin Lakes.  
Further, we find that Middlesex’s conduct since its initial acquisition of Twin Lakes, establishes that Twin Lakes is the alter ego of Middlesex within the Commonwealth, for purposes of our authority to implement the provisions of the Code and Commission Regulations.  As the ALJ noted, Middlesex, as the “original filer,” has purposefully availed itself of Commission jurisdiction under the Code.  As noted, Middlesex subjected itself to the jurisdiction of Pennsylvania through specific acts and a course of dealing with the Commission and Pennsylvania customers.  In addition to the Code, this Commission’s jurisdiction is further supported under Pennsylvania’s “long arm statute” and Middlesex’s course of dealings and particular acts, including Middlesex’s numerous and purposeful contacts with Pennsylvania, the Commission and Pennsylvania ratepayers since 2008, inter alia, Middlesex’s original application to acquire Twin Lakes in 2008.  We conclude, as did the ALJ, that the creation of Middlesex’s wholly owned Pennsylvania subsidiary, Twin Lakes, in April 2009 created the Pennsylvania alter ego of Middlesex.

Specifically, the ALJ concluded:

I&E is correct that Middlesex has had numerous and specific contacts with Pennsylvania, the Commission and Pennsylvania ratepayers since 2008, including that Middlesex was the original filer of the letter of intent in 2008 when it sought to acquire Twin Lakes, noting that the system will be run from the New Jersey offices.  As I&E noted as well, in that proceeding, Middlesex agreed to adopt the rules, rates and regulations contained in Twin Lakes’ existing tariffs.  I&E also referenced a Secretarial Letter issued by the Commission’s Secretary’s Bureau in 2011 that noted that Middlesex is doing business in Pennsylvania under the name of Twin Lakes Utilities, Inc.  Similarly, Aqua is correct that, without Middlesex’s financial and operational support, Twin Lakes could not provide water utility services to its customers and that Middlesex has a controlling interest in Twin Lakes with exclusive voting rights.  Executives of Twin Lakes are executives of Middlesex.  

R.D. at 30-31. (emphasis added).  Clearly, for purposes of our jurisdiction to implement the provisions of the Code and Commission Regulations, Twin Lakes and Middlesex are one in the same.  We further conclude that our authority under Section 529(c)(6) to consider all relevant factors, includes our consideration of Middlesex, and the circumstances which demonstrate Middlesex’s direct responsibility and control over the financial and operational viability of Twin Lakes.  

We note that Middlesex voluntarily sought the privilege of acquiring the Twin Lakes’ water system in the Commonwealth in 2008, and in doing so, accepted the concomitant responsibility associated with a certificate of public convenience to provide water service.  Middlesex cannot voluntarily enter the Commonwealth via the acquisition of Twin Lakes, then avoid all consequences when, through its neglect and voluntary action, it places Twin Lakes’ customers in continued jeopardy of being able to receive a basic necessity, safe and reliable water service at reasonable rates.  

In addition, we conclude that our authority to act in the public interest in the application of Section 529 to the present circumstances, encompasses both our ability to find that Twin Lakes satisfies the criteria under Section 529(a)(1)-(6) and, in view of the unique circumstances of this case, as argued by Aqua and I&E, place the reasonable and necessary condition upon the acquisition of Twin Lakes by Aqua, that Middlesex escrow funds in the amount of $1,675,000, to offset the costs associated with replacing and remediating the existing infrastructure of Twin Lakes’ water system.  

Accordingly, we conclude that Twin Lakes’ Exceptions Nos. 1 & 2 are without merit, and, therefore, we shall deny the Exceptions.  

[bookmark: _Toc87265464]Conclusion

Based on the foregoing discussion, we shall deny the Exceptions of Aqua and Twin Lakes and adopt the ALJ’s Recommended Decision, consistent with the discussion in this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. [bookmark: _Hlk58572424]That the Exceptions of Twin Lakes Utilities, Inc., filed on May 12, 2021, are denied, consistent with this Opinion and Order.

2. That the Exceptions of Aqua Pennsylvania, Inc., filed on May 12, 2021, are denied, consistent with this Opinion and Order.

3. That the Recommended Decision of Deputy Chief Administrative Law Judge Joel H. Cheskis, issued on April 22, 2021, is adopted, as modified, consistent with this Opinion and Order.

4. [bookmark: _Hlk79935713][bookmark: _Hlk86924639]That the Petition of Twin Lakes Utilities, Inc., for a Commission order, pursuant to 66 Pa. C.S. § 529, authorizing the acquisition of Twin Lakes by a capable utility as that term is defined by statute, filed on July 16, 2020 at Docket Number P-2020-3020914, is hereby granted, subject to the condition that within thirty (30) days after the Commission’s final action in this proceeding Middlesex Water Company places in escrow $1,675,000 to be used to offset the costs of replacing and remediating the existing infrastructure of the Twin Lakes system. 
 
5. That Aqua Pennsylvania, Inc. shall acquire Twin Lakes Utilities, Inc. consistent with the above discussion and requirements. 
 
6. [bookmark: _Hlk79935786]That, within thirty (30) days after the Commission’s final action in this proceeding, Aqua Pennsylvania, Inc., and Twin Lakes Utilities, Inc., shall engage in good-faith, arms-length negotiations regarding the sale price of the Twin Lakes Utilities, Inc. water system to Aqua Pennsylvania, Inc., subject to the Commission’s approval. 
 
7. That the Applications for Approval Nunc Pro Tunc of The Three Unsecured Revolving Promissory Notes between Twin Lakes Utilities, Inc., and Middlesex Water Company at Docket Numbers G-2020-3021018, G-2020-3021021 and G-2020-3021024 are granted. 
 
8. That the Application for Approval Nunc Pro Tunc of the Service Agreement between Twin Lakes Utilities, Inc., and Middlesex Water Company, and the five subsequent amendments thereto at Docket Number G-2020-3020941 are modified consistent with the discussion in this Opinion and Order. 

9. That to the extent the any Service Agreement executed between Middlesex Water Company and Twin Lakes Utilities, Inc., including, inter alia, the Service Agreement dated December 1, 2009, and the June 1, 2020 Letter of Middlesex Water Company “Notice of Termination of the Service Agreement,” are relied upon by Middlesex Water Company or Twin Lakes Utilities, Inc., to constitute an abandonment of service by Middlesex Water Company, or transfer of Middlesex Water Company’s Certificate of Public Convenience to Twin Lakes Utilities, Inc., as a means to relieve Middlesex Water Company of its duty as a public utility under the Public Utility Code, we conclude the agreements, and the attempt to amend them by termination or otherwise, to be void, pursuant to our authority under both Section 508 and Chapter 21 of the Public Utility Code.

10. That the Secretary shall serve a copy of this Opinion and Order on the certificated entity directly involved in this matter, Middlesex Water Company at the address provided under Docket Nos. A-2008-2050092 and A-2008-2050089, granting the Certificate of Public Convenience: 

1500 Ronson Road
Iselin, NJ 08830



11. That this docket shall be marked closed.
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							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  November 18, 2021

ORDER ENTERED:  November 18, 2021
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