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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Ms. Tiffany McCall (Complainant or Ms. McCall) filed on March 17, 2020, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Darlene Davis Heep issued on March 3, 2020.  Replies to Exceptions were received from PECO Energy Company (PECO or Company) on March 19, 2020.[footnoteRef:1]   [1:  	By Secretarial Letter of March 17, 2020, the Commission Secretary served a copy of the Exceptions on PECO and extended the time until April 2, 2020, to file Reply Exceptions.  We also note that, on April 17, 2020, the appearance of Khadijah Scott, Esquire was entered on behalf of PECO.  
] 


This matter is a formal complaint (Complaint) filed by Ms. McCall seeking reimbursement for damage to her cordless home telephone attributed to a “line tripping event” of PECO occurring on or about, April 1, 2019.  See Complaint.[footnoteRef:2]  The Complaint was amended during hearing to also include claims by Ms. McCall that PECO provided unreasonable service due to certain unplanned outages of short duration.  The Initial Decision recommended that the Complaint be denied, finding that Ms. McCall did not establish that PECO provided unreasonable service with respect to maintenance and notification prior to working on a line.  The Initial Decision also denied Ms. McCall’s claim for damages based on the lack of Commission jurisdiction and authority to award monetary damages. I.D. at 1. [2:  	The dates and frequency of line tripping events, infra, are disputed facts in the proceeding.] 


On consideration of the Exceptions and Replies, we shall deny the Exceptions and adopt the Initial Decision, as modified, consistent with the discussion in this Opinion and Order.  We do not find that the record establishes unreasonable service by PECO.   

Background 

The Background of this Complaint is derived from the Initial Decision Findings of Fact (FOF), infra, transcript (Tr.) of October 30, 2019, telephone hearing, documentary evidence admitted into the record, and the pleadings, where appropriate.  

Ms. McCall is a PECO residential gas and electric customer in Brookhaven, Pennsylvania.  I.D. at 3, FOF No. 1, referencing Tr. 5; PECO Exhibit 1.  On or before February 1, 2019, the Complainant called PECO and reported an outage and damage to her telephone.  FOF No. 3; Tr. 11-13; PECO Exhibit 2.     
 
A PECO claims representative emailed the Complainant a claim for property damages form (claim form) on February 1, 2019.  FOF No. 4; Complainant Exhibit 1.  Ms. McCall called PECO on or about April 1, 2019, again reporting problems with her telephone after it stopped working completely.  FOF No. 5; Tr. 13. 
 
On April 4, 2019, Ms. McCall completed and later submitted the claim form sent to her by PECO in February of 2019.  FOF No. 6; Tr. 13, 18.  The claim form submitted to PECO by the Complainant states that the date of loss or damage was in January of 2019.  FOF No. 7; Tr. 19; PECO Exhibit 2.  
 
PECO denied the claim for damages submitted by the Complainant.  FOF No. 8; Tr. 54, PECO Exhibit 2. 
 
History of Proceedings

On September 2, 2019, Ms. McCall filed her Complaint with the Commission naming PECO as Respondent.  The Complaint represents an appeal of a decision of the Commission’s Bureau of Consumer Services (BCS), Case No. 003703766 case close date, August 23, 2019.[footnoteRef:3]  In the Complaint, Ms. McCall requested reimbursement for the cost to replace a home/landline telephone that she states was damaged as a result of a PECO line tripping event.  I.D. at 1.   [3:  	See Exhibit 3, attached to PECO Answer to Complaint.] 

 
On September 12, 2019, PECO filed an Answer in which it denied the material allegations of fact and conclusions of law in the Complaint.  PECO acknowledged that the Complainant requested and PECO received a PECO claims registration form.  The claim form was completed by Ms. McCall stating that in January of 2019, a power outage caused damage to her home telephone; however, the Company responded that it investigated and found no power outage on PECO lines servicing the Complainant’s home.  PECO averred that any, alleged, momentary outage was not due to any equipment failure, transformer or other maintenance issue on PECO’s part.  I.D. at 2.    
 
The matter was, thereafter, assigned to the Office of Administrative Law Judge (OALJ) and ALJ Heep was assigned as presiding officer.  A hearing was scheduled and convened by telephone on October 30, 2019.  I.D. at 2.      

Ms. McCall appeared at the duly scheduled hearing by telephone, pro se.  PECO was present by telephone, represented by Edward Fisher, Esquire.  PECO presented three witnesses:  (1) Kahlua Rashid, PECO Reliability Engineer for Delaware and Chester Counties; (2) Timothy Grow, PECO Senior Claims Case Manager; and (3) Jonathan Frissora, Manager of the PECO Claims Department.  PECO also sponsored two exhibits, both of which were admitted in the record.  I.D. at 2.       
 
During the hearing, Ms. McCall also questioned PECO’s maintenance and notification practices relative to her damages claim.  PECO did not object to these claims and the claims were accepted by the presiding ALJ as an amendment to the Complaint.  PECO was given the opportunity to respond.  I.D. at 2.  
 
At the hearing, the Complainant advised the presiding ALJ that she had just recently received outage documentation from PECO.  I.D. at 2, citing Tr. 7-8.  PECO’s counsel stated that the documents were sent to the Complainant on October 11, 2019.  Id., citing Tr. 17.  Ms. McCall was, therefore, allowed two weeks following the hearing to provide responses to these documents.  Id., citing Tr. 8, 80.  

On November 5, 2019, Ms. McCall submitted a “Response to PECO’s Service Liability Report.”  This document, which included an Exhibit A thereto, was marked as Complainant Exhibit 1 and admitted into the record.  The record closed on December 12, 2019, upon receipt of the transcript.  I.D. at 2.  
 
The Initial Decision was issued March 3, 2020, as noted.  Exceptions and Replies were filed March 17, 2020, and March 19, 2020, respectively.

Discussion 

A. Standard of Review

Ms. McCall, as the Complainant, is the party seeking affirmative relief from the Commission and, as a result, has the “burden of proof.”  66 Pa. C.S. § 332(a); 66 Pa. C.S. § 701.  The burden of proof is the burden to establish a fact or claim by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990); alloc. denied, 529 Pa. 624, 602 A.2d 863 (1992) (Table).  This means that the Complainant must offer the greater weight of the evidence, or evidence that outweighs, or is more convincing than the probative value of the evidence presented by the other party, by even the smallest amount.  See Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 855 (1950); Lehigh Valley Transp. Servs. v. Pa. PUC, 56 A.3d 49, n. 6 (Pa. Cmwlth. 2012). 

In order to prevail in an action against a utility before the Commission, a complainant must establish that the offense complained of constitutes a violation of the Public Utility Code (Code), the Commission’s Regulations, or an outstanding order of the Commission.  Ms. McCall must also show that PECO, as the respondent utility, is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  
 
 	 	Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent utility.  If the evidence presented by the utility is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission – in this matter, Ms. McCall.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001). 
 
B.	ALJ’s Recommendation 

ALJ Heep reached thirteen Findings of Fact and made seven Conclusions of Law.  I.D. at 3-4,8.  We will adopt the Findings of Fact and Conclusions of Law of the presiding ALJ, consistent with the discussion in this Opinion and Order, unless said Findings or Conclusions are expressly rejected or modified by necessary implication.

After establishing the essential principles concerning the burden of proof, ALJ Heep found that the core issue in this matter involves a line tripping event and whether, under the case specific facts and circumstances, this was sufficient evidence to find that PECO provided unreasonable service under the Code to Ms. McCall.  I.D. at 6‑7.    

On consideration of the positions of the Parties and the evidence, the ALJ did not conclude and did not so recommend that the line tripping event and resultant service disruption was enough to sustain a finding of unreasonable service.  The essential conclusion and reasoning of the ALJ is reprinted below:
Although PECO records show that there was a momentary outage on the Complainant’s circuit on February 1, 2019, this is not a sufficient basis upon which to find a violation.  As noted by the testimony of Mr. Grow, PECO Senior Claims Case Manager, PECO’s Tariff Rule 12 provides that the Company does not guarantee continuous service.  A utility is required to provide adequate service, not perfect service under 66 Pa.C.S. § 1501 and 52 Pa. Code § 57.194.  (Tr. 50‑51; PECO Exhibit 2).   
 
 As far as notice of the February 1, 2019 outage, the record supports a finding that there was no opportunity for notice here.  Mr. Frissora, PECO Claims Department Manager, testified that the outage was caused by a high side breaker trip.  (Tr. 62).  Such events are caused by a foreign object touching the line.  (Id.)  Kahlua Rashid, PECO Reliability Engineer, testified that this momentary interruption caused by tripping was beyond the Company’s control.  There was no evidence to the contrary.  A 1-minute momentary tripping of the circuit does not constitute a violation by PECO of the Public Utility Code, a Commission regulation or order or a Commission-approved tariff.   

I.D. at 7.

The Commission’s Policy Statement at 52 Pa. Code § 69.87, “Tariff provisions that limit the liability of utilities for injury or damage as a result of negligence or intentional torts–statement of policy” was further implicated in this Complaint and addressed by the ALJ.  I.D. at 6; discussing PECO Energy Company – Tariff Electric Pa. P.U.C. No. 5, Page No. 21.  The Commission Policy Statement addresses the circumstances of liability of utilities for service interruptions and provides in pertinent part:

The Commission, after review of applicable State law, and on consideration of the various policy considerations relative to the inclusion in tariffs of provisions which limit the liability of utilities for injury or damages as a result of negligence or intentional torts, finds that State law permits utilities to limit their liability for interruption or cessation of service.  If a utility seeks to place the language in its tariff, a tariff filing should be made under section 1308 of the code (relating to voluntary changes in rates), and should include a company-specific dollar amount for the proposed limitation and work papers to substantiate the dollar amount. . . .  

52 Pa. Code § 69.87.

As noted, PECO filed a tariff pursuant to the Commission’s Policy Statement on which it relied upon in this Complaint.  PECO took the position that the interruption of service experienced by the Complainant was, both of short duration, and not attributable to any failure on its part.   

In addition to Section 1501 of the Code pertaining to adequate and reasonable service, 66 Pa. C.S. § 1501, the Commission Regulations at 52 Pa. Code § 57.194(a) were also discussed.  This provision of Commission Regulations provides that:  
 
An EDC shall furnish and maintain adequate, efficient, safe and reasonable service and facilities, and shall make repairs, changes, alterations, substitutions, extensions and improvements in or to the service and facilities necessary or proper for the accommodation, convenience and safety of its patrons, employees and the public. The service shall be reasonably continuous and without unreasonable interruptions or delay. 
 
52 Pa. Code § 57.194(a).    

Ms. McCall was allowed to amend her Complaint to address her concerns regarding maintenance of the lines by PECO and whether PECO adequately notifies its customers when a line would be turned off and on due to maintenance.     

PECO, through its witness, testified that it has a preventive maintenance program, keeps service reliability reports and proactively identifies equipment that needs replacement.  PECO further explained its notification procedures for planned maintenance.  Based on the testimony of the witnesses for the Company, ALJ Heep was satisfied that the Complainant failed to establish, by a preponderance of the evidence, a violation by PECO. I.D. at 7. 
 
Finally, the ALJ denied Ms. McCall’s claim for damages based on lack of Commission jurisdiction and authority to award monetary damages.  I.D. at 6, citing Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977); Morrow v. Bell Telephone Co. of Pa., 479 A.2d 548 (Pa. Sup. Ct. 1984); West Penn Power Co. v. Pa. PUC, 521 A.2d 75 (Pa. Cmwlth. 1987): Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991).   

C.	Complainant’s Exceptions	 	

The Complainant filed Exceptions to the Initial Decision.  In Exceptions, the Complainant makes the following points:  (1) the Complainant experienced an outage the morning of February 1 2019, which was not a planned, scheduled, maintenance event; (2) the Complainant immediately contacted PECO’s claim department to resolve the impact on her telephone of the February 1, 2019, event, but did not fill out the form at the time even though her telephone was damaged; (3) it was only after a second outage occurred, that Ms. McCall was “forced” to complete and submit the claims form as her telephone stopped working, completely; and (4) the Complainant does not feel that the Company’s proffered reasons (that only one line tripping event occurred during the time up to her completion of the claim form is involved, April 4, 2019) or that the outage was not the fault of the Company, justify the denial of her claim.        
	
D.         PECO’s Replies

PECO, in primary reliance on Section 1501 of the Code and its tariff, generally replies that ALJ Heep credibly found that although there was a momentary outage on the Complainant’s circuit on February 1, 2019, that is not a sufficient basis upon which to find a violation.  The Company does not address Ms. McCall’s contention of a second outage.

Additionally, PECO relies upon the determination of the ALJ that the Commission does not have jurisdiction or authority to award monetary damages.

E.	      Disposition

As a preface, we advise the Parties that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

On review of the record, we will deny the Exceptions of Ms. McCall and adopt the Initial Decision.  The Complainant has not established, by a preponderance of the evidence, that PECO has provided unreasonable service.  

The Complaint allegations of Ms. McCall essentially raise two considerations:  (1) whether PECO has provided unreasonable service under the Code or Commission Regulations based on its conduct associated with line tripping events in the area of the Service Address; and (2) whether Ms. McCall has established that she is entitled to compensation, pursuant to PECO’s tariff, for damage to her landline telephone that she argues was rendered inoperable as a result of the line tripping and/or service interruption.  See Tr. at 14-16; 18.

1.	Unreasonable Service
      
In Exceptions, Ms. McCall references the PECO Service Reliability Report, identified and entered into the record as PECO Exhibit 1 and her response thereto, admitted as Complainant Exhibit 1.  The PECO Service Reliability Report is a PECO business record that registers the history of outages affecting Ms. McCall’s line from a period, January 1, 2016 – October 10, 2019.  There are two outages noted in the report during the period of time at issue in this Complaint, an outage on February 1, 2019, and another one on April 7, 2019.  Both outages are recorded as lasting one minute.[footnoteRef:4]  Consequently, pursuant to the report, there were two outages affecting service to the Service Address, notwithstanding the presiding ALJ only cited one outage, FOF No. 11: “Other than the momentary tripping on February 1, 2019, there is no record of line outages or other problems on the Complainant’s circuit between January 2019 and April 4, 2019.  (PECO Exhibit 2).” [4:  	In each outage, over 700 customers were affected.  PECO Exhibit 1.] 


While the above, FOF No. 11, is correct, in addition to this finding, Ms. McCall, in Exceptions, brings to our attention and cites the PECO Service Reliability Report which noted an outage dated April 7, 2019.  The cause of this outage is reported as a squirrel coming into contact with the line to the Service Address, and falls into the category, “Wildlife.”  See Complainant Exc. at 2, paragraph no. 10.  Citing the two outages (February 1, 2019, and April 7, 2019), Ms. McCall argues for a finding of unreasonable service and the imposition of liability against PECO (pursuant to its tariff) for the damage to her telephone.  See Exceptions, Paragraph nos. 7; 10; 12. 

We accept and so find the testimony of Ms. McCall to be credible.[footnoteRef:5]  However, we observe that the date Ms. McCall submitted her PECO reimbursement form is reported as April 4, 2019, three days prior to the outage attributed to “Wildlife” that she references in the PECO report (April 7, 2019) and noted in her Exceptions.  See FOF No. 6: [5:  	The Complainant’s testimony was equivocal over the exact date of the outage/line tripping, but as noted, credible.  Ms. McCall consistently maintained that the outage occurred at the later part of January, whereas the PECO witness testified that there was a documented outage on February 1, 2019.  Tr. at 30.  The exhibits indicate that the outage happened, February 1, 2019, at 1:55 a.m.  Tr. at 36.  The outage was caused by a breaker tripping at the location and lasted for a minute.  Id.  At all times material to this dispute and on review of the record, Ms. McCall was circumspect in qualifying her recollection of the date of the outage as an approximation.   ] 


6. 	On April 4, 2019, Ms. McCall completed and later submitted the claim form sent to her by PECO in February of 2019. (Tr. 13, 18). 

I.D. at 3, FOF No. 6.    

The Complainant, undoubtedly, experienced at least two outages between January – April 2019.  The outages were, descriptively, momentary in duration, in that they each lasted less than one minute.[footnoteRef:6]  Even when we accept that the record establishes two outages to Ms. McCall’s Service Address within a three-month period, we do not find that these two events support a conclusion of unreasonable service under the Code or Commission Regulations.  This is so, even though we disagree with PECO that such outages should be minimized or trivialized regarding their resultant annoyance and frustration to the ratepayer.  Notwithstanding the inconvenience to the Complainant, the standard which we must apply to the facts of the Complaint and PECO’s tariff does not lead to a conclusion that PECO has provided unreasonable service. [6:  	A “momentary outage” is one of five minutes or less.  Tr. 40.] 


Section 1501 of the Code, 66 Pa. C.S. §1501, requires a utility to provide “adequate, efficient, safe, and reasonable service.”  See also 52 Pa. Code § 57.194.  As noted by the presiding ALJ, the Code does not require public utilities to provide constantly flawless service.  See I.D. at 6; 7; see also Robert L. Buskirk v. Metropolitan Edison Company, Docket No. C-2013-2354782 (Initial Decision (ALJ Salapa) September 10, 2013; Final Order pursuant to Act 294 February 6, 2014); 2013 WL 5232608 (Pa.P.U.C.) (Buskirk), citing Analytical Laboratory Services, Inc. v. Metropolitan Edison Co., Docket No. C-2006608 (Order entered December 21, 2007); Emerald Art Glass v. Duquesne Light Co., Docket No. C-00015494 (Order entered June 14, 2002); Re: Metropolitan Edison Co., 80 Pa. PUC 662 (1993).

[bookmark: _Hlk81142127][bookmark: _Hlk81144570]Each complaint alleging unreasonable service is, necessarily, a fact-specific matter requiring a fact-specific analysis.[footnoteRef:7]  However, we have reviewed recent complaint proceedings against electric utilities involving allegations of unreasonable service based on service interruptions, so as to assess and place the Complaint of Ms. McCall in context.  See Buskirk – weather caused service outage of 1 day, 14 hours and damage to appliances, did not support a finding of inadequate service; David and Nancy Horowitz v. PECO Energy Company, Docket No. C-2013-2382740 (Initial Decision (ALJ Barnes) December 30, 2013; Final Order pursuant to Act 294 February 6, 2014); 2013 WL 7019109 (Pa.P.U.C.) – non-weather related downed service line, service outage of 6-7 hours and damage to appliances did not support a finding of inadequate service;[footnoteRef:8] Chris and Anne Schlear v. PECO Energy Company, Docket No. C-20043139 (Order entered April 21, 2006) – complaint alleging failure to maintain lines resulting in voltage fluctuation and damage to surge protectors and equipment; complainants argued they were not fully compensated with $500 tariff limit; PECO tariff limit upheld, no violation of Section 1501 found; James E. Laughlin v. West Penn Power Company, Docket No. C‑2017-2597195 (Initial Decision (ALJ Hoyer) August 21, 2018; Final Order pursuant to Act 294 October 5, 2018); 2018 WL 4204550 (Pa.P.U.C.) – four power outages, the longest 3 hours 46 minutes, over an 18-month period, no unreasonable service found; Christine Sharbaugh v. PECO Energy Company, Docket No. C-2018-3005720 (Initial Decision October 11, 2019 (ALJ Vero); Final Order pursuant to Act 294 December 9, 2019); 2019 WL 5297913 (Pa.P.U.C.) - complainant experienced 24 outages over 25-month period, of which nine were sustained (lasting from 15 minutes to over 39 hours), with the rest, momentary (i.e., less than 5 minutes in duration), four of the outages weather related; unreasonable service found.   [7:  	The length of an outage is not dispositive of whether a utility provided unreasonable service. The utility’s response to the outage must be considered.  Whether the utility provided reasonable service must be determined in the light of the present state of technology and the circumstances of each case.  Buskirk, citing Instant Car Wash v. Duquesne Light Company, Docket No. C-00924611 (Order entered December 3, 1993).]  [8:  	ALJ Barnes, discussing See State Farm Fire and Casualty Company v. PECO Energy Company, 54 A.3d 921 (Pa. Super. 2012), which, inter alia, upheld a limitation of liability provision as reasonable, noted that the Commission approved PECO tariff provision in the proceeding, Tariff Rule 12.1, limits liability for damage resulting from service interruption to a $500 liquidated amount out of a permissible range of $25,000.  See Initial Decision at 8.  She further observed that, inter alia, given the size of PECO, the Commission may wish to consider requiring a higher liquidated threshold amount.  Id.  In the present Complaint, pursuant to Tariff Electric Pa. P.U.C. No. 5, Original Page 21, the limit is $1,000 (or two times the charge to the customer for the period affected).    
] 


While we are concerned that the Complainant experienced intermittent outages of short duration over a period of three months, there is not sufficient evidence of service interruptions in excess of benchmark standards[footnoteRef:9] or other standards on which we are able to conclude that PECO violated the Code or Commission Regulations. See James E. Laughlin v. West Penn Power Company, supra, - the Commission may not sustain a complaint pursuant to Section 1501 unless it finds that a utility has violated a duty to render reasonable and reliable service.  Id., citing West Penn Power Co. v. Pa. PUC, 478 A.2d 947, 949 (Pa. Cmwlth. 1984).  Thus, the test to determine the adequacy of a utility’s service and facilities is that of reasonableness.  Id., citing Thurby v. West Penn Power Company, C-2011-2254048 (Order April 4, 2013); Bertsch v. PPL Electric Utilities Corp., C-2011-2251784 (Final Order April 2, 2012); Scherich v. Verizon Pennsylvania Inc., C-2008-2061244, C-2008-2068818 (Final Order entered January 28, 2010). [9:  	Benchmark standards are not determinative.  Such standards assist in a determination of when unreasonable service has been provided.  52 Pa. Code § 57.194.] 

 
Additionally, we agree with the presiding ALJ that there is not sufficient evidence to find a violation of the Code or Commission Regulations concerning PECO’s, alleged failure, to meet its obligation to provide notice of planned outages or service interruption due, in substantial part, to maintenance.  PECO, in this Complaint, established:  (1) that it sends customers adequate notice of planned maintenance.  (Tr. 37‑38); and (2) the Complainant received notice from PECO of planned maintenance.  (Tr. 80).   

Based on the foregoing, under our first consideration raised by the Complaint, we do not find unreasonable service.  

2.	Denial of Claim for Damage to Telephone

The second consideration raised by the Complaint is related to the application of PECO Tariff 12.1 to this matter.  Under the position of Ms. McCall, the mere fact of the outage(s), in and of itself, is argued to trigger the liability of PECO under its tariff to pay the claim for damage to her telephone.  However, this standard is a standard akin to a strict liability standard under the law.  The standard of the PECO tariff that we must consider and apply relates more to the failure of the utility to exercise reasonable care under a set of facts.  James E. Laughlin v. West Penn Power Company, supra.  Therefore, the tariff’s application to the facts of this Complaint must be based on a standard of reasonableness under the circumstances.  This is an analysis closer to a negligence standard that is required under the terms of the Company’s tariff.  See 52 Pa. Code § 69.87.  Public utility tariffs have the force and effect of law and are binding on the utility and its customers.  I.D. at 5, citing, inter alia, Moyer v. PPL Utilities Corporation, Docket Number C-2015-251190 (Order entered August 8, 2019), citing, Pa. Electric Co. v. Pa. PUC, 633 A.2d 281 (Pa. Cmwlth. 1995).

Consequently, we would need to find more factual support than the mere occurrence of the service interruption(s) on which to conclude that PECO should be bound by its tariff to remit Ms. McCall the liquidated amount for the loss of her telephone.  In this area, Ms. McCall vigorously points out that one outage was the result of a high side breaker which tripped and caused the outage.  Tr. at 39-40.  As noted, the second outage was attributed to “Wildlife.”  However, PECO has adequately responded that the February 1, 2019, occurrence was not likely due to any neglect or deterioration of its facility because of the, relatively, short duration of the outage – only one minute.  Tr. at 40-42.[footnoteRef:10]  The second outage, as noted, fell under the category, “Wildlife,” an incident over which the Company did not have control.  The preponderance of the evidence, therefore, supports PECO’s position that the cause(s) were outside of PECO’s control.  Therefore, we do not find unreasonable service and we do not find an obligation under PECO’s tariff for the damage claim. [10:  	PECO’s explanation for the outage, in response to the statements of the Complainant, was as equivocal as to the actual cause of the line tripping event.  The braker did not have to be replaced.  PECO could not definitively state what caused the outage.  Tr. at 41-42.] 


Conclusion

On consideration of the record in this matter and the positions of the Parties, we shall adopt the Initial Decision of ALJ Heep and deny the Exceptions of Ms. McCall.  We do not find that PECO has provided unreasonable service to Ms. McCall under the facts of this Complaint and the Complaint will be denied; THEREFORE,

IT IS ORDERED:

1. That the Exceptions filed by Tiffany McCall to the Initial Decision issued March 3, 2020, in the matter of Tiffany McCall v. PECO Energy Company, Docket No. C-2019-3012597, are denied, consistent with the discussion in this Opinion and Order.  

2. That the Initial Decision issued March 3, 2020, in the matter of Tiffany McCall v. PECO Energy Company, Docket No. C-2019-3012597, is adopted, consistent with the discussion in this Opinion and Order.    

3. That the Formal Complaint filed by Tiffany McCall v. PECO Energy Company, Docket No. C-2019-3012597, is denied, consistent with this Opinion and Order.  
 
4. That the Secretary mark this docket closed. 

[image: A picture containing letter

Description automatically generated]					BY THE COMMISSION:




							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  November 18, 2021

ORDER ENTERED:  November 18, 2021
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